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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

815t General Assembly A Bill ACT 940 OF 1997
Regular Session, 1997 SENATE BILL 691

By: Senators Harriman, Beebe, Wilson, and Bell

By: Representatives Wilkinson, Newman, Miller, Purdom, and Cunningham

For An Act To Be Entitled
"THE ARKANSAS TRUST | NSTI TUTI ONS ACT."

Subtitle
"THE ARKANSAS TRUST | NSTI TUTI ONS ACT."

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Title.

This Act may be cited as the "Arkansas Trust Institutions Act".

SECTION 2. Certain Definitions.

For the purposes of this Act:

(1) "Account" nmeans the client relationship established with a trust

conpany involving the transfer of funds or property to the trust conpany,

including a relationship in which the trust conpany acts as trustee, executor

adm ni strator, guardi an, custodi an, conservator, bailee, receiver, registrar

or agent, but excluding a relationship in which the trust conpany acts solely

in an advisory capacity.

(2) "Act as a fiduciary" or "acting as a fiduciary" nmeans to:

(a) accept or execute trusts, including to (i) act as trustee

under a witten agreenent; (ii) receive noney or other property inits

capacity as trustee for investnent in real or personal property; (iii) act as

trustee and performthe fiduciary duties conmtted or transferred to it by

order of a court of conpetent jurisdiction; (iv) act as trustee of the estate

of a deceased person; or (v) act as trustee for a minor or incapacitated

person,

(b) administer in any other fiduciary capacity real or tangible

personal property; or
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(c) act pursuant to order of court of conpetent jurisdiction as

executor or adm nistrator of the estate of a deceased person or as a guardian

or conservator for a minor or incapacitated person.

(3) "Administer" with respect to real or tangible personal property

means, as an agent or in another representative capacity, to possess,

purchase, sell, lease or insure, safekeep or otherw se nanage the property.

(4) "Affiliate" neans a conpany that directly or indirectly controls,

is controlled by, or is under conmon control with a trust institution or other

conpany.
(5) "Authorized trust institutions" neans any state trust conpany,

subsidiary trust conmpany, or trust office of a trust institution |located in

Ar kansas.

(6) "Bank" nmeans a state bank, national bank, any bank chartered by any

state of the United States or any foreign bank organi zed under the |laws of a

territory of the United States, Puerto Rico, Guam Anerican Sanpa or the

Virgin Islands, the deposits of which are insured by the Federal Deposit

I nsurance Cor poration.

(7) "Bank supervisory agency" nmeans:

(a) Any agency of another state with primary responsibility for

chartering and supervising a trust institution; and

(b) The Office of the Conptroller of the Currency, the Federa

Deposit Insurance Corporation, the Board of Governors of the Federal Reserve

System the Ofice of Thrift Supervision and any successor to these agencies.

(8 "Branch" with respect to a depository institution has the neani ng

set forth in Arkansas Code 823-48-702.

(9) "Capital" neans:

(a) the sum of:

(i) the par value of all shares of the state trust conpany

havi ng a par val ue that have been issued,;

(ii) the consideration fixed by the board in the manner provided

by the Arkansas Busi ness Corporation Act (A C A 8i4-27-101 et seq.) for al

shares of the state trust conpany w thout par val ue that have been issued,

except a part of that consideration that:

(A) has been actually received;

(B) is less than all of that consideration; and

(C) the board, by resolution adopted not later than sixty
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(60) days after the date of issuance of those shares, has allocated to surplus

with the prior approval of the Conm ssioner; and

(iii) an amount not included in subparagraphs (i) and (ii) that

has been transferred to capital of the state trust conpany, on the payment of

a share dividend or on adoption by the board of a resolution directing that

all or part of surplus be transferred to capital, mnus each reduction made as

permtted by law, |ess

(b) all amounts otherw se included in paragraphs (a)(i) and (ii)

of this subdivision that are attributable to the i ssuance of securities by the

state trust conpany and that the Comni ssioner deternines, after notice and an

opportunity for hearing, should be classified as debt rather than equity

securities.

(10) "Capital base" neans the sum of capital, surplus, and undivi ded

profits, plus any additions and | ess any subtracti ons which the Commi ssi oner

may by regul ati on prescri be.

(11) "Charter" means a charter, license or other authority issued by

t he Conmi ssioner or a bank supervisory agency authorizing a trust institution

to act as a fiduciary in its hone state.

(12) "Cient" means a person to whoma trust institution owes a duty or

obligation under a trust or other account adm nistered by the trust

institution or as an advi sor or agent, regardl ess of whether the trust

institution owes a fiduciary duty to the person. The termincludes the non-

contingent beneficiaries of an account.

(13) "Conmissioner" neans the Arkansas Bank Comni ssioner then in office

and, where appropriate, all of his or her successors and predecessors in

of fice.

(14) "Conpany" includes a bank, trust conpany, subsidiary trust

conpany, corporation, linmted liability conpany, partnership, association

busi ness trust, or another trust.

(15) "Control" nmeans:

(a) the ownership of or ability or power to vote, directly, acting

t hrough one or nore other persons, or otherwise indirectly, nore than twenty-

five percent (25% of the outstanding shares of a class of voting securities

of a state trust conpany or other conpany;

(b) the ability to control the election of a majority of the board

of a state trust conpany or other conpany;
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(c) the power to exercise, directly or indirectly, a controlling

i nfluence over the nmanagenment or policies of the state trust conpany or other

conpany as determ ned by the Comni ssioner after notice and an opportunity for

heari ng.

(16) "Departnent" neans the Arkansas State Bank Departnent.

(17) "Depository institution" means any conpany chartered to act as a

fiduciary and included for any purpose within any of the definitions of

"insured depository institution" as set forth in 12 U S.C. & 1813(c)(2) &
(3).

(18) "Equity capital" means the anmpunt by which the total assets of a

state trust conpany exceed the total liabilities of the state trust conpany.

(19) "Equity security" neans:

(a) stock, other than adjustable rate preferred stock and noney

mar ket (auction rate) preferred stock

(b) a certificate of interest or participation in a profit-sharing

agreenent, collateral-trust certificate, preorganization certificate or

subscription, transferable share or participation share, investnent contract,

voting-trust certificate, or partnership interest;

(c) a security imediately convertible at the option of the hol der

wi t hout payment of significant additional consideration into a security

descri bed by this subdivision

(d) a security carrying a warrant or right to subscribe to or

purchase a security described by this subdivision; and

(e) a certificate of interest or participation in, tenporary or

interimcertificate for, or receipt for a security described by this

subdi vi si on that evidences an existing or contingent equity ownership

i nterest.

(20) "Fiduciary record" nmeans a matter witten, transcribed, recorded,

received or otherwise in the possession or control of a trust conpany, whether

in physical or electromagnetic form that is necessary to preserve informtion

concerning an act or event relevant to an account or a client of a trust

conpany.
(21) "Hazardous condition" with respect to a trust conpany neans:

(a) a refusal by the trust conpany to permt exanination of its

books, papers, accounts, records, or affairs by the Commi ssi oner

(b) violation by a trust conpany of a condition of its chartering
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or an agreenment entered into between the trust conpany and the Commi ssi oner

or

(c) a circunstance or condition in which an unreasonable risk of

loss is threatened to clients or creditors of a trust conpany, excluding risk

of loss to a client that arises as a result of the client's decisions or

actions, but including a circunstance or condition in which a trust conpany:

(i) is unable or lacks the nmeans to neet its current

obligations as they cone due in the regular and ordi nary course of business,

even though the book or fair market value of its assets may exceed its

liabilities;

(ii) has equity capital |less than the amount of capital the

trust conpany is required to maintain under Section 10, or the adequacy of its

equity capital is threatened, as deterni ned under regul atory accounting

pri nci pl es;

(iii) has concentrated an excessive or unreasonabl e portion

of its assets in a particular type or character of investnent;

(iv) violates or refuses to conply with this Act, another

statute or regul ation applicable to trust conpanies, or any final and

enforceabl e order of the Conm ssi oner

(v) is in a condition that renders the continuation of a

particul ar busi ness practice hazardous to its clients and creditors; or

(vi) conducts business in an unsafe or unsound manner, which

i ncludes, but is not linmted to conducting business with,

(A) inexperienced or inattentive managenent;

(B) potentially dangerous operating practices;

(O infrequent or inadequate audits;

(D) administration of assets that is notably deficient

inrelation to the volunme and character or responsibility for asset hol di ngs;

(E) failure to adhere to sound administrative

practices;

(F) frequent occurrences of violations of |aws,

regul ations or ternms of the governing instrunents; or

(G engaging in self-dealing or evidencing a notable

degree of potential or actual conflicts of interest.

(22) "lInsider" means:

(a) each director, officer or principal sharehol der of the trust
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conpany;
(b) any conpany controlled by a person described by paragraph (a)

of this subdivision; or

(c) any person who participates or has authority to partici pate,

other than in the capacity of a director, in nmajor policy-mking functions of

the state trust conpany, whether or not the person has an official title or

the officer is serving without salary or conpensation

(23) "lInsolvent" neans a circunstance or condition in which a state

trust conpany:

(a) is unable or lacks the nmeans to neet its current obligations

as they come due in the regular and ordinary course of business, even if the

value of its assets exceeds its liabilities;

(b) has equity capital less than $1, 000, 000.00, as deternined

under regul atory accounting principles;

(c) fails to nmintain deposit insurance with the Federal Deposit

I nsurance Corporation or its successor if the Conm ssioner deternines that

deposit insurance is necessary for the safe and sound operation of the state

trust conpany, or nmintains adequate security for its deposits in accordance

with Section 30 of this Act.

(d) sells or attenpts to sell substantially all of its assets or

nmerges or attenpts to nmerge substantially all of its assets or business with

anot her entity other than as provided by Sections 50 - 55 of this Act; or

(e) attenpts to dissolve or |liquidate other than as provided by

Sections 56 - 61 of this Act.

(24) "lnvestnment security" means a marketabl e obligation evidencing

i ndebt edness of a person in the formof a bond, note, debenture, or other debt

instrument not otherwi se classified as a | oan or extension of credit.

(25) "License" nmeans the authority granted by the Conm ssioner pursuant

to this Act to establish, acquire or naintain a trust office

(26) "Loans and extensions of credit" neans direct or indirect advances

of funds by a state trust conpany to a person that are conditioned on the

obligation of the person to repay the funds or that are repayable from

specific property pledged by or on behalf of the person

(27) "New trust office" means a trust office located in a host state

which (i) is originally established by the trust institution as a trust office

and (ii) does not becone a trust office of the trust institution as a result
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of (A) the acquisition of another trust institution or trust office of another

trust institution or (B) a nerger, consolidation, or conversion involving any

such trust institution or trust office.

(28) "Ofice" with respect to a trust institution means the principa

office, a trust office or a representative trust office, but not a branch

(29) "Oficer" neans the presiding officer of the board, the principa

executive officer, or another officer appointed by the board of a state trust

conpany or other conpany, or a person or group of persons acting in a

conpar abl e capacity for the state trust conpany or other conpany.

(30) "Operating subsidiary" neans a conpany for which a state trust

conpany has the ownership, ability, or power to vote, directly, acting through

one or nore other persons, or otherwise indirectly, nmore than fifty percent

(50% of the outstanding shares of each class of voting securities or its

equi val ent of the conpany.

(31) "Qut-of-state bank" neans a bank chartered to act as a fiduciary

in any state or states other than this state.

(32) "Qut-of-state trust conpany" nmeans either a trust conpany that is

not a state trust conmpany or a savings associ ati on whose principal office is

not located in this state.

(33) "Qut-of-state trust institution" means a trust institution that is

not a state trust institution.

(34) "Person" neans an individual, a conpany or any other legal entity.

(35) "Principal office" with respect to:

(a) a state trust conpany, neans a location registered with the

Commi ssi oner as the state trust conmpany's honme office at which

(i) the state trust conmpany does busi ness;

(ii) the state trust conpany keeps its corporate books and

a set of its material records, including material fiduciary records; and

(iii) at least one executive officer of the state trust

conpany maintains an office; or

(b) a trust institution other than a state trust conpany, neans

its principal place of business in the United States.

(36) "Principal sharehol der" nmeans a person who owns or has the ability

or power to vote, directly, acting through one or nore other persons, or

otherwise indirectly, ten percent (10% or nore of the outstandi ng shares of

any class of voting securities of a state trust conmpany or other conpany.
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(37) "Private trust conpany" nmeans a trust conpany that does not engage

in a trust business with the general public.

(38) "Receiver" neans the Conm ssioner, an agent of the Conm ssioner or

any federal or other governnmental agency exercising the powers and duties of a

receiver pursuant to Section 64 of this Act.

(39) "Savings associ ati on" nmeans a depository institution that is

nei ther a bank nor a foreign bank

(40) "Sharehol der" neans an owner of a share in a state trust conpany.

(41) "Shares" nmeans the units into which the proprietary interests of a

state trust conpany are divided or subdivided by neans of classes, series,

relative rights, or preferences.

(42) "State" neans any state of the United States, the District of

Col unmbia, any territory of the United States, Puerto Rico, Guam Anerican

Sanmpa, the Trust Territory of the Pacific Islands, the Virgin Islands, and the

Nort hern Mari ana | sl ands.

(43) "State bank" neans a bank chartered to act as a fiduciary by this

st at e.

(44) "State trust conpany" neans a corporation organi zed or reorgani zed

under this Act.

(45) "State trust institution" neans a trust institution having its

principal office in this state.

(46) "Subsidiary" means a conpany that is controlled by anot her person.

The termincludes a subsidiary of a subsidiary.

(47) "Subsidiary trust conpany" nmeans a corporation organi zed under the

Arkansas Busi ness Corporation Act, 8 4-27-101, et seq. and authorized by the

Commi ssi oner pursuant to subchapter 8 of Chapter 47 of Title 23 of the

Arkansas Code Annotated or the Bank Hol di ng Conpany Subsi diary Trust Conpany

Formati on Act of 1989 to conduct trust business and business incidental to

trust business in this state, of which nore than fifty percent (50% of the

voting stock is owned, directly or indirectly, by a bank hol di ng conpany which

al so owns, directly or indirectly, an affiliated bank, as that termis defined

i n subchapter 8 of Chapter 47 of Title 23.

(48) "Surplus" neans the ampunt by which the assets of a state trust

conpany exceeds its liabilities, capital, and undivi ded profits.

(49) "Trust business" nmeans the holding out by a person to the public

by advertising, solicitation or other neans that the person is available to
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performany service of a fiduciary in this or another state, including but not

limted to:

(a) acting as a fiduciary, or

(b) to the extent not acting as a fiduciary, any of the follow ng:

(i) receiving for safekeepi ng personal property of every

descri ption;

(ii) acting as assignee, bail ee, conservator, custodian

escrow agent, registrar, receiver or transfer agent; or (iii) acting as

fi nanci al advisor, investnent advisor or nmanager, agent or attorney-in-fact in

any agreed upon capacity.

(50) "Trust conpany" nmeans a state trust conpany, subsidiary trust

conmpany or any other conpany chartered to act as a fiduciary that is neither a

depository institution nor a foreign bank.

(51) "Trust deposits" means the client funds held by a state trust

conpany and aut horized to be deposited with itself pending investnent,

distribution, or paynent of debts on behalf of the client.

(52) "Trust institution" neans a depository institution, state bank or

trust conpany.

(53) "Trust office" neans an office, other than the principal office,

at which a trust institution is licensed by the Comri ssioner to act as a

fiduciary.

(54) "Unauthorized trust activity" neans (a) a conpany, other than one

identified in Section 65(a), acting as a fiduciary within this state, (b) a

conpany engaging in a trust business in this state at any office of such

conpany that is not its principal office, if it is a state trust institution,

or that is not a trust office or a representative trust office of such

conpany, or (c) an out-of-state trust institution engaging in a trust business

in this state at any tinme an order issued by the Comn ssioner pursuant to

Section 82 is in effect.

(55) "Undivided profits" means the part of equity capital of a state

trust conpany equal to the balance of its net profits, income, gains, and

| osses since the date of its formation, mnus subsequent distributions to

shar ehol ders and transfers to surplus or capital under share dividends or

appropriate board resolutions. The termincludes anpunts allocated to

undi vi ded profits as a result of a merger

(56) "Voting security" nmeans a share, or other evidence of proprietary
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interest in a state trust conpany or other conpany that has as an attribute

the right to vote or participate in the election of the board of the state

trust conpany or other conpany, regardl ess of whether the right is limted to

the election of fewer than all of the board nmenbers. The termincludes a

security that is convertible or exchangeable into a voting security.

These definitions shall be liberally construed to acconplish the purposes of

the Act. The Commi ssi oner by regul ation may adopt other definitions to

acconpli sh the purposes of this Act.

SECTI ON 3. Regul ations

The Conmi ssioner may pronul gate such regul ati ons as he or she determ nes

to be necessary or appropriate in order to inplenment the provisions of this

Act .

SECTION 4. Organi zation and Powers of State Trust Conpany.

(a) Subject to the other provisions of this act, one or nbre persons

may organize and charter a state trust conpany. A state trust conpany may

performany act as a fiduciary or engage in any trust business within or

without this state.

(b) Subject to Section 11 of this Act, a state trust conpany may

exerci se the powers of an Arkansas busi ness corporation reasonably necessary

or helpful to enable exercise of its specific powers under this Act.

(c) A state trust conpany nmmy contribute to community funds, or to

charitable, philanthropic, or benevolent instrunentalities conducive to public

wel fare, ampunts that its board considers appropriate and in the interests of

the state trust conpany.

(d) Subject to Section 30 of this Act, a state trust conpany may

deposit trust funds with itself or an affiliate.

(e) Subject to obtaining any required insurance fromthe Federa

Deposit Insurance Corporation (FDIC), a state trust conmpany nmmy receive and

pay deposits with or without interest, made by agencies of the United States

Government or of a state, county, or nunicipality.

SECTION 5. Articles of Association of State Trust Conpany.

The articles of association of a state trust conpany nust be

si gnhed and acknowl edged by each organi zer and nmust contain:
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(a) the nane of the state trust conpany;

(b) the period of its duration, which may be perpetual

(c) the powers of the state trust conmpany, which nmay be stated

as:

(1) all powers granted to a state trust conpany in this

state; or

(2) alist of the specific powers that the state trust

conpany chooses and is authorized to exercise;

(d) the aggregate nunber of shares that the state trust conpany

will be authorized to issue, the nunber of classes of shares, which may be one

or nore, the nunber of shares of each class if npre than one class, and a

statenent of the par value of the shares of each class or that the shares are

to be without par val ue;

(e) if the shares are to be divided into classes, the designation

of each class and statenent of the preferences, limtations, and relative

rights of the shares of each cl ass;

(f) any provision granting to sharehol ders the preenptive right

to acquire additional shares of the state trust conpany;

(g) any provision granting the right of shareholders to

curmul ative voting in the election of directors;

(h) the aggregate ampunt of consideration to be received for al

shares initially issued by the state trust conpany, and a statenment signed and

verified by the organi zers that the capital stock has been fully subscribed

and the purchase price therefor has been paid into an escrow account approved

by the Conmi ssi oner

(i) any provision consistent with law that the organi zers el ect

to set forth in the articles of association for the regulation of the interna

affairs of the state trust conpany or that is otherwi se required by this Act

to be set forth in the articles of association;

(j) the street address of the state trust conpany's principa

office required to be nmintained under Section 72 of this Act; and

(k) the nunber of directors or nanagers constituting the initial

board, which nay not be fewer than three (3), and the names and street

addresses of the persons who are to serve as directors until the first annua

nmeeti ng of shareholders or until successor directors have been el ected and

qualified.
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SECTION 6. Application for State Trust Conpany Charter.

(a) An application for a state trust conpany charter nust be made under

oath and in the formrequired by the Conm ssioner and nmust be supported by

i nformati on, data, records, and opinions of counsel that the Conmm ssi oner

requires. The application nmust be acconpani ed by anon-refundable filing fe of

not |l ess than three thousand dollars ($3,000.00) nor nore than ten thousand

dollars ($10,000.00) as set by regulation of the Conm ssioner and proof of

escrow of deposit for the required capital

(b) The Conmi ssioner shall grant a state trust conpany charter only on

proof that one or nmore viable markets exist within or outside of this state

that may be served in a profitable nanner by the establishnent of the proposed

state trust conpany. In making such a determ nation, the Com ssioner shal

(i) exam ne the business plan which shall be subnitted as part of the

application for a state trust conpany charter and (ii) consider

(1) the market or markets to be served;

(2) whether the proposed organi zati onal and capital structure and

anpunt of initial capitalization is adequate for the proposed busi ness and

| ocati on;

(3) whether the anticipated volunme and nature of business

i ndi cates a reasonabl e probability of success and profitability based on the

mar ket sought to be served;

(4) whether the proposed officers and directors, as a group, have

sufficient fiduciary experience, ability, standing, conpetence,

trustworthiness, and integrity to justify a belief that the proposed state

trust conpany will operate in conpliance with | aw and that success of the

proposed state trust conpany i s probable;

(5) whether each principal sharehol der has sufficient experience,

ability, standing, conpetence, trustworthiness, and integrity to justify a

belief that the proposed state trust conpany will be free frominproper or

unl awful influence or interference with respect to the state trust conpany's

operation in conpliance with | aw, and

(6) whether the organi zers are acting in good faith.

(c) The failure of an applicant to furnish required information, data,

opi nions of counsel, other material or the required fee is considered an

abandonnent of the application.
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SECTION 7. Notice and Investigation of Charter Application

(a) The Conmi ssioner shall notify the organi zers when the application

is conplete and accepted for filing and all required fees and deposits have

been paid. Upon filing of an application with the Conm ssi oner, the organizers

of the proposed state trust conpany shall give notice of filing through

publication by one (1) insertion in a newspaper published in the City of

Little Rock and having a general and substantially statew de circul ation and

shall give witten notice of filing through the United States mail to al

trust institutions maintaining a principal office or a trust office in the

county wherein the principal office of the proposed state trust conpany is to

be | ocat ed.

(b) At the expense of the organi zers, the Comni ssioner shal

i nvestigate the application and inquire into the identity and character of

each proposed director, officer, and principal sharehol der. The Conmmi ssi oner

shall prepare a witten report of the investigation, and any person nay

request a copy of the nonconfidential portions of the application and witten

report as provided by A C A 825-19-101 et seq. Regul ations adopted under

this Act may specify the confidential or nonconfidential character of

i nformati on obtai ned by the Departnent under this section. Except as provided

in regulations regarding confidential information, the financial statement of

a proposed officer, director or principal shareholder is confidential and not

subj ect to public disclosure.

SECTI ON 8. Hearing and Deci sion on Charter Application

(a) No person shall appear in opposition to the application unless such

person shall have filed a witten protest to the granting of the application

within thirty (30) days of the date of the notice of the filing of the

application. Such protest nmust state the grounds for objection and nust be

acconpanied by a filing fee of not |less than two thousand dollars ($2,000) nor

nore than five thousand dollars ($5,000) for each protestant, such anpunt to

be set by regul ation promul gated by the Conmm ssi oner

(b) Once the witten report of investigation has been conpleted, the

Commi ssi oner shall establish a time for hearing on the charter application

(c) Notice of the time, place, and purpose of the hearing shall be given

at least thirty (30) before the hearing as follows:
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(1) By letter fromthe Comm ssioner to the organizers of the

proposed state trust conmpany and to each trust institution to which the

organi zers of the application are required to give witten notice pursuant to

Section 7(a); and

(2) By letter fromthe Conm ssioner to each person who has

notified the Conm ssioner of an intention to oppose the application, provided

that if a group of persons has protested the application, the notice my be

given to one (1) nmenber of the group; and

(3) By release to news nedi a.

(d) If the Commi ssioner sets a hearing, the Comr ssioner shall conduct

a public hearing and as nany prehearing conferences and opportunities for

di scovery as the Commi ssi oner consi ders advi sabl e and consistent with

applicable | aw and regul ati ons.

(e) Based on the record of any hearing conducted pursuant to paragraph

(d) above, the Conm ssioner shall determ ne whether all of the necessary

conditions set forth in Section 6(b) of this Act have been established and

shall enter an order granting or denying the charter. The Conm ssi oner nay

make approval of any application conditional and shall include any conditions

in the order granting the charter

SECTI ON 9. | ssuance of Charter

(a) A state trust conpany nmay not engage in the trust business until it

receives its charter fromthe Conmi ssioner. The Conmm ssi oner nmay not deliver

the charter until the state trust conpany has:

(1) elected or qualified the initial officers and directors naned

in the application for charter or other officers and directors approved by the

Commi ssi oner; and

(2) conplied with all other requirenents of this Act relative to

the organi zation of a state trust conpany.

(b) If a state trust conpany does not open and engage in the trust

busi ness within six (6) nonths after the date it receives its charter or

condi tional approval of application for charter, or within such further period

as such period may be extended, the Comm ssioner shall revoke the charter or

cancel the conditional approval of application for charter w thout judicial

acti on.
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SECTI ON 10. Required Capital

(a) The Conmi ssioner may not issue a charter to a state trust conpany

having required capital of less than one mllion dollars ($1, 000,000. 00),

except as provided in subsection (b) of this section.

(b) The Conmi ssioner may require additional capital for a proposed or

exi sting state trust conmpany or, on application in the exercise of discretion

consistent with protecting safety and soundness, reduce the amobunt of m ni num

capital required for a proposed or existing state trust conpany, if the

Commi ssi oner finds the condition and operations of an existing state trust

conpany or the proposed scope or type of operations of a proposed state trust

conpany requires additional, or permts reduced, capital consistent with the

safety and soundness of the state trust conpany. The safety and soundness

factors to be considered by the Commi ssioner in the exercise of such

di scretion include but are not limted to,

(1) the nature and type of business conducted,;

(2) the nature and degree of liquidity in assets held in a

corporate capaci ty;

(3) the amount of fiduciary assets under managenent;

(4) the type of fiduciary assets held and the depository of such

assets;

(5) the conplexity of fiduciary duties and degree of discretion

undert aken;

(6) the conpetence and experi ence of nanagenent;

(7) the extent and adequacy of internal controls;

(8) the presence or absence of annual unqualified audits by an

i ndependent certified public accountant;

(9) the reasonabl eness of business plans for retaining or

acquiring additional capital; and

(10) the existence and adequacy of insurance obtained or held by

the trust conpany for the purpose of protecting its clients, beneficiaries and

grantors.

(c) The proposed effective date of an order requiring an existing state

trust conpany to increase its capital nmust be stated in the order as no sooner

than twenty (20) days after the date the proposed order is miled or

delivered. Unless the state trust conpany requests a hearing before the
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15



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

SB 691

Commi ssioner in witing before the effective date of the proposed order, the

order beconmes effective and is final and nonappeal able. This subsection does

not prohibit an application to reduce capital requirenents of a proposed or an

exi sting state trust conpany under subsection (b) of this section.

(d) Subject to subsection (b) of this section and section 18 of this

Act, a state trust conpany to which the Comr ssioner issues a charter shall at

all times maintain capital in at |east the amobunt required under subsection

(a) of this section, plus any additional anpunt or |ess any reduction the

Commi ssi oner directs under subsection (b) of this section

SECTION 11. Application of Laws Relating to General Business

Cor por ati ons.

(a) The Arkansas Busi ness Corporation Act of 1987 applies to a trust

conpany to the extent not inconsistent with this Act or the proper business of

a trust conpany, except that any reference to the secretary of state nmeans the

Commi ssi oner unl ess the context requires otherw se.

(b) Unless expressly authorized by this Act or a regul ation of the

Commi ssi oner, a trust conpany nmay not take an action authorized by the

Arkansas Busi ness Corporation Act regarding its corporate status, capita

structure, or a matter of corporate governance, of the type for which the

Arkansas Busi ness Corporation Act would require a filing with the secretary of

state if the trust conpany were a business corporation, wthout first

subnmitting the filing to the Comni ssioner for the same purposes for which it

ot herwi se woul d be required to be submtted to the secretary of state and

conpliance with the applicable provisions of this Act.

(c) The Conmi ssioner may adopt regulations to limt or refine the

applicability of subsection (a) of this section to a trust conpany or to alter

or suppl enment the procedures and requirenments of the Arkansas Busi ness

Corporation Act applicable to an action taken under this act.

SECTI ON 12. Conmmi ssi oner Hearings; Appeals.

(a) This section does not grant a right to a hearing to a person that

is not otherwi se granted by governing |aw. A hearing before the Commi ssi oner

that is required or authorized by |law may be conducted by a hearing officer on

behal f of the Commi ssioner. A matter made confidential by |aw nmust be

consi dered by the Conmi ssioner in a closed hearing.
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(b) The Conmi ssioner may convene a hearing to receive evidence and

argunment regarding any matter before the Conmi ssioner for decision or review

under this Act.

(c) No person shall appear in opposition to the application unless such

person shall have filed a witten protest pursuant to Section 8 and paid the

applicable fee.

(d) At the hearing all organi zers of the proposed state trust conpany

and any person nmeking a tinely witten protest against the application my

appear. The attorneys for any such person may appear and be heard.

(e) The Conmi ssioner may subpoena wi tnesses on his own notion or on the

request of any party to the proceedi ngs.

(f) The admission of evidence at such hearing shall be controlled by

A C A © 25-15-213. The parties shall have the right to cross-exam ne

witnesses. Oficial notice may be taken of judicially cogni zable facts and of

generally recogni zed technical or scientific facts within the Conm ssioner's

speci ali zed know edge. The parties may bind thensel ves by stipul ation

(g) The organi zers shall be responsible for procuring and paying for a

verbati mrecord of the proceeding. It will be the duty of the organizers to

furnish at |least one (1) copy of the transcript to the Commi ssioner free of

char ge.

(h) The Commi ssioner shall render his decision in witing, at or after a

hearing, which decision shall include the Comm ssionerHs findings of fact

and concl usi ons of | aw.

(i)(1) The time for filing a petition for judicial review under the

Arkansas Admninistrative Procedure Act, & 25-15-201 et seq., shall run fromthe

date the final decision of the Commissioner is nailed or delivered, in witten

form to the parties desiring to appeal

(2) The hearing of such a petition for review will be advanced on

the docket of each reviewing court as a matter of public interest.

SECTI ON 13. Trust Conpani es Chartered Under Prior Law.

The charter of a corporation which was previously a trust conpany

i ncorporated under any laws of this state prior to the adoption of the

Arkansas Banki ng Code of 1997 may be converted to a state trust conpany under

this Act, if the charter, or evidence satisfactory to the Conm ssi oner that

such corporation is still in existence and in good standing, is presented to
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the Departnent within six (6) nonths of enactnment of this Act for substitution

of a charter issued under this Act.

SECTI ON 14. Anendnent of State Trust Conpany Articles of Association.

(a) A state trust conpany that has been granted a charter under Section

9 of this Act or a predecessor statute may amend or restate its articles of

associ ation for any |awful purpose, including the creation of authorized but

uni ssued shares in one or nore classes or series.

(b) An anmendnent authorizing the issuance of shares in series nust

cont ai n:

(1) the designation of each series and of any variations in the

preferences, imtations, and relative rights anong series to the extent that

the preferences, limtations, and relative rights are to be established in the

articles of association; and

(2) a statenment of any authority to be vested in the board to

establish series and deternine the preferences, limtations, and relative

rights of each series.

(c) Anmendnment or restatement of the articles of association of a state

trust conpany and approval of the board and sharehol ders nust be made or

obtained in accordance with provisions of the Arkansas Busi ness Corporation

Act for the amendment or restatenment of articles of incorporation except as

ot herwi se provided by this Act or regul ati ons adopted under this Act. The

original and one copy of the articles of amendnent or restated articles of

association nmust be filed with the Comni ssioner for approval. Unless the

subni ssi on presents novel or unusual questions, the Comr ssioner shall approve

or reject the amendnent or restatenment within thirty (30) days after the date

t he Conmi ssi oner considers the submission informationally conplete and

accepted for filing. The Conm ssioner may require the subm ssion of

addi tional information as consi dered necessary to an infornmed decision to

approve or reject any anmendnment or restatenent or articles of association

under this section.

(d) If the Commi ssioner finds that the amendment or restatenment

conforms to | aw and any conditions i nposed by the Comni ssi oner, and any

required filing fee has been paid, the Comni ssioner shall

(1) endorse the face of the original and copy with the date of

approval and the word " Approved";
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(2) file the original in the Departnent's records; and

(3) deliver a certified copy to the anendnent or restatenent to

the state trust conpany.

(e) An anendnent or restatenent, if approved, takes effect on the date

of approval, unless the amendment or restatenment provides for a different

effective date.

SECTI ON 15. Establishing a Series of Shares.

(a) |If the articles of association expressly give the board authority

to establish series and determine the preferences, linmtations, and relative

rights of each series of Shares, the board may do so only on conpliance with

this section and any regul ati ons adopted under this act.

(b) A series of shares may be established in the manner provided by the

provi si ons of the Arkansas Busi ness Corporation Act as if the state trust

conpany were a donestic corporation, but the shares of the series nay not be

i ssued and sol d except upon conpliance with this section. The state trust

conpany shall file the original and one copy of the Articles of Amendnent

requi red by the Arkansas Busi ness Corporation Act with the Conmm ssi oner

Unl ess the subm ssion presents novel or unusual questions, the Conm ssi oner

shall approve or reject the series within thirty (30) days after the date the

Commi ssi oner considers the subnission informationally conpl ete and accepted

for filing. The Comni ssioner may require the subni ssion of additiona

i nformati on as consi dered necessary to an informed deci sion

(c) If the Commissioner finds that the interests of the clients and

creditors of the state trust conmpany will not be adversely affected by the

series, that the series otherwi se conforns to |l aw and any conditions inposed

by the Conmi ssioner, and that any required filing fee has been paid, the

Commi ssi oner shal | :

(1) endorse the face of the original and copy of the statenent

with the date of approval and the word "Approved";

(2) file the original in the Departnent's records; and

(3) deliver a certified copy of the statenment to the state trust

conpany.

SECTI ON 16. Change in Qutstandi ng Capital and Surpl us.

(a) A state trust conpany nmay not reduce or increase its outstanding
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capi tal through dividend, redenption, issuance of shares or otherw se, without

the prior approval of the Conm ssioner, except as pernmitted by this section or

regul ati ons adopted under this act.

(b) Unless otherwise restricted by regul ati ons, prior approval is not

required for an increase in capital acconplished through

(1) issuance of shares of common stock for cash

(2) declaration and paynent of pro rata share dividends as

defined in the Arkansas Busi ness Corporation Act; or

(3) adoption by the board of a resolution directing that all or

part of undivided profits be transferred to capital

(c) Prior approval is not required for a decrease in surplus caused by

i ncurred | osses in excess of undivided profits.

SECTION 17. Capital Notes or Debentures.

(a) Wth the prior witten approval of the Conmm ssioner, any state

trust conpany nmy, at any tinme, through action of its board, and without

requiring action of its shareholders, issue and sell its capital notes or

debent ures, which nust be subordinate to the clains of depositors and nmay be

subordinate to other clainms, including the clains of other creditors or

classes of creditors or the sharehol ders.

(b) Capital notes or debentures may be convertible into shares of any

class or series. The issuance and sale of convertible capital notes or

debentures are subject to satisfaction of preenptive rights, if any, to the

extent provided by | aw.

(c) Wthout the prior witten approval of the Comn ssioner, interest

due or principal repayable on outstandi ng capital notes or debentures nay not

be paid by a state trust conpany when the state trust conpany is in hazardous

condition or insolvent, as deternined by the Conm ssioner, or to the extent

that paynent will cause the state trust conpany to be in hazardous condition

or insolvent.

(d) The amount of any outstandi ng capital notes or debentures that neet

the requirenments of this section and are subordinated to unsecured creditors

of the state trust conpany may be included in equity capital of the state

trust conpany for purposes of deterni ning hazardous condition or insolvency,

and for such other purposes as may be provided by regul ati ons adopted under

this Act.
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SECTI ON 18. Private Trust Conpany.

(a) A private trust conpany engaging in the trust business in this

state shall conply with each and every provision of this Act applicable to a

trust conpany unl ess expressly exenpted therefromin witing by the

Commi ssi oner pursuant to this section or by regul ati on adopted by the

Commi ssi oner.

(b) A private trust conpany or proposed private trust conpany nay

request in witing that it be exenpted from specified provisions of Sections
5(k), 6(b), 7(a) and (b), 10(a), 22, 26(b), (c) and (d), 27 and 28 of this

Act. The Commi ssi oner may grant the exenption in whole or in part if the

Commi ssi oner finds that the private trust conpany does not and will not

transact business with the general public. For purposes of this section

(1) "Transact business with the general public" nmeans any sal es,

solicitations, arrangenents, agreenents, or transactions to provide trust or

ot her busi ness services, whether or not for a fee, conm ssion, or any other

type of renuneration, with any client that is not a fanily menber or a sole

proprietorship, partnership, joint venture, association, trust, estate,

busi ness trust, or other conpany that is not one hundred percent (100% owned

by one or nore fanily nenbers.

(2) "Family nenber" means any individual who is related within

the fourth degree of affinity or consanguinity to an individual or individuals

who control a private trust conpany or which is controlled by one or nore

trusts or charitabl e organizations established by such individual or

i ndi vi dual s; and

(3) Al individuals who control a private trust conpany or

establish trusts or charitable organizations controlling such private trust

conmpany must be related within the second degree of affinity or consanguinity.

(c) At the expense of the private trust conpany, the Commi ssi oner may

exanmi ne or investigate the private trust conpany in connection with an

application for exenption. Unless the application presents novel or unusua

questions, the Conmmi ssioner shall approve the application for exenption or set

the application for hearing not later than sixty (60) days after the date the

Commi ssi oner considers the application conplete and accepted for filing. The

Commi ssi oner may require the subnission of additional information as

consi dered necessary to an informed deci sion.
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(d) Any exenption granted under this section nmay be made subject to

conditions or limtations inposed by the Conm ssioner consistent with this

Act .

(e) The Conmi ssioner may adopt regul ati ons defining other circumstances

that do not constitute transaction of business with the public, specifying the

provi sions of this Act that are subject to an exenption request, and

establishing procedures and requirenments for obtaining, mintaining, or

revoki ng exenpt status.

SECTION 19. Requirenents for a Private Trust Conpany.

(a) Application.

(1) A private trust conpany requesting an exenption fromthe

provi sions of this Act pursuant to Section 18 shall file an application with

t he Conmi ssi oner containing the foll ow ng:

(A) a non-refundabl e application fee on an anpunt not | ess

than three thousand dollars ($3,000.00) nor nore than five thousand dollars

($5,000.00), as set by regulations issued by the Conmi ssi oner

(B) a detailed statenent under oath showi ng the private

trust conpany's assets and liabilities as of the end of the nonth previous to

the filing of the application;

(C) a statenment under oath of the reason for requesting the

exenption;

(D) a statenment under oath that the private trust conpany

is not currently transacting business with the public and that the conpany

wi Il not conduct business with the public without the prior witten perni ssion

of the Conmi ssi oner

(E) the current street mailing address and tel ephone nunber

of the physical location in this state at which the private trust conpany wl|

mai ntain its books and records, together with a statenent under oath that the

address given is true and correct and is not a U S. Postal Service post office

box or a private mail box, postal box, or mmil drop; and

(F) listing of the specific provisions of the Act for which

the request for exenption is made.

(2) The Conmi ssioner shall not approve a private trust conpany

exenption unless the application is conpleted as required in paragraph (1) of

this section.
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(b) Requirenents.

To maintain status as an exenpt private trust conpany under this

Act, the private trust conpany shall conply with the foll ow ng:

(A) An exenpt private trust conpany shall not transact

busi ness with the public.

(B) An exenpt private trust conpany shall file an annua

certification that it is maintaining the conditions and limtations of its

exenpt status. This annual certification shall be filed on a form provided by

t he Conmi ssi oner and be acconpanied by a fee set by regulations issued by the

Commi ssi oner. The annual certification shall be filed on or before June 30 of

each year. No annual certification shall be valid unless it bears an

acknow edgrment stanped by the Departnment. The Departnment shall have thirty

(30) days fromthe date of receipt to return a copy of the acknow edged annua

certification to the private trust conpany. The burden shall be on the exenpt

private trust conpany to notify the Departnent of any failure to return an

acknow edged copy of any annual certification within the thirty (30) day

period. The Commi ssi oner may exami ne or investigate the private state trust

conpany periodically as necessary to verify the certification.

(C An exenpt private trust conpany shall conply with the

princi pal office provisions of Section 72 of this Act and with the address and

t el ephone requirements of subsection (a)(1)(E) of this section.

(D) the exenpt private trust conpany shall pay al

applicabl e corporate franchi se taxes.

(c) Change of Control. Control of an exenpt private trust conmpany may

not be transferred or sold with exenpt status. In any change of control, the

acquiring control person nmust conply with the provisions of this Act and the

exenpt status of the private trust conpany shall autonmatically term nate upon

the effective date of the transfer. A separate application for exenpt status

must be filed if the acquiring person wishes to obtain or continue an

exenption pursuant to this section.

(d) Authority to Revoke. The Conmi ssioner shall have authority to

revoke the exenpt status of a private trust conpany in the follow ng

ci rcunst ances:

(1) the exenpt private trust conpany nakes a fal se statenent

under oath on any docunment required to be filed by the Act or by any

regul ati on promul gated by the Conm ssioner; or
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(2) the exenpt private trust conpany fails to subnit to an

exani nation as required by Section 84 of this Act; or

(3) the exenpt private trust conpany w thhol ds requested

information fromthe Commi ssi oner; or

(4) the exenpt private trust conpany violates any provision of

this section applicable to exenpt private trust conpanies.

(e) Notification of Revocation of Exenption. |If the Commi ssi oner

deternines from exani nation or other credible evidence that an exenpt private

trust conpany has violated any of the requirenents of this section, the

Commi ssi oner may by personal delivery or registered or certified mail, return

recei pt requested, notify the exenpt private trust conpany in witing that the

private trust conpany's exenpt status has been revoked. The notification nust

state grounds for the revocation with reasonable certainty. The notice nust

state its effective date, which may not be sooner than five (5) cal endar days

after the date the notification is mailed or delivered. The revocation takes

effect for the private trust conpany if the private trust conpany does not

request a hearing in witing before the effective date. After taking effect

the revocation is final and nonappeal able as to that private trust conpany,

and the private trust conpany shall be subject to all of the requirenents and

provi sions of the Act applicable to non-exenpt state trust conpanies.

(f) Conpliance Period. A private trust conpany shall have five (5)

cal endar days after the revocation is effective to conply with the provisions

of this Act fromwhich it was formerly exenpt. |f, however, the Commi ssi oner

deternmines, at the time of revocation, that the private trust conpany has been

engaging in or attenpting to engage in acts intended or designed to deceive or

defraud the public, the Conm ssioner may shorten or elininate, in the

Commi ssioner's sole discretion, the five (5) cal endar days conpliance peri od.

(g) Renedies for Failure to Conply. |If the private trust conpany does

not conply with all of the provisions of this Act, including such

capitalization requirenents as have been determ ned by the Conmi ssioner as

necessary to assure the safety and soundness of the private trust conpany,

within the prescribed tinme period, the Commi ssi oner may:

(1) institute any action or renmedy prescribed by this Act, or any

applicable regul ation or regul ation, or

(2) refer the private trust conpany to the attorney general for

institution of a quo warranto proceeding to revoke the charter
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SECTI ON 20. Conversion to Public Trust Conpany.

(a) A private trust conmpany nmay terninate its status as a private trust

conpany and comrence transacting business with the general public. A private

trust conpany desiring to commence transacting business with the genera

public shall file a notice on a form prescribed by the Conm ssioner, which

shall set forth the nane of the private trust conpany and an acknow edgnent

that any exenption granted or otherwi se applicable to the private trust

conpany pursuant to Section 18 hereof shall cease to apply on the effective

date of such notice, furnish a copy of the resolution adopted by the board

authorizing the private trust conpany to comence transacting busi ness with

the general public, and pay the filing fee, if any, prescribed by the

Commi ssi oner.

(b) The notificant may comrence transacti ng busi ness with the genera

public thirty (30) days after the date the Comni ssioner receives the notice,

unl ess the Conmi ssioner specifies another date.

(c) The thirty (30) day period of review nmay be extended by the

Commi ssi oner on determination that the witten notice rai ses i ssues that

require additional information or additional time for analysis. |If the period

for review is extended, the notificant nay conmence transacting business with

the public only on prior witten approval by the Commi ssi oner

(d) The Conmi ssioner may deny approval of the notice of the private

trust conpany to comence transacting business with the general public if the

Commi ssioner finds that the notificant |acks sufficient financial resources to

undertake the proposed expansi on wi thout adversely affecting its safety or

soundness or that the proposed transacting of business of the general public

woul d be contrary to the public interest or if the Commi ssi oner detern nes

that the notificant will not within a reasonable period be in conpliance with

any provision of this Act fromwhich the notificant had been previously

exenpt ed pursuant to Section 18.

SECTION 21. Investnent in State Trust Conpany Facilities.

(a) In this act, "state trust conpany facility" means real estate,

i ncludi ng an i nprovenmrent, owned, or |eased to the extent the | ease or the

| easehol d i nprovenents are capitalized, by a state trust conpany for the

pur pose of:
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(1) providing space for state trust conpany enpl oyees to perform

their duties and space for parking by state trust conpany enpl oyees and

cust oners;

(2) conducting trust business, including neeting the reasonable

needs and conveni ence of the state trust conmpany's custonmers, conputer

operations, docunent and other item processing, maintenance and record

retenti on and storage;

(3) holding, inproving, and occupying as an incident to future

expansi on of the state trust conpany's facilities; or

(4) conducting another activity authorized by regul ati ons adopt ed

under this Act.

(b) Wthout the prior witten approval of the Comnr ssioner, a state

trust conpany nmay not directly or indirectly invest an anpunt in excess of its

capital and surplus in state trust conpany facilities, furniture, fixtures,

and equi pnent. Except as otherw se provided by regul ati ons adopted under this

Act, in conputing this limtation a state trust conpany:

(1) shall include:

(A) its direct investnment in state trust conpany

facilities;

(B) any investnent in equity or investment securities of a

conpany holding title to a facility used by the state trust conpany for the

pur poses specified by subsection (a) of this section;

(C any loan made by the state trust conpany to or on the

security of equity or investnent securities issued by a conpany holding title

to a facility used by the state trust conpany; and

(D) any indebtedness incurred on state trust conpany

facilities by a conpany:

(i) that holds title to the facility;

(ii) that is an affiliate of the state trust conpany;

and

(iii) in which the state trust conpany is invested in

the manner descri bed by paragraph (B) or (C) of this subdivision;, and

(2) my exclude an anount included under subdivisions (1) (B)-(D)

of this subsection to the extent any |l ease of a facility fromthe conpany

holding title to the facility is capitalized on the books of the state trust

conpany.
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(c) Real estate acquired under subsection (a)(3) of this section and

not i nproved and occupied by the state trust conpany ceases to be a state

trust conpany facility on the third anniversary of the date of its

acqui sition, unless the Conm ssioner on application grants witten approval to

further delay in the inprovenent and occupation of the property by the state

trust conpany.

(d) A state trust conpany shall conply with generally accepted

accounting principles, consistently applied, in accounting for its investnent

in and depreciation of state trust conpany facilities, furniture, fixtures,

and equi pnent .

SECTION 22. O her Real Estate.

(a) A state trust conmpany nmmy not acquire real estate except:

(1) as pernmitted by Section 21 of this Act or as otherw se

provi ded by this Act, including regulations adopted under this Act;

(2) if necessary to avoid or mninize a loss on a | oan or

i nvestment previously made in good faith; or

(3) with the prior witten approval of the Conmm ssi oner

(b) To the extent reasonably necessary to avoid or nmininze | oss on

real estate acquired as pernmitted by subsection (a) of this section, a state

trust conpany nay exchange real estate for other real estate or persona

property, invest additional funds in or inprove real estate acquired under

this subsection or subsection (a) of this section, or acquire additional rea

est at e.

(c) A state trust conpany shall dispose of any real estate subject to

subsection (a)(1) and (2) of this section not later than:

(1) the fifth anniversary of the date:

(A it was acquired, except as otherw se provi ded by

regul ati ons adopted under this Act; or

(B) it ceases to be used as a state trust conpany facility;

(2) the third anniversary of the date it ceases to be a state

trust conpany facility as provided by Section 21(c) of this Act.

(d) The Conmi ssioner on application may grant one or nore extensions of

time for disposing of real estate if the Conmm ssioner determ nes that:

(1) the state trust conpany has nmade a good faith effort to
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di spose of the real estate; or

(2) disposal of the real estate would be detrinmental to the state

trust conpany.

SECTI ON 23. Securities.

(a) A state trust conpany may invest its corporate funds in any type or

character of equity or investment securities subject to the limtations

provi ded by this section.

(b) Unless the Commi ssi oner approves nmintenance of a | esser anount in

writing, a state trust conpany nust invest and mai ntain an anount equal to not

Il ess than forty percent (40% of the state trust conpany's capital under

Section 10 of this Act in unencunbered cash, cash equivalents, and readily

mar ket abl e securities.

(c) Subject to subsection (d) of this section, the total investment in

equity and investnent securities of any one issuer, obligor, or naker, held by

the state trust conpany for its own account, may not exceed an anpunt equal to

twenty percent (20% of the state trust conpany's capital base. The

Commi ssi oner may authorize investments in excess of this linmtation on witten

application if the Commi ssi oner concludes that:

(1) the excess investment is not prohibited by other applicable

| aw; and

(2) the safety and soundness of the requesting state trust

conpany is not adversely affected.

(d) Notwi thstandi ng subsection (c) of this section, a state trust

conpany may purchase for its own account, without limtation and subject only

to the exercise of prudent judgnent:

(1) Direct obligations of the United States Governnent;

(2) nligations of agencies and instrunentalities created by act

of the United States Congress and authorized thereby to i ssue securities or

evi dences of indebtedness, regardl ess of guarantee of repaynent by the United

St at es Gover nment ;

(3) nligations the principal and interest of which are fully

guaranteed by the United States Governnment or an agency or an instrunentality

created by an act of the United States Congress and authorized thereby to

i ssue such guarant ee;

(4) nligations the principal and interest of which are fully
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secured, insured, or covered by comm tnents or agreenments to purchase by the

United States Government or an agency or instrumentality created by an act of

the United States Congress and authorized thereby to i ssue such conm tnments or

agreenents;

(5) General obligations of the states of the United States and of

the political subdivisions, nmunicipalities, comonwealths, territories or

i nsul ar possessi ons thereof;

(6) nligations issued by the State Board of Educati on under

authority of the State Constitution or applicable statutes;

(7) Warrants of political subdivisions of the state of Arkansas

and municipalities thereof having maturities not exceeding one (1) year

(8) Prerefunded munici pal bonds, the principal and interest of

which are fully secured by the principal and interest of a direct obligation

of the United States Governnent;

(9) The sale of federal funds with a maturity of not nore than one

(1) business day;

(10) Demand, savings, or time deposits or accounts of any

depository institution chartered by the United States, any state of the United

States, or the District of Colunbia, provided funds invested in such denmand,

savings, or tinme deposits or accounts are fully insured by a federal deposit

i Nnsurance agency;

(11) Repurchase agreenents that are fully collateralized by direct

obligations of the United States Governnent, and general obligations of any

state of the United States or any political subdivision thereof, provided that

any such repurchase agreenent shall provide for the taking of delivery of such

collateral, either directly or through an authorized custodi an;

(12) Securities of, or other interest in, any open-end type

i nvest ment conpany or investnent trust registered under the | nvestnment Conpany

Act of 1940, and which is defined as a "nmoney market fund" under 17 CFR

6270. 2a-7, provided that the portfolio of such investment conpany or

investnment trust is limted principally to United States Governnent

obligations and to repurchase agreenments fully collateralized by United States

Gover nment obligations, and provided further that any such investnent conpany

or investnment trust shall take delivery of such collateral either directly or

t hrough an aut horized custodi an.

(e) The Conmi ssioner may adopt regulations to establish linits,
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requi renents, or exenptions other than those specified by this section for

particul ar classes or categories of investnent, or limt or expand investnent

authority for state trust conpanies for particular classes or categories of

securities or other property.

SECTI ON 24. Transactions in State Trust Conpany Shares.

(a) A state trust conmpany nmay acquire its own shares if:

(1) the amount of its undivided profits is sufficient to fully

absorb the acquisition of the shares under regul atory accounti ng principl es;

and

(2) the state trust conpany obtains the prior witten approval of

t he Conmi ssi oner.

(b) A state trust conpany shall not make | oans upon the security of its

own shares.

SECTI ON 25. Subsidiari es.

(a) Except as otherw se provided by this act or regul ati ons adopted

under this act, a state trust conpany nay acquire or establish a subsidiary to

conduct any activity that may lawfully be conducted through the form of

organi zati on chosen for the subsidiary.

(b) A state trust conpany may not invest nore than an anmpunt equal to

twenty percent (20% of its capital base in a single subsidiary and may not

i nvest an anount in excess of forty percent (40% of its capital base in al

subsidiaries. The anpunt of a state trust conpany's investnent in a

subsidiary is the total ampunt of the state trust conpany's investnent in

equity or investnent securities issued by its subsidiary and any | oans and

extensions of credit fromthe state trust conpany to its subsidiary. The

Commi ssi oner may authorize investments in excess of these limtations on

written application if the Conm ssioner concl udes that:

(1) the excess investment is not prohibited by other applicable

| aw; and

(2) the safety and soundness of the requesting state trust

conpany i s not adversely affected.

(c) A state trust conpany that intends to acquire, establish, or

performnew activities through a subsidiary shall submt a letter to the

Commi ssi oner describing in detail the proposed activities of the subsidiary.
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(d) The state trust conmpany nmay acquire or establish a subsidiary or

begin performng new activities in an existing subsidiary thirty (30) days

after the date the Commi ssi oner receives the state trust conpany's letter

unl ess the Conmi ssioner specifies another date. The Conmi ssi oner may extend

the thirty (30) day period of review on a deternination that the state trust

conpany's letter raises issues that require additional informtion or

additional time for analysis. |If the period of review is extended, the state

trust conpany nay acquire or establish the subsidiary, or perform new

activities in an existing subsidiary, only on prior witten approval of the

Commi ssi oner.

(e) A subsidiary of a state trust conmpany is subject to regul ati on by

the Conmi ssioner to the extent provided by this act or regul ati ons adopted

under this act. 1In the absence of limting regulations, the Conmm ssi oner nay

regul ate a subsidiary as if it were a state trust conpany.

SECTI ON 26. Mut ual Funds.

(a) A state trust conpany may invest for its own account in equity

securities of an investnment conpany regi stered under the |Investnment Conpany

Act of 1940 (15 U.S.C. Sec. 80a-1 et seq.) and the Securities Act of 1933 (15

U S.C. Sec. 77a et seq.) if the portfolio of the investnent conpany consists

whol ly of investnments in which the state trust conpany could invest directly

for its own account.

(b) If the portfolio of an investnent conpany described in subsection

(a) of this section consists wholly of investments in which the state trust

conpany could invest directly without limtation under Section 23(d) of this

Act, the state trust conpany nay invest in the investnment conpany w thout

limtation.

(c) If the portfolio of an investnent conpany described in subsection

(a) of this section contains any investment that is subject to the linmts of

Section 23(c) of this Act, the state trust conpany nmay invest in the

i nvest ment conpany not nore than an anmount equal to twenty percent (20% of

the state trust conpany's capital base. This provision does not apply to a

nmoney mar ket fund.

(d) In evaluating investnment limts under this act of this Act, a state

trust conpany nmay not be required to conbine:

(1) the state trust conpany's pro rata share of the securities of
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an issuer in the portfolio of an investnment conpany with the state trust

conpany's pro rata share of the securities of that issuer held by another

i nvest ment conpany in which the state trust conpany has invested; or

(2) the state trust conpany's own direct investnment in the

securities of an issuer with the state trust conpany's pro rata share of the

securities of that issuer held by each investnent conpany in which the state

trust conpany has invested under this section.

SECTI ON 27. Engaging in Comerce Prohibited.

Except as otherwi se provided by this Act or regul ati ons adopted under

this Act, a state trust conpany may not invest its funds in trade or comrerce

by buying, selling, or otherwi se dealing in goods or by owning or operating a

busi ness not part of the state trust business, except as necessary to fulfil a

fiduciary obligation to a client.

SECTI ON 28. Lending Limts.

(a) A state trust conpany's total outstanding | oans and extensions of

credit to a person other than an insider may not exceed an ampunt equal to

twenty percent (20% of the state trust conpany's capital base.

(b) The aggregate | oans and extensions of credit outstandi ng at any

time to insiders of the state trust conmpany may not exceed an ampunt equal to

twenty percent (20% of the state trust conpany's capital base. All covered

transacti ons between an insider and a state trust conpany nust be engaged in

only on ternms and under circunmstances, including credit standards, that are

substantially the sane as those for conparable transactions with a non-

i nsi der.

(c) The Conmi ssioner may adopt regulations to adm nister and carry out

this section, including regulations to establish lints, requirenents, or

exenptions other than those specified by this section for particular classes

or categories of |oans or extensions of credit, and establish collective

| endi ng and investment limts.

(d) The Conmi ssioner may deterni ne whether a | oan or extension of

credit putatively nade to a person will be attributed to another person for

pur poses of this section.

(e) A state trust conpany may not lend trust deposits, except that a

trustee may nake a loan to a beneficiary of the trust if the loan is expressly
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authorized or directed by the instrunment or transaction establishing the

trust.

(f) An officer, director, or enployee of a state trust conmpany who

approves or participates in the approval of a loan with actual know edge that

the loan violates this section is jointly and severally liable to the state

trust conpany for the | esser of the anbunt by which the | oan exceeded

applicable lending limts or the state trust conpany's actual |oss and remains

liable for that anpunt until the loan and all prior indebtedness of the

borrower to the state trust conpany has been fully repaid. The state trust

conpany may initiate a proceeding to collect an anbunt due under this

subsection at any tine before the date the borrower defaults on the subject

| oan or any prior indebtedness or before the fourth anniversary of that date.

A person that is liable for and pays ampunts to the state trust conpany under

this subsection is entitled to an assignment of the state trust conpany's

cl ai m agai nst the borrower to the extent of the paynents. For purposes of

this subsection, an officer, director, or enployee of a state trust conpany is

presuned to know the ampunt of the state trust conpany's lending linit under

subsection (a) of this section and the anmpbunt of the borrower's aggregate

out standi ng i ndebtedness to the state trust conpany i nmedi ately before a new

| oan or extension of credit to that borrower.

SECTI ON 29. Lease Financing Transacti ons.

(a) Subject to regulations adopted under this Act, a state trust

conpany may becone the owner and | essor of tangible personal property for

| ease financing transactions on a net | ease basis on the specific request and

for the use of a client. Wthout the witten approval of the Comm ssioner to

continue hol di ng property acquired for |easing purposes under this subsection,

the state trust conpany may not hold the property nore than six nonths after

the date of expiration of the original or any extended or renewed | ease period

agreed to by the client for whomthe property was acquired or by a subsequent

| essee.

(b) Rental paynents received by the trust conmpany in a |l ease financing

transaction under this section are considered to be rent and not interest or

conpensation for the use, forbearance, or detention of nobney. However, a

| ease financing transaction is considered to be a | oan or extension of credit

for purposes of Section 28 of this Act.
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SECTI ON 30. Trust Deposit.

(a) A state trust conpany may deposit trust funds with itself as an

i nvestnment if authorized by the settlor or the beneficiary provided:

(1) it maintains as security for the deposits a separate fund of

securities, legal for trust investnments, under control of a federal reserve

bank or other entity approved by the Commi ssioner, either in this state or

el sewher e

(2) the total nmarket value of the security is at all tinmes at

| east equal to the ampunt of the deposit;

(3) the separate fund is designated as such; and

(4) the separate fund is maintai ned under the control of another

trust institution, bank or government agency.

(b) A state trust conpany nmay nmeke periodic withdrawals from or

additions to the securities fund required by subsection (a) of this section as

long as the required value is maintained. Inconme fromthe securities in the

fund belongs to the state trust conpany.

(c) Security for a deposit under this section is not required for a

deposit under subsection (a) of this section to the extent the deposit is

i nsured by the Federal Deposit |nsurance Corporation or its successor

SECTI ON 31. Conmon | nvest nent Funds.

(a) A state trust conpany may establish common trust funds to provide

investnment to itself as a fiduciary.

(b) The Conmi ssioner may adopt regulations to adm ni ster and carry out

this section, including but not limted to regulations to establish investnent

and participation limtations, disclosure of fees, audit requirenments, |imt

or expand investnent authority for particular classes or categories of

securities or other property, advertising, exenptions, and other requirenents

that may be necessary to carry out this section

SECTION 32. Borrowing Limt.

Except with the prior witten approval of the Conm ssioner, a state

trust conpany nay not have liabilities outstandi ng exceeding an ampunt equa

to three tinmes its capital base.
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SECTI ON 33. Pl edge of Assets.

A state trust conpany may not pledge or create a lien on any of its

assets except to secure the repaynment of noney borrowed or as specifically

aut horized or required by Section 30 of this Act, or by regul ati ons adopted

under this act. An act, deed, conveyance, pledge, or contract in violation of

this section is void.

SECTI ON 34. Acquisition of Control

(a) Except as expressly otherwi se pernitted, a person nay not w thout

the prior witten approval of the Commi ssioner directly or indirectly acquire

control of a state trust conpany through a change in a | egal or beneficial

interest in voting securities of a state trust conpany or a corporation or

other entity owning voting securities of a state trust conpany.

(b) This act does not prohibit a person from negotiating to acquire,

but not acquiring, control of a state trust conpany or a person that controls

a state trust conpany.

(c) This section does not apply to:

(1) the acquisition of securities in connection with the exercise

of a security interest or otherwise in full or partial satisfaction of a debt

previously contracted for in good faith if the acquiring person files witten

notice of acquisition with the Commi ssi oner before the person votes the

securities acquired;

(2) the acquisition of voting securities in any class or series

by a controlling person who has previously conplied with and recei ved approva

under this act or who was identified as a controlling person in a prior

application filed with and approved by the Conmi ssi oner

(3) an acquisition or transfer by operation of law, will, or

i ntestate succession if the acquiring person files witten notice of

acquisition with the Commi ssi oner before the person votes the securities

acqui r ed;

(4) a transaction exenpted by the Commi ssi oner by regulation or

order because the transaction is not within the purposes of this act or the

regul ati on of which is not necessary or appropriate to achieve the objectives

of this act.

SECTI ON 35. Application Regardi ng Acquisition of Control
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(a) The proposed transferee seeking approval to acquire control of a

state trust conpany or a person that controls a state trust conpany nust file

with the Commi ssi oner:

(1) an application in the form prescribed by the Commi ssi oner

(2) the filing fee in an ampbunt not less than fifteen hundred

dollars ($1,500.00) and not nore than three thousand dollars ($3,000.00), as

set by regul ations issued by the Comni ssi oner

(3) all information required by regulation or that the

Commi ssi oner requires in a particular application as necessary to an inforned

deci sion to approve or reject the proposed acquisition

(b) If the proposed transferee includes any group of individuals or

entities acting in concert, the information required by the Conmi ssi oner may

be required of each menmber of the group

(c) |If the proposed transferee is not an Arkansas resident, an Arkansas

conpany, or an out-of-state conpany qualified to do business in this state, a

written consent to service of process on a resident of this state in any

action or suit arising out of or connected with the proposed acquisition.

(d) The proposed transferee nmust give public notice of the application

its date of filing, and the identity of each participant, in the form

specified by the Conmi ssioner, through publication by one (1) insertion in a

newspaper published in the City of Little Rock and having a general and

substantially statewide circulation, pronptly after the Comr ssi oner accepts

the application as conpl ete.

SECTI ON 36. Hearing and Deci sion on Acquisition of Control

(a) Not later than sixty (60) days after the application is officially

filed, the Commi ssi oner nmay approve the application or set the application for

hearing. |f the Conm ssioner sets a hearing, the Conm ssioner shall conduct a

heari ng as he considers advi sable and consistent with governing statutes and

regul ati ons.

(b) Based on the record, the Conm ssioner may i ssue an order denying an

application if:

(1) the acquisition would substantially |essen conpetition, be in

restraint of trade, result in a nonopoly, or be in furtherance of a

conbi nati on or conspiracy to nmonopolize or attenpt to nonopolize the trust

i ndustry in any part of this state, unless:
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(A) the anti-conpetitive effects of the proposed

acquisition are clearly outweighed in the public interest by the probable

effect of acquisition in nmeeting the conveni ence and needs of the conmunity to

be served; and

(B) the proposed acquisition is not in violation of |aw of

this state or the United States;

(2) the financial condition of the proposed transferee, or any

menber of a group conposing the proposed transferee, m ght jeopardize the

financial stability of the state trust conpany bei ng acquired;

(3) plans or proposals to operate, liquidate, or sell the state

trust conpany or its assets are not in the best interests of the state trust

conpany;
(4) the experience, ability, standing, conpetence,

trustworthiness, and integrity of the proposed transferee, or any nenber of a

group conprising the proposed transferee, are insufficient to justify a belief

that the state trust conpany will be free frominproper or unlawful influence

or interference with respect to the state trust conpany's operation in

conpliance with | aw;

(5) the state trust conpany will be insolvent, in a hazardous

condition, not have adequate capitalization, or not be in conpliance with the

laws of this state after the acquisition;

(6) the proposed transferee has failed to furnish all information

pertinent to the application reasonably required by the Conmi ssioner; or

(7) the proposed transferee is not acting in good faith.

(c) If an application filed under this section is approved by the

Commi ssi oner, the transaction nmay be consummated. Any witten commitnment from

the proposed transferee offered to and accepted by the Commi ssioner as a

condition that the application will be approved is enforceabl e agai nst the

state trust conpany and the transferee and is considered for all purposes an

agreenent under this Act.

SECTI ON 37. Appeal from Adverse Deci sion

(a) |If a hearing has been held, the Commi ssi oner has entered an order

denying the application, and the order has becone final, the proposed

transferee may appeal the final order by filing a petition for judicial review

under the Arkansas Admi nistrative Procedure Act, § 25-15-201 et seq.
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(1) The tine for filing such a petition for judicial review shal

run fromthe date the final decision of the Conm ssioner is mailed or

delivered, in witten form to the parties desiring to appeal

(2) The hearing of such a petition for review will be advanced on

the docket of each reviewing court as a matter of public interest.

(b) The filing of an appeal under this section does not stay the order

of the Conmi ssi oner

SECTI ON 38. hjection to O her Transfer

This act may not be construed to prevent the Conmi ssioner from

i nvestigating, conmenting on, or seeking to enjoin or set aside a transfer of

voting securities that evidence a direct or indirect interest in a state trust

conpany, regardl ess of whether the transfer is included within this act, if

t he Conmi ssi oner considers the transfer to be against the public interest.

SECTION 39. Civil Enforcenent; Crimnal Penalties.

(a) The Conmissioner may bring any appropriate civil action agai nst any

person who the Conm ssioner believes has committed or is about to commit a

violation of this act or a regulation or order of the Conmi ssioner pertaining

to this act.

(b) A person who knowingly fails or refuses to file the application

requi red by Section 35 of this Act coimmits an offense. An offense under this

subsection is a Class A m sdeneanor.

SECTI ON 40. Voting Securities Held by State Trust Conpany.

(a) Voting securities of a state trust conpany held by the state trust

conpany in a fiduciary capacity under a will or trust, whether registered in

its own name or in the name of its nom nee, may not be voted in the el ection

of directors or managers or on a matter affecting the conpensation of

directors, managers, officers, or enployees of the state trust conpany in that

capacity, unless

(1) under the terms of the will or trust, the manner in which the

voting securities are to be voted may be determ ned by a donor or beneficiary

of the will or trust and the donor or beneficiary actually makes the

determination in the matter at issue;

(2) the ternms of the will or trust expressly direct the manner in
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whi ch the securities nust be voted to the extent that no discretion is vested

in the state trust conpany as fiduciary; or

(3) the securities are voted solely by a co-fiduciary that is not

an affiliate of the state trust conpany, as if the co-fiduciary were the sole

fiduciary.

(b) Voting securities of a state trust conpany that cannot be voted

under this section are considered to be authorized but unissued for purposes

of determ ning the procedures for and results of the affected vote.

SECTI ON 41. Byl aws.

Each state trust conpany shall adopt bylaws and nay amend its byl aws

fromtinme to time for the purposes and in accordance with the procedures set

forth in the Arkansas Busi ness Corporation Act.

SECTI ON 42. Board of Directors.

(a) The board of a state trust conpany shall be governed by the

provi si ons of The Arkansas Busi ness Corporation Act, provided that the Board

must consi st of not fewer than three directors, the mpjority of whom nmust be

residents of this state.

(b) Unless the Comni ssi oner consents otherwise in witing, a person nmay

not serve as director of a state trust conpany if:

(1) the state trust conmpany incurs an unrei nbursed | oss

attributable to a charged-off obligation of or holds a judgnment against the

person or an entity that was controlled by the person at the tine of funding

and at the time of default on the | oan that gave rise to the judgnment or

charged-of f obligation;

(2) the person has been convicted of a felony; or

(3) the person has violated a provision of this Act, relating to

| oan of trust funds and purchase or sale of trust property by the trustee, and

the violation has not been corrected.

(c) If a state trust conpany does not elect directors prior to sixty

(60) days after the date of its regular annual neeting, the Commi ssioner may

commence a proceeding to appoint a receiver pursuant to Section 64 of this Act

to operate the state trust conpany and el ect directors or nanagers, as

appropriate. |If the conservator is unable to locate or el ect persons wlling

and able to serve as directors, the Conmi ssioner nmay close the state trust
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conpany for |iquidation.

(d) A vacancy on the board that reduces the nunber of directors to

fewer than three nmust be filed not later than ninety (90) days after the date

the vacancy occurs. |f the vacancy has not been filled upon the expiration of

ninety (90) days followi ng the date the vacancy occurs, the Commi ssi oner may

commence a proceeding to appoint a receiver pursuant to Section 64 of this Act

to operate the state trust conpany and el ect a board of not fewer than three

persons to resolve the vacancy. |f the conservator is unable to |ocate or

el ect three persons willing and able to serve as directors, the Conmmi ssioner

may cl ose the state trust conpany for |iquidation.

(e) Before each termto which a person is elected to serve as a

director of a state trust conpany, the person shall subnit an affidavit for

filing in the minutes of the state trust conpany stating that the person, to

the extent applicable:

(1) accepts the position and is not disqualified fromserving in

the position;

(2) will not violate or knowingly pernit an officer, director, or

enpl oyee of the state trust conpany to violate any |aw applicable to the

conduct of business of the state trust conpany; and

(3) will diligently performthe duties of the position.

(f) An advisory director is not considered a director if the advisory

director:

(1) is not elected by the sharehol ders of the state trust

conpany;
(2) does not vote on matters before the board or a committee of

the board and is not counted for purposes of determ ning a quorum of the board

or conmmttee; and

(3) provides solely general policy advice to the board.

SECTI ON 43. O ficers.

The board shall annually elect the officers of the state trust conpany,

who serve at the pleasure of the board. The state trust conpany nust have a

princi pal executive officer primarily responsible for the execution of board

policies and operation of the state trust conpany and an officer responsible

for the maintenance and storage of all corporate books and records of the

state trust conpany and for required attestation of signatures. The board may
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appoint other officers of the state trust conpany as the board considers

necessary. The duties of any two or nore officers may be conbi ned by the

Board and hel d by one person.

SECTION 44. Certain Crimnal Ofenses.

(a) An officer, director, enployee or sharehol der of a state trust

conpany comrits an offense if the person know ngly:

(1) conceals information or a fact, or renoves, destroys, or

conceal s a book or record of the state trust conpany for the purpose of

concealing information or a fact fromthe Commi ssioner or an agent of the

Commi ssi oner; or

(2) for the purpose of concealing, renpves or destroys any book

or record of the state trust conpany that is material to a pendi ng or

antici pated | egal or admnistrative proceeding.

(b) An officer, director or enployee of a state trust conpany conmts

an offense if the person knowingly makes a false entry in the books or records

or in any report or statement of the state trust conpany.

(c) An offense under this section is a Class D fel ony.

SECTI ON 45. Transactions with Managenent and Affili ates.

(a) Wthout the prior approval of a disinterested najority of the board

recorded in the mnutes, or if a disinterested majority cannot be obtained the

prior witten approval of the a majority of the disinterested directors and

the Conmi ssioner, a state trust conpany may not directly or indirectly;

(1) sell or lease an asset of the state trust conpany to an

officer, director, or principal sharehol der of the state trust conpany or an

affiliate of the state trust conpany; or

(2) purchase or | ease an asset in which an officer, director or

pri nci pal sharehol der of the state trust conpany or an affiliate of the state

trust conpany has an interest; or

(3) subject to Section 28 of this Act, extend credit to an

officer, director, or principal sharehol der of the state trust conpany or an

affiliate of the state trust conpany.

(b) Notwithstandi ng subsection (a) of this section, a | ease transaction

descri bed in subsection (a)(2) of this section involving real property may not

be consummat ed, renewed, or extended without the prior witten approval of the
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Commi ssi oner. For purposes of this subsection only, an affiliate of the state

trust conpany does not include a subsidiary of the state trust conpany.

(c) Subject to Section 28 of this Act, a state trust conmpany may not

directly or indirectly extend credit to an enpl oyee, officer, director or

pri nci pal sharehol der of the state trust conpany or an affiliate of the state

trust conpany, unless the extension of credit:

(1) is nmade on substantially the sane terns, including interest

rates and collateral, as those prevailing at the tinme for conparable

transactions by the state trust conpany with persons who are not enpl oyees,

officers, directors, principal sharehol ders, or affiliates of the state trust

conpany;
(2) does not involve more than the normal risk of repaynment or

present other unfavorable features; and

(3) the state trust conpany follows credit underwriting

procedures that are not |ess stringent than those applicable to conparable

transactions by the state trust conpany with persons who are not enpl oyees,

officers, directors, principal shareholders or affiliates of the state trust

conpany.
(d) An officer or director of the state trust conmpany who know ngly

participates in or knowingly pernmits a violation of this section shall be

guilty of a Class D fel ony.

(e) The Conmi ssioner may adopt regulations to adm nister and carry out

this section, including regulations to establish linits, requirenents, or

exenptions other than those specified by this section for particul ar

categori es of transactions.

SECTI ON 46. Fiduciary Responsibility.

The board of a state trust conpany is responsible for the proper

exercise of fiduciary powers by the state trust conpany and each matter

pertinent to the exercise of fiduciary powers, including:

(1) the determnation of policies;

(2) the investnent and di sposition of property held in a

fiduciary capacity; and

(3) the direction and review of the actions of each officer

enpl oyee, and committee used by the state trust conpany in the exercise of its

fiduciary powers.
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SECTI ON 47. Recor dkeepi ng.

A state trust conpany shall keep its fiduciary records separate and

distinct fromother records of the state trust conpany. The fiduciary records

must contain all material information relative to each account as appropriate

under the circunstances.

SECTI ON 48. Bondi ng Requirenents.

(a) The board of a state trust conpany shall require protection and

i ndemnmity for clients in reasonable amounts established by regul ati ons adopt ed

under this act, against dishonesty, fraud, defalcation, forgery, theft, and

other simlar insurable | osses, with corporate insurance or surety conpanies:

(1) authorized to do business in this state; or

(2) acceptable to the Comm ssioner and otherwise lawfully

permtted to issue the coverage against those losses in this state.

(b) Except as otherw se provided by regul ati on, coverage required under

subsection (a) of this section nmust include each director, officer and

enpl oyee of the state trust conpany w thout regard to whether the person

receives salary or other conpensati on.

(c) A state trust conpany may apply to the Comm ssioner for perm ssion

to elimnate the bonding requirenment of this section for a particul ar

i ndi vidual. The Conm ssioner shall approve the application if the

Commi ssi oner finds that the bonding requirenent is unnecessary or burdensone.

Unl ess the application presents novel or unusual questions, the Commi ssi oner

shal | approve the application or set the application for hearing not |ater

than sixty (60) days after the date the Comni ssioner considers the application

conpl ete and accepted for filing.

SECTI ON 49. Reports of Apparent Crine.

A trust conpany that is the victimof a robbery, has a shortage of

corporate or fiduciary funds in excess of five thousand dollars ($5, 000.00),

or is the victimof an apparent or suspected nisapplication of its corporate

or fiduciary funds or property in any ampunt by a director, officer, or

enpl oyee shall report such robbery, shortages or apparent or suspected

m sapplication to the Comr ssioner within forty-eight (48) hours after the

time it is discovered. The initial report may be oral if the report is
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promptly confirned in witing. The trust conpany or a director, officer

enpl oyee, or agent is not subject to liability for defamati on or another

charge resulting frominformation supplied in the report.

SECTI ON 50. Merger Authority.

(a) Wth the prior witten approval of the Comm ssioner, a state trust

conpany may nerge or consolidate with a state bank to the sane extent as a

state bank under the Arkansas Banki ng Code or with another person to the sane

extent as a business corporation under the Arkansas Busi ness Corporation Act,

subject to this act.

(b) Inplenmentation of a plan of nerger by a trust conpany and a state

bank, approval of the board, and sharehol ders of the parties nust be nade or

obtai ned as provided by the Arkansas Banking Code as if the state trust

conpany were a state bank, except as otherw se provided by regul ati ons adopt ed

under this act.

(c) Inplenmentation of the plan of nmerger with a person other than a

state bank, approval of the board and sharehol ders of the parties nust be nade

or obtained as provided by the Arkansas Busi ness Corporation Act as if the

state trust conpany were a donmestic corporation and all other parties to the

merger were foreign corporations and other entities, except as otherw se

provi ded by regul ati ons adopted under this act.

SECTI ON 51. Merger Application.

(a) The original articles of nerger, a nunber of copies of the articles

of nerger equal to the number of surviving, new, and acquiring entities, and

an application in the formrequired by the Conm ssioner nust be filed with the

Commi ssi oner. The Commi ssioner shall investigate the condition of the merging

parties. The Conm ssioner may require the subm ssion of additional informtion

as consi dered necessary to an i nforned decision.

(b) The Conmi ssioner may approve the nerger if:

(1) each resulting state trust conpany will be solvent and have

adequate capitalization for its business and | ocation;

(2) each resulting state trust conpany has in all respects

conplied with the statutes and regulations relative to the organi zation of a

state trust conpany;

(3) all fiduciary obligations and liabilities of each state trust
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conpany that is a party to the merger have been properly di scharged or

otherwise lawfully assunmed or retained by a state trust conpany or other

fiduciary;

(4) each surviving, new, or acquiring person that is not

authorized to engage in the trust business will not engage in the trust

busi ness and has in all respects conplied with the laws of this state; and

(5) all conditions inposed by the Commi ssi oner have been

satisfied or otherw se resol ved.

SECTI ON 52. Approval of Commi ssi oner

(a) |If the Commi ssi oner approves the nerger and finds that all required

filing fees and investigative costs have been paid, the Conm ssioner shall

(1) endorse the face of the original and each copy with the date

of approval and the word "Approved"

(2) file the original in the Departnent's records; and

(3) deliver a certified copy of the articles of nerger to each

surviving, new, or acquiring entity.

(b) A nerger is effective on the date of approval, unless the nerger

agreenent provides and the Comni ssioner consents to a different effective

dat e.

SECTION 53. Rights of Dissenters to Mergers.

A sharehol der nay di ssent fromthe nerger to the extent and by foll ow ng

the procedure provi ded by the Arkansas Busi ness Corporation Act or regul ations

adopted under this Act.

SECTI ON 54. Authority to Purchase assets of Another Trust Institution

(a) Subject to the provisions of this Section 54, a state trust conpany

may purchase assets of another state trust conmpany or trust-rel ated assets of

anot her trust institution, including the right to control accounts established

with the trust institution. Except as otherw se expressly provided by this

Act or any other applicable statutes, the purchase of all or part of the

assets of the trust institution does not make the purchasing state trust

conpany responsible for any liability or obligation of the selling trust

institution that is not expressly assuned by the purchasing state trust

conpany. Except as otherwi se provided by this Act, this act does not govern or
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prohi bit the purchase by a trust institution of all or part of the assets of a

corporation or other entity that is not a trust institution

(b) An application in the formrequired by the Conmm ssi oner nust be

filed with the Commi ssioner for any acquisition of all or substantially all of

(i) the assets of a state trust conpany or (ii) the trust assets of another

trust institution by a state trust conpany. The Commi ssi oner shal

i nvestigate the condition of the purchaser and seller and may require the

subni ssi on of additional information as considered necessary to nake an

i nformed deci sion. The Conmm ssi oner shall approve the purchase if:

(1) the acquiring state trust conpany will be solvent, not in a

hazardous condition and have sufficient capitalization for its business and

| ocati on;

(2) the acquiring state trust conpany has conplied with al

applicable statutes and regul ations including without limtation any

applicable requirenents of Sections 78 and 79 of this Act;

(3) all fiduciary obligations and liabilities of the parties have

been properly discharged or otherw se assuned by the acquiring state trust

conpany;
(4) all conditions inposed by the Commi ssi oner have been

satisfied or otherw se resol ved; and

(5) all fees and costs have been pai d.

(c) A purchase requiring an application pursuant to section 54(b) is

effective on the date of approval, unless the purchase agreement provides for,

and the Conmm ssi oner consents to, a different effective date.

(d) The acquiring state trust conpany shall succeed by operation of

law to all of the rights, privileges and obligations of the selling trust

i nstitution under each account included in the assets acquired.

SECTI ON 55. Sale of Assets.

(a) The board of a state trust conpany, with the Conm ssioner's

approval, may cause a state trust conpany to sell all or substantially all of

its assets, including the right to control accounts established with the trust

conpany, W thout sharehol der approval if the Conm ssioner finds:

(1) the interests of the state trust conpany's clients,

depositors, and creditors are jeopardi zed because of insolvency or inm nent

i nsol vency of the state trust conpany; and
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(2) the sale is in the best interest of the state trust conpany's

clients and creditors; and

(3) the Federal Deposit Insurance Corporation or its successor

approves the transaction unless the deposits of the state trust conpany are

not insured.

(b) A sale under this section nmust include an assunption and proni se by

the buyer to pay or otherw se discharge:

(1) all of the state trust conpanies liabilities to clients and

deposi tors;

(2) all of the state trust conpany's liabilities for salaries of

the state trust conpany's enpl oyees incurred before the date of the sale;

(3) obligations incurred by the Commi ssi oner arising out of the

supervision or sale of the state trust conpany; and

(4) fees and assessnments due the Departnent.

(c) This section does not linmt the incidental power of a state trust

conpany to buy and sell assets in the ordinary course of business.

(d) This section does not affect the Conm ssioner's right to take

action under any other law. The sale by a trust conpany of all or

substantially all of its assets with sharehol der approval is deened a

vol untary dissolution and |iquidation and shall be governed by A C A 823-49-
119.

SECTI ON 56. Required Vote of Sharehol ders.

A state trust conpany may go into voluntary |iquidation and be cl osed,

and may surrender its charter and franchise as a corporation of this state hy

the affirmative votes of its shareholders owning a majority of its voting

st ock.

SECTI ON 57. Corporate Procedure.

Shar ehol der action to liquidate a state trust conpany shall be taken at

a neeting of the shareholders duly called by resolution of the board of

directors, witten notice of which, stating the purpose of the neeting, shal

be mailed to each shareholder, or in case of a shareholder's death, to such

sharehol der's | egal representative, addressed to the shareholder's |ast known

resi dence not less than ten (10) days prior to the date of such neeting. |If

st ockhol ders shall, by the required vote, elect to liquidate a trust conpany,
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a certified copy of all proceedings of the neeting at which such action shal

have been taken, attested by an officer of the trust conpany, shall be

transnmitted to the Comni ssi oner for approval

SECTI ON 58. Authority to Liquidate; Publication

If the Comni ssioner shall approve the |iquidation, the Com ssioner

shall issue to the state trust conpany under the Conmm ssioner's seal, a permt

for such purpose. No such pernmit shall be issued by the Commi ssi oner unti

the Conmi ssioner shall be satisfied that provision has been nade by the state

trust conpany to satisfy and pay off all creditors. |If not so satisfied, the

Commi ssi oner shall refuse to issue a permt, and shall be authorized to take

possessi on of the state trust conpany and its assets and busi ness, and hol d

the sane and liquidate the state trust conpany in the manner provided in this

Act. \Wen the Commi ssi oner shall approve the voluntary |iquidation of a state

trust conpany, the directors of said state trust conpany shall cause to be

published in a newspaper with a substantially statew de circul ati on published

in the city of Little Rock, Arkansas, a notice that the state trust conpany is

closing down its affairs and going into liquidation, and notify its creditors

to present their claims for paynent. Such notice shall be published once a

week for four consecutive weeks.

SECTI ON 59. Exam nation and Reports.

When any state trust conpany shall be in process of voluntary

liquidation, it shall be subject to exam nation by the Conmi ssioner, and shal

furni sh such reports fromtinme to time as may be called for by the

Commi ssi oner.

SECTI ON 60. Uncl ai med Property.

Al'l unclained property remaining in the hands of a liquidated state

trust conpany shall be subject to the provisions of the Uniform Di sposition of

Uncl ai med Property Act, A.C. A 018-28-201 et seq.

SECTI ON 61. Sal e or Transfer of Property.

Upon the approval of the Conm ssioner, any state trust conpany nay sel

and transfer to any other trust institution, whether state or federally

chartered, all of its assets of every kind upon such terms as may be agreed
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upon and approved by the Conmmi ssioner and by a majority vote of its board of

directors. A certified copy of the nmnutes of any neeting at which such

action is taken, attested by an officer of the trust conmpany, together with a

copy of the contract of sale and transfer, shall be filed with the

Commi ssi oner. \Wenever voluntary |iquidation shall be approved by the

Commi ssi oner or the sale and transfer of the assets of any state trust conpany

shall be approved by the Commi ssioner, the charter of such state trust conpany

shall be cancel ed, subject, however, to its continued exi stence, as provided

by this Act and the general law relative to corporations.

SECTI ON 62. When Conmi ssi oner May Take Char ge.

The Conmi ssioner may forthwith take possessi on of the business and

property of any state trust conpany to which this Act is applicabl e whenever

it shall appear that such state trust conpany:

(1) Has violated its charter or any | aws applicabl e thereto;

(2) |Is conducting its business in an unauthorized or unsafe

manner ;

(3) Is in an unsafe or unsound condition to transact its

busi ness;

(4) Has an inpairment of its capital

(5) Is in a hazardous condition;

(6) Has becone ot herw se insol vent;

(7) Has neglected or refused to conply with the ternms of a duly

i ssued | awful order of the Conm ssioner

(8) Has refused, upon proper denmand, to subnmit its records,

affairs, and concerns for inspection and exam nation of a duly appointed or

aut hori zed exani ner of the Conm ssioner

(9) |Is enploying officers who have refused to be exani ned upon

oath regarding its affairs; or

(10) Has made a voluntary assignnment of its assets to trustees.

SECTION 63. Directors May Act.

Any state trust conpany may place its assets and busi ness under the

control of the Comm ssioner for liquidation by a resolution of a majority of

its directors or nenbers upon notice to the Conm ssioner, and, upon taking

possessi on of the state trust conpany, the Comn ssioner, or duly appointed
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agent, shall retain possession thereof until such state trust conpany shall be

aut hori zed by the Conmi ssioner to resune business or until the affairs of said

state trust conpany shall he fully liquidated as herein provided. No state

trust conpany shall nmake any general assignnent for the benefit of its

creditors except by surrendering possession of its assets to the Commi ssi oner

as herein provided. Whenever any state trust conpany for any reason shal

suspend operations for any length of tine, the state trust conpany shall,

i medi ately upon such suspensi on of operations, be deenmed in the possessi on of

t he Conmi ssi oner and subject to liquidation hereunder

SECTI ON 64. Application of Arkansas Banki ng Code.

When the Commi ssioner, or duly appointed agent, shall take possessi on of

any state trust conpany under Sections 62 or 63 hereof, the Conmi ssioner or

agent shall proceed with the dissolution and |iquidation of the state trust

conpany under the procedures established for the dissolution and |iquidation

of state banks under the Arkansas Banki ng Code.

SECTI ON 65. Conpani es Authorized to Act as a Fiduciary.

(a) No conmpany shall act as a fiduciary in this state except:

(1) A state trust conpany;
(2) A state bank;

(3) An association organi zed under the laws of this state and

authorized to act as a fiduciary pursuant to A C. A 823-37-101 et seq.

(4) A national bank having its principal office in this state and

aut horized by the Conptroller of the Currency to act as a fiduciary pursuant

to 12 U.S. C. 92a.

(5) A federally chartered savings association having its

principal office in this state and authorized by its federal chartering

authority to act as a fiduciary.

(6) A subsidiary trust conpany authorized to act as a fiduciary

under A C A 823-47-801 et seq.

(7) An out-of-state bank with a branch in this state established

or nmintai ned pursuant to The Arkansas Interstate Banking and Branchi ng Act

(A .C.A 0623-48-901 et seq.) or a trust office licensed by the Conmi ssi oner

pursuant to this Act.

(8 An out-of-state trust conpany with a trust office |icensed by
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t he Conmi ssi oner pursuant to this Act.

(b) No conpany shall engage in an unauthorized trust activity.

SECTI ON 66. Activities Not Requiring a Charter, Etc.

Not wi t hst andi ng any ot her provision of this Act, a conpany does not

engage in the trust business or in any other business in a manner requiring a

charter or license under this Act or in an unauthorized trust activity bhy:

(a) acting in a manner authorized by law and in the scope of authority

as an agent of a trust institution with respect to an activity which is not an

unaut hori zed trust activity;

(b) rendering a service custonmarily performed as an attorney or |aw

firmin a manner approved and authorized by the Supreme Court or the | aws of

this state;

(c) acting as trustee under a deed of trust delivered only as security

for the paynment of money or for the performance of another act;

(d) receiving and distributing rents and proceeds of sale as a |licensed

real estate broker on behalf of a principal in a manner authorized by the Rea

Estate License Law, A.C.A 17-42-101 et seq.

(e) engaging in a securities transaction or providing an investnent

advi sory service as a |licensed and regi stered broker-deal er, investnent

advi sor or registered representative thereof, provided the activity is

regul ated by the Arkansas Securities Department or the Securities and Exchange

Commi ssi on;

(f) engaging in the sale and administration of an insurance product by

an i nsurance conpany or agent licensed by the Arkansas | nsurance Department to

the extent that the activity is regulated by the Arkansas | nsurance

Depart nent ;

(g) engaging in the lawful sale of prepaid funeral benefits under a

permt issued by Arkansas |nsurance Departnent under Arkansas Prepai d Funera

Benefits Law, A C A 623-40-101 et seq. or engaging in the |l awful business of

mai nt ai ni ng a perpetual care cenetery trust pursuant to A C A 0620-17-904 or a

per manent mai nt enance fund for perpetually mintai ned ceneteries under A.C. A
620-17- 1001 et seq.;

(h) acting as trustee under a voting trust as provided by A C A 84-26-
706 or A.C. A 6 4-27-730;

(i) engaging in other activities expressly excluded fromthe
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application of this Act by regul ations issued by the Conm ssi oner

(j) rendering services customarily perfornmed by a public accountant or

a certified public accountant in a manner authorized by the Arkansas State

Board of Public Accountancy; or

(k) provided the conmpany is a trust institution and is not barred by

order of the Conmi ssioner fromengaging in a trust business in this state

pursuant to Section 82(b) hereof, (1) nmarketing or soliciting in this state

through the nails, tel ephone, any el ectronic neans or in person with respect

to acting or proposing to act as a fiduciary outside of this state, (2)

delivering noney or other intangible assets and receiving the same froma

client or other person in this state; or (3) accepting or executing outside of

this state a trust of any client or otherwise acting as a fiduciary outside of

this state for any client.

SECTION 67. Trust Business of State Trust Institution

(a) A state trust institution nmay act as a fiduciary or otherw se

engage in a trust business in this or any other state or foreign country,

subject to conmplying with applicable | aws of such state or foreign country, at

an office established and naintai ned pursuant to this Act, at a branch or at

any other authorized location other than an office or branch

(b) In addition, a state trust institution may conduct any activities

at any office outside this state that are pernmissible for a trust institution

chartered by the host state where the office is |ocated, except to the extent

such activities are expressly prohibited by the laws of this state or by any

regul ati on or order of the Conmi ssioner applicable to the state trust

i nstitution; provided, however, that the Comr ssioner may wai ve any such

prohibition if he or she deternmi nes, by order or regulation, that the

i nvol venent of out-of-state offices of state trust institutions in particul ar

activities would not threaten the safety or soundness of such state trust

institutions.

SECTI ON 68. Trust Business of Qut-O-State Trust Institution

An out-of-state trust institution which establishes or maintains one or

nmore offices in this state under this Act may conduct any activity at each

such office which would be authorized under the |laws of this state for a state

trust institution to conduct at such an office.
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SECTI ON 69. Name of Trust Institution

A state trust conpany or out-of-state trust institution nmay regi ster any

name with the Commi ssioner in connection with establishing a principal office

or trust office in this state pursuant to this Act, except that the

Commi ssi oner may deternine that a name proposed to be registered is

potentially misleading to the public and require the registrant to select a

nanme which is not potentially m sleading.

SECTI ON 70. Trust Busi ness.

A state trust conpany or a state bank may:

(a) performany act as a fiduciary;

(b) engage in any trust business;

(c) exercise any incidental power that is reasonably necessary to

enable it to fully exercise, according to commonly accepted fiduciary custons

and usages, a power conferred in this Act; and

(d) if a state trust conpany, exercise any other power authorized by

Section 4 of this Act.

SECTI ON 71. Branches and Offices of State Trust Institutions.

(a) A state trust institution may act as a fiduciary and engage in a

trust business at each trust office as permtted by this Act and at a branch

(b) Notwithstanding the foregoi ng subsection (a), a state bank or a

state trust conpany nmay not engage at an out-of-state office in any trust

busi ness not permitted to be conducted at such an office by the laws of the

host state applicable to trust institutions chartered by the host state.

SECTION 72. State Trust Conpany Principal Ofice.

(a) Each state trust conpany nust have and continuously nmaintain a

principal office in this state.

(b) Each executive officer at the principal office is an agent of the

state trust conpany for service of process.

(c) A state trust conpany may change its principal office to any

Il ocation within this state by filing a witten notice with the Conm ssi oner

setting forth the nane of the state trust conpany, the street address of its

princi pal office before the change, the street address to which the principa
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office is to be changed, and a copy of the resolution adopted by the board

aut hori zi ng the change.

(d) The change of principal office shall take effect thirty (30) days

after the date the Conmmi ssioner receives the notice pursuant to paragraph (c)

above, unl ess the Conmi ssioner establishes another date or unless prior to

such day the Conmi ssioner notifies the state trust conpany that it nust

establish to the satisfaction of the Comm ssioner that the relocation is

consistent with the original determnati on nade under Section 6(b) of this Act

for the establishment of a state trust conpany at that |location, in which

event the change of principal office shall take effect when approved by the

Commi ssi oner.

SECTION 73. Trust Ofice.

(a) A state trust institution may establish or acquire and nmaintain

trust offices anywhere in this state. A state trust institution desiring to

establish or acquire and maintain such an office shall file a witten notice

with the Comni ssioner setting forth the nane of the state trust institution,

the |l ocation of the proposed additional trust office and a general description

of the surroundi ng area, whether the |location will be owned or |eased, furnish

a copy of the resolution adopted by the board authorizing the additional trust

of fice, general description of the activities to be conducted, an estinate of

the cost of the trust office and pay the filing fee, if any, prescribed by the

Commi ssi oner.

(b) The notificant may comrence busi ness at the additional trust office

thirty (30) days after the date the Comni ssioner receives the notice, unless

t he Conmi ssi oner specifies another date.

(c) The thirty (30) day period of review may be extended by the

Commi ssioner on a determ nation that the witten notice raises issues that

require additional information or additional time for analysis. |If the period

of reviewis extended, the state trust institution nay establish the

additional office only on prior witten approval by the Comn ssioner

(d) The Conmi ssioner may deny approval of the additional office if the

Commi ssioner finds that the notificant |acks sufficient financial resources to

undertake the proposed expansi on w thout adversely affecting its safety or

soundness or that the proposed office would be contrary to the public

i nterest.
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SECTION 74. CQut-of-State O fices.

(a) A state bank, a state trust conmpany or a savi ngs associ ation

chartered under the laws of this state may establish and nmaintain a new trust

office or acquire and naintain an office in a state other than this state.

Such a trust institution desiring to establish or acquire and maintain an

office in another state under this section shall file a notice on a form

prescri bed by the Comn ssioner, which shall set forth the name of the trust

institution, the location of the proposed office and a general description of

the surroundi ng area, whether the location will be owned or |eased, and

whet her the laws of the jurisdiction where the office will be | ocated pernit

the office to be maintained by the trust institution, furnish a copy of the

resol uti on adopted by the board authorizing the out-of-state office, and pay

the filing fee, if any, prescribed by the Comni ssioner

(b) The notificant may comrence busi ness at the additional office

thirty (30) days after the date the Comni ssioner receives the notice, unless

t he Conmi ssi oner specifies another date.

(c) The thirty (30) day period of review nmay be extended by the

Commi ssioner on a determ nation that the witten notice raises issues that

require additional information or additional time for analysis. |If the period

of reviewis extended, the trust institution nay establish the additional

office only on prior witten approval by the Conmm ssi oner

(d) The Conmi ssioner may deny approval of the additional office if the

Commi ssioner finds that the notificant |acks sufficient financial resources to

undertake the proposed expansi on wi thout adversely affecting its safety or

soundness or that the proposed office would be contrary to the public

interest. In acting on the notice, the Conm ssioner shall consider the views

of the appropriate bank supervi sory agenci es.

SECTI ON 75. Trust Business at a Branch or Trust O fice.

An out-of-state trust institution may act as a fiduciary in this state

or engage in a trust business at an office in this state only if it maintains

(i) atrust office in this state as permtted by this act or (ii) a branch in

this state.

SECTI ON 76. Establishing an Interstate Trust Ofice.
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(a) An out-of-state trust institution that does not operate a trust

office in this state and that neets the requirenents of this act nmay establish

and maintain a new trust office in this state.

(b) An out-of-state trust institution may not establish a new trust

office in this state unless a simlar institution chartered under the | aws of

this state to act as a fiduciary, is permtted to establish a new trust office

that may engage in activities substantially simlar to those pernmitted to

trust offices of out-of-state trust institutions under Section 75 of this act,

in the state where such out-of-state trust institution has its principa

of fice.

SECTION 77. Acquiring an Interstate Trust Ofice.

(a) An out-of-state trust institution that does not operate a trust

office in this state and that neets the requirenents of this act may acquire

and maintain a trust office in this state.

(b) No out-of-state trust institution may maintain a trust office in

this state unless a simlar institution chartered under the laws of this state

to act as a fiduciary is permitted to acquire and naintain a trust office

through an acquisition of a trust office in the state where such out of state

trust institution has its principal office and may engage in activities

substantially simlar to those permitted to trust offices of out-of-state

trust institutions under Section 75 of this act, in the state where such out-

of -state trust institution has its principal office.

SECTI ON 78. Requirenent of Notice.

An out-of-state trust institution desiring to establish and naintain a

new trust office or acquire and naintain a trust office in this state pursuant

to this act shall provide, or cause its home state regulator to provide,

written notice of the proposed transaction to the Conm ssioner on or after the

date on which the out-of-state trust institution applies to the hone state

regul ator for approval to establish and naintain or acquire the trust office.

The filing of such notice shall be preceded or acconpani ed by a copy of the

resol uti on adopted by the board authorizing the additional office and the

filing fee, if any, prescribed by the Comi ssi oner

SECTION 79. Conditions for Approval
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(a) No trust office of an out-of-state trust institution may be

acquired or established in this state under this act unl ess:

(1) The out-of-state trust institution shall have confirned in

writing to the Conmi ssioner that for as long as it maintains a trust office in

this state, it will conply with all applicable laws of this state.

(2) The notificant shall have provided satisfactory evidence to

the Conmi ssioner of conpliance with (i) any applicable requirenents of A C A

64-27- 1501 et seq. and (ii) the applicable requirenments of its hone state

regul ator for acquiring or establishing and maintai ning such office.

(3) The Conmissioner, acting within sixty (60) days after

receiving notice under Section 78, shall have certified to the hone state

regul ator that the requirenents of this act have been nmet and the notice has

been approved or, if applicable, that any conditions inposed by the

Commi ssi oner pursuant to paragraph (b) bel ow have been sati sfi ed.

(b) The out-of-state trust institution nay conmence busi ness at the

trust office sixty (60) days after the date the Conmi ssioner receives the

noti ce unl ess the Comni ssi oner specifies another date, provided, with respect

to an out-of-state trust institution that is not a depository institution and

for which the Conm ssioner shall have conditioned such approval on the

satisfaction by the notificant of any requirenent applicable to a state trust

conmpany pursuant to Section 6(b) or Section 10 of this Act, such institution

shall have satisfied such conditions and provided to the Conm ssi oner

sati sfactory evi dence thereof.

(c) The sixty (60) day period of review may be extended by the

Commi ssioner on a determ nation that the witten notice raises issues that

require additional information or additional time for analysis. |If the period

of reviewis extended, the out-of-state trust institution my establish the

office only on prior witten approval by the Conm ssi oner

(d) The Commi ssi oner nmay deny approval of the office if the Commi ssi oner

finds that the notificant |acks sufficient financial resources to undertake

the proposed expansi on without adversely affecting its safety or soundness or

that the proposed office is contrary to the public interest. In acting on the

notice, the Commi ssi oner shall consider the views of the appropriate bank

supervi sory agenci es.

SECTI ON 80. Additional Trust O fices.
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An out-of-state trust institution that maintains a trust office in this

state under this act may establish or acquire additional trust offices or

representative trust offices in this state to the sane extent that a state

trust institution nmay establish or acquire additional offices in this state

pursuant to the procedures for establishing or acquiring such offices set

forth in Section 73.

SECTI ON 81. Exam nations; Periodic Reports; Cooperative Agreenents;

Assessnment of Fees.

(a) To the extent consistent with subsection (c) of this section, the

Commi ssi oner may nmeke such exani nati ons of any office established and

mai ntained in this state pursuant to this act by an out-of-state trust

institution as the Conm ssioner nmay deem necessary to deterni ne whether the

office is being operated in conpliance with the laws of this state and in

accordance with safe and sound banking practices. The provisions of the

Arkansas Banki ng Code shall apply to such exani nati ons.

(b) The Conmi ssioner may require periodic reports regardi ng any out - of -

state trust institution that has established and maintained an office in this

state pursuant to this act. The required reports shall be provided by such

trust institution or by the honme state regulator. Any reporting requirenents

prescri bed by the Comn ssi oner under this subsection (b) shall be (i)

consistent with the reporting requirenents applicable to state trust conpani es

and (ii) appropriate for the purpose of enabling the Conmm ssioner to carry out

his or her responsibilities under this act.

(c) The Conmissioner may enter into cooperative, coordinating and

i nformati on-sharing agreenents with any other bank supervisory agencies or any

organi zation affiliated with or representing one or nmore bank supervisory

agencies with respect to the periodic exam nation or other supervision of any

office in this state of an out-of-state trust institution, or any office of a

state trust institution in any host state, and the Conm ssi oner nay accept

such a party's report of exami nation and report of investigation in |lieu of

conducting his or her own exam nation or investigation.

(d) The Conmissioner may enter into contracts with any bank supervisory

agency that has concurrent jurisdiction over a state trust institution or an

out-of-state trust institution maintaining an office in this state to engage

the services of such agency's exanminers at a reasonable rate of conpensation
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or to provide the services of the Conm ssioner's examners to such agency at a

reasonabl e rate of conpensation. Any such contract shall be deenmed a sole

source contract under A C A 819-11-232.

(e) The Conmissioner may enter into joint exani nations or joint

enforcenent actions with other bank supervisory agenci es havi ng concurrent

jurisdiction over any office established and maintained in this state by an

out-of-state trust institution or any office established and mai ntai ned by a

state trust institution in any host state; provided, that the Conm ssi oner my

at any tinme take such actions independently if the Conm ssi oner deenms such

actions to be necessary or appropriate to carry out his or her

responsi bilities under this act or to ensure conpliance with the laws of this

state; but provided further, that, in the case of an out-of-state trust

i nstitution, the Conm ssioner shall recognize the exclusive authority of the

home state regul ator over corporate governance matters and the primry

responsi bility of the home state regulator with respect to safety and

soundness matters.

(f) Each out-of-state trust institution that maintains one or nore

offices in this state nay be assessed and, if assessed, shall pay supervisory

and exani nation fees in accordance with the laws of this state and regul ati ons

of the Conm ssioner. Such fees nmay be shared with other bank supervisory

agenci es or any organization affiliated with or representing one or nore bank

supervi sory agencies in accordance with agreenents between such parties and

t he Conmi ssi oner.

SECTI ON 82. Enf or cenent .
Consi stent with the Arkansas Administrative Procedure Act, A.C. A 025-

15-201 et seq., after notice and opportunity for hearing,

(a) The Conm ssioner may determ ne

(1) that an office maintained by an out-of-state trust

institution in this state is being operated in violation of any provision of

the laws of this state or in an unsafe and unsound manner; or

(2) that a conpany is engaged in an unauthorized trust activity.

In either event, the Conm ssioner shall have the authority to take all such

enforcenent actions as he or she woul d be enpowered to take if the office or

the conpany were a state trust conpany, including but not Iinmted to issuing

an order tenporarily or permanently prohibiting the conmpany fromengaging in a
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trust business in this state;

(b) In cases involving extraordinary circumstances requiring i nmedi ate

action, the Comni ssioner may take any action permitted by Section 82

(a) without notice or opportunity for hearing, but shall pronptly afford a

subsequent heari ng upon an application to rescind the action taken. The

Commi ssi oner shall pronptly give notice to the hone state regul ator of each

enforcenent action taken against an out-of-state trust institution and, to the

extent practicable, shall consult and cooperate with the honme state regul ator

in pursuing and resol ving said enforcenent action

SECTI ON 83. Notice of Subsequent Merger, Cosing, Etc.

Each out-of-state trust institution that maintains an office in this

state pursuant to this act, or the hone state regulator of such trust

institution, shall give at least thirty (30) days prior witten notice (or, in

the case of an energency transaction, such shorter notice as i s consi stent

with applicable state or federal |law) to the Commi ssioner of (i) any nerger,

consolidation, or other transaction that would cause a change of control with

respect to such out-of-state trust institution or any bank hol di ng conpany

that controls such trust institution, with the result that an application

woul d be required to be filed pursuant to the federal Change in Bank Contro

Act of 1978, as anmended, 12 U.S. C. 81817(j), or the federal Bank Hol di ng

Conpany Act of 1956, as anmended, 12 U.S.C. 81841 et seq., Or any successor

statutes thereto, (ii) any transfer of all or substantially all of the trust

accounts or trust assets of the out-of-state trust institution to another

person or (iii) the closing or disposition of any office in this state.

SECTI ON 84. Conmi ssi oner Shall Supervise and Exani ne Authorized Trust

I nstitutions.

Every authorized trust institution shall be under the supervision of the

Commi ssi oner. The Commi ssi oner shall execute and enforce through the

Depart nent and such other agents as are now or may hereafter be created or

appointed, all laws which are now or may hereafter be enacted relating to

authorized trust institutions. For the nore conplete and thorough enforcenent

of the provisions of this Act, the Comni ssioner is hereby enpowered to

promul gate such regul ati ons not inconsistent with the provisions of the Act,

as nmay, in hi s opinion, be necessary to carry out the provisions of the | aws
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relating to authorized trust institutions and as may be further necessary to

i nsure safe and conservative nmanagenent of an authorized trust institution

under his supervision taking into consideration the appropriate interest of

the creditors, stockholders, and the public in their relations with such

authorized trust institutions. All authorized trust institutions doing

busi ness under the provisions of this Act shall conduct their business in a

manner consistent with all laws relating to authorized trust institutions, and

all regulations and instructions that may be pronul gated or issued by the

Commi ssi oner.

SECTI ON 85. Exam nati ons; Assessnents.

(a) The Commi ssi oner nmay exam ne each state trust conpany every twenty-

four (24) nonths or nore often as he determnes is necessary to safeguard the

interests of the public and the safety and soundness of the institution

(b) Each state chartered trust conpany shall pay to the Departnent

within ten (10) days after notice fromthe Commi ssioner in January and July of

each year an assessnent fee to defray the costs of exam nation and the costs

of operations of the Department which will be charged in accordance with an

assessment fee schedul e approved by the Commi ssi oner

(c) The Commi ssioner may accept exam nations of a state trust conpany by

a federal or other governnmental agency in lieu of an exam nation under this

section or may conduct exaninations off a state trust conpany jointly or

concurrently with a federal or other governnental agency.

SECTI ON 86. Statenents of Condition and | ncone.

Each state trust conpany shall periodically file with the Comm ssioner a

copy of its statenment of condition and i ncone. The Conm ssi oner shall have the

power to call for these reports whenever deened necessary, in order to obtain

a full and conpl ete know edge of the condition of the trust conpany.

SECTI ON 87. Confidential Records.

(a) The following records of the Departnment shall be confidential and

shall not be exhibited or revealed to the public except as stated in this

section or in accordance with Departnent regul ations:

(1) Al examination reports filed with the Departnent;

(2) Al records disclosing information obtained from
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exani nati ons;

(3) Investigations and reports revealing facts concerning a state

trust conpany or the custonmers of such organi zation; and

(4) Al personal financial statenments subnitted to the Departnent

for any purpose.

(b) Notwi thstandi ng any provision of this section to the contrary,

records deened confidential in accordance with this section may, in the

Commi ssioner's discretion, be disclosed as foll ows:

(1) Under a validly issued subpoena and, in the interest of

justice, the Conm ssioner may waive the privilege created herein and produce

exani nation reports and other related docunments under the provisions of a

protective order entered by a court or administrative tribunal of conpetent

jurisdiction where such order is designed to protect the confidential nature

of the information so disclosed from public dissenination

(2) Oficial orders of the Departnent may be disclosed within the

di scretion of the Conmi ssioner if the Commi ssioner makes a determ nation that

such a disclosure would not give advantage to a conpetitor or adversely affect

the safety and soundness of the state trust conpany; and

(3) To federal financial institutions regulatory agencies and

financial institutions regulatory agencies of other states.

(c) The Conmi ssioner shall have the power to pronul gate regul ati ons

with regard to disclosure of confidential infornmation.

SECTION 88. Adninistrative Orders; Penalties for Violation

(a) In addition to any other powers conferred by this Act, the

Commi ssi oner shall have the power to:

(1) Order any authorized trust institution, or subsidiary

thereof, or any director, officer, or enployee to cease and desi st violating

any provision of this Act or any |lawful regulation issued thereunder

(2) Order any authorized trust institution, or subsidiary

thereof, or any director, officer, or enployee to cease and desist froma

course of conduct that is unsafe or unsound and which is likely to cause

i nsol vency or dissipation of assets or is likely to jeopardi ze or otherw se

seriously prejudice the interests of the public in their relationship with the

aut hori zed trust institution.

(3) Order any conpany to cease engaging in an unauthorized trust
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activity.

(4) Enter any order pursuant to Section 82 of this Act.

(b) The Conmi ssioner may i npose a civil nmoney penalty of not nore than

one thousand dollars ($1,000.00) for each violation by any authorized trust

institution, or subsidiary thereof, or any director, officer, or enployee of

an order issued under subdivision (1) of subsection (a) of this section.

Provi ded further, the Commi ssioner may i npose a civil noney penalty of not

nore than five hundred dollars ($500.00) per day for each day that an

authorized trust institution, or subsidiary thereof, or any director, officer

or enpl oyee violates a cease and desi st order issued under subdivision (a)(2)

or (a)(3) of this section.

SECTI ON 89. Notice and Opportunity for Hearing.
Consistent with the Arkansas Admi nistrative Procedure Act, A.C. A ©& 25-

15-201 et seq., notice and opportunity for hearing shall be provi ded before

any of the foregoing actions shall be undertaken by the Comni ssioner

Provi ded, however, in cases involving extraordinary circunstances requiring

i medi ate action, the Comn ssioner may take such action, but shall pronmptly

afford a subsequent hearing upon application to rescind the action taken.

SECTI ON 90. Subpoena Power and Exam nati on Under Oath.

The Conmi ssioner shall have the power to subpoena witnesses, conpel

their attendance, require the production of evidence, adninister oaths, and

exani ne any person under oath in connection with any subject related to a duty

i mposed or a power vested in the Commi ssi oner

SECTI ON 91. Renmpval of Directors, Oficers and Enpl oyees.

Consi stent with Section 89 hereof, the Commi ssioner shall have the

right, and is hereby enmpowered, to require the i mediate renoval from office

of any officer, director, or enployee of any authorized trust institution, who

shall be found to be dishonest, inconpetent, or reckless in the nmanagenent of

the affairs of the authorized trust institution, or who persistently violates

the laws of this State or the lawful orders, instructions, and regul ati ons

i ssued by the Commi ssi oner.

SECTI ON 92. Del egati on and Fi duciary Responsibility.
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(a) Any person acting as a trustee or as any other fiduciary under the

laws of this state nay del egate any investnent, managenent or adm nistrative

function if such person exercises reasonable care, judgnment and caution in:

(1) selecting the del egate, taking into account the del egate's

fi nanci al standing and reputation;

(2) establishing the scope and other ternms of any del egation; and

(3) reviewing periodically the delegate's actions in order to

nmoni tor overall performance and conpliance with the scope and other terns of

t he del egati on.

(b) Notwi thstandi ng any del egation permitted by subsection (a) of this

section, any person acting as a trustee, except as provided in Section 108, or

in any other fiduciary capacity under the laws of this state shall retain

responsi bility for the due performance of any del egated fiduciary function.

SECTI ON 93. Affiliates.

(a) Any person acting as a trustee or in any other fiduciary capacity

under Section 92 may hire and conpensate, as a delegate, an affiliate of such

person if:

(1) authorized by a trust or fiduciary instrunent;

(2) authorized by court order

(3) authorized in witing by each affected client; or

(4) the standards of Section 92 are satisfied.

(b) Fees paid to an affiliate shall be conpetitive with fees charged by

non-affiliates that provide substantially sinilar services.

SECTI ON 94. Fee Determ nati on.

The conpensation arrangenent between a client and any person acting as a

trustee or as any other fiduciary pursuant to this Act shall be at arms

| ength and any conpensati on pursuant to such arrangenent shall be a reasonabl e

anobunt with respect to the services rendered.

SECTI ON 95. Di scl osure of Potential Conflicts of Interest.

Any conpany, proposing to act as a trustee or in any other fiduciary

capacity pursuant to a witten agreenent to be entered into with a prospective

client after the effective date of this Act, which conpany has any potenti al

or actual conflict of interest which nmay reasonably be expected to have an
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i mpact on the i ndependence or judgnent of such trustee or fiduciary, shal

di scl ose appropriate informati on concerning the actual or potential conflict

of interest prior to entering into any witten or oral trust or fiduciary

agreenent with such client or prospective client.

SECTI ON 96. Interests in Trust Institutions prohibited.

(a) Neither the Conm ssioner nor any enployee or officer of the

Depart nent who participates in the exam nation of a trust institution, or who

may be called upon to make an official decision or determnation affecting the

operation of a trust institution, shall be an officer, director, attorney,

owner, or holder of stock in any state trust conpany, or any conpany which

owns or controls a state trust conpany, or receive, directly or indirectly,

any paynent or gratuity fromany such organi zations. A person subject to this

section may not borrow noney froma state trust conpany.

(b) A person subject to this section my:

(1) Be a depositor in any trust institution that the Departnent

regul ates; and

(2) Purchase trust or fiduciary services, other than credit

services, under rates and terms generally available to other custoners of the

trust institution.

SECTI ON 97. Designation of Trustee.

Any person residing in this state may designate any trust institution to

act as a fiduciary on behalf of such person.

SECTI ON 98. Choi ce of Law Governing Trusts.

Any trust institution that maintains a trust office in this state and

its affected clients nmay designate either (i) this state, (ii) a state where

affected clients reside or (iii) the state where such trust institution has

its principal office as the state whose | aws shall govern any witten

agreenent between such trust institution and its client or any instrunment

under which the trust institution acts for a client.

SECTI ON 99. Choice of Law Governing Fiduciary |nvestnents.

Any trust institution that maintains a trust office in this state and

its affected clients may designate either (i) this state, (ii) a state where
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affected clients reside or (iii) the state where such trust institution has

its principal office as the state whose | aws shall govern with respect to the

fiduciary investnent standards applicable to any witten agreenent between

such trust institution or its client and any other instrunment under which the

trust institution acts for a client.

SECTI ON 100. Prudent | nvestor Rule.

(a) Except as otherw se provided in subsection (b), a trustee who

i nvests and manages trust assets owes a duty to the beneficiaries of the trust

to conply with the prudent investor rule set forth in this act.

(b) The prudent investor rule, a default rule, may be expanded,

restricted, elinmnated, or otherwise altered by the provisions of a trust. A

trustee is not liable to a beneficiary to the extent that the trustee acted in

reasonabl e reliance on the provisions of the trust.

SECTION 101. Standard of Care; Portfolio Strategy; Ri sk and Return

Obj ecti ves.

(a) A trustee shall invest and nanage trust assets as a prudent

i nvestor woul d, by considering the purposes, terns, distribution requirenents,

and other circunstances of the trust. |In satisfying this standard, the

trustee shall exercise reasonable care, skill and caution

(b) A trusteeHs investnent and managenent deci sions respecting

i ndi vi dual assets nust be evaluated not in isolation but in the context of the

trust portfolio as a whole and as a part of an overall investnment strategy

having risk return objectives reasonably suited to the trust.

(c) Anmpng circunmstances that a trustee shall consider in investing and

managi ng trust assets are such of the following as are relevant to the trust

or its beneficiaries:

(1) general econom c conditions;

(2) the possible effect of inflation or deflation

(3) the expected tax consequences of investnent decisions or

strategi es;

(4) the role that each investnent or course of action plays

within the overall trust portfolio, which may include financial assets,

interests in closely held enterprises, tangi ble and intangi bl e persona

property, and real property;
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(5) the expected total return fromincone and the appreciation of

capi tal

(6) other resources of the beneficiaries;

(7) needs for liquidity, regularity of incone, and preservation

or appreciation of capital; and

(8) an assetHs special relationship or special value, if any, to

the purpose of the trust or to one or nore of the beneficiaries.

(d) A trustee shall make a reasonable effort to verify facts rel evant

to the investnment and managenent of trust assets.

(e) A trustee nay invest in any kind of property or type of investnent

consistent with the standards of this act.

(f) A trustee who has special skills or expertise, or is named trustee

in reliance upon the trusteeHs representation that the trustee has speci al

skills or expertise, has a duty to use those special skills or expertise.

SECTI ON 102. Di versification

A trustee shall diversify the investnments of the trust unless the

trustee reasonably deternines that, because of special circunstances, the

purposes of the trust are better served w thout diversifying.

SECTI ON 103. Duties at Inception of Trusteeship.

Wthin a reasonable tine after accepting a trusteeship or receiving

trust assets, a trustee shall review the trust assets and nake and i npl enent

deci si ons concerning the retention and di sposition of assets, in order to

bring the trust portfolio into conpliance with the purposes, terns,

distribution requirenents, and other circunstances of the trust, and with the

requi renents of this act.

SECTI ON 104. Loyalty.

A trustee shall invest and nanage the trust assets solely in the

interest of the beneficiaries. This duty is consistent with and shall not be

construed to abrogate the powers granted to banks and trust conpani es pursuant

to A C A 828-71-104.

SECTI ON 105. Inpartiality.

If a trust has two or nore beneficiaries, the trustee shall act
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impartially in investing and managi ng the trust assets, taking into account

any differing interests of the beneficiaries.

SECTI ON 106. I nvest nent Costs.

In investing and managi ng trust assets, a trustee nay only incur costs

that are appropriate and reasonable in relation to the assets, the purposes of

the trust, and the skills of the trustee.

SECTI ON 107. Revi ewi ng Conpli ance.

Conpliance with the prudent investor rule is determned in |light of the

facts and circunstances existing at the tine of a trusteeHs decision or

action and not by hindsight.

SECTI ON 108. (a) A trustee may del egate i nvestnent and nmanagenent

functions that a prudent trustee of conparable skills could properly del egate

under the circunstances. The trustee shall exercise reasonable care, skil

and caution in:

(1) selecting an agent;

(2) establishing the scope and terns of the del egation

consistent with the purposes and terns of the trust; and

(3) periodically reviewing the agentHs actions in order to

noni tor the agent Hs perfornmance and conpliance with the terns of the

del egati on.

(b) In performng a del egated function, an agent owes a duty to the

trust to exercise reasonable care to conply with the terns of the del egation

(c) A trustee who conplies with the requirenments of subsection (a) is

not liable to the beneficiaries or to the trust for the decisions or actions

of the agent to whomthe function was del egated.

(d) By accepting the delegation of a trust function fromthe trustee of

a trust that is subject to the law of this State, an agent subnits to the

jurisdiction of the courts of this State.

SECTI ON 109. Language | nvoki ng Standard of Act.

The following terms or conparable | anguage in the provisions of a trust,

unl ess otherwise linted or nodified, authorizes any investnent or strategy

permitted under this act: ¥investments permissible by law for investnment of
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trust funds,= ¥ egal investnments,= Yauthorized investnents,= Jusing the

judgnment and care under the circunstances then prevailing that persons of

prudence, discretion, and intelligence exercise in the nmanagenent of their own

affairs, not in regard to speculation but in regard to the permnent

di sposition of their funds, considering the probable incone as well as the

probabl e safety of their capital,> dprudent man rule,» ¥prudent trustee

rul e, = ¥prudent person rule, = and ¥prudent investor rule.=

SECTI ON 110. Application to Existing Trusts.

This act applies to trusts existing on and created after its effective

date. As applied to trusts existing on its effective date, this act governs

only decisions or actions occurring after that date.

SECTION 111. Uniformty of Application and Construction

This act shall be applied and construed to effectuate its genera

purpose to nake uniformthe law with respect to the subject of this act anong

the States enacting it.

SECTI ON 112. Arkansas Code Annotated 823-45-104 is anended to read as
fol | ows:

23-45-104. Unauthorized activity as a financial institution --
I ncorporation of industrial loan institutions prohibited -- |ndividuals and
partnerships not to transact general comercial banki ng business.
(a) Fromand after May 31, 1997,

(1) It shall be unlawful for any person, by whatever nane call ed,
to do business as a bank within this state or to maintain any office in this
state for the purpose of doing such business, except state banks, registered
out - of -state banks and national banks chartered to do business in this state.

(2) No certificate of incorporation for a new state bank in this
state shall be issued, and no new state bank shall be permitted to engage in
busi ness within Arkansas except by pernission of the Conm ssioner and upon
approval of an application for a new state bank charter by the Commi ssi oner
and the Banking Board. The issuance of such certificate shall be within the
sol e discretion of the Commi ssioner and the Banki ng Board, and the giving of
such perm ssion shall be within the sole discretion of the Conm ssioner

(3) \Whenever it shall appear to the Comm ssioner that any person
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i s conducting business as a state bank wi thout authority, the Comm ssioner may
deternmi ne that such person is fully subject to the Conm ssioner's supervisory
and regul atory powers, and to the provisions of the Arkansas Banki ng Code.

(4) No new industrial loan institution shall be incorporated in
this state after the effective date of the Arkansas Banki ng Code.

(5) No partnership or individual, or other unincorporated person
may |lawfully transact a general conmercial banking business in this state

after the effective date of the Arkansas Banki ng Code.

(b) Nothing in this section shall be construed to prohibit or interfere

with the operations of duly and lawfully organi zed savi ngs and | oan

associations or credit unions qualified to do business in this state.

SECTI ON 113. Arkansas Code Annotated 823-49-101 is anended to read as
fol | ows:

"23-49-101. Definitions.

As used in this act:

(1) Chancery Court neans the court that the Departnment has filed the
notice of possession with, under this act. The Chancery Court will make a
determination for sale of assets only and not a determinati on of whether or
not to take charge of an institution under the Comr ssioner's supervision

(2) Federal deposit insurance agency means an agency or instrumentality
of the United States that insures to any extent the deposits of a depository
institution, including the Federal Deposit |nsurance Corporation ("FDI C");

(3) Insolvent institution neans a—state banrk—or subsidiary trust
coppany an institution that:

(A) Is, in the opinion of the Conm ssioner, incapable of or
unlikely to neet the demands of creditors or depositors on a tinely basis;
(B) Has liabilities in excess of the total value of its assets as

deternm ned by the Conm ssioner; or
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(C) Has been advised by the FDIC of the FDIC s intention to
wi t hdraw deposit insurance coverage;

(4) Institution neans a state bank, state trust conpany or subsidiary

trust conpany.

SECTI ON 114. Arkansas Code Annotated 823-71-105 is anended to read as
fol | ows:
"28-71-105. Standard of judgnent and care - Prudent man rul e.
In acquiring, investing, reinvesting, exchanging, retaining, selling,

and managi ng property held in a fiduciary capacity, other than trusts subject

to the Prudent Investor Rule as set forth in A C. A 8 [Sections 100 through

111 of the Arkansas Trust Institution Act, the fiduciary shall exercise the

judgnment and care under the circunstances then prevailing which nmen of
prudence, discretion, and intelligence exercise in the nmanagenent of their own
affairs, not in regard to speculation, but in regard to the permanent

di sposition of their funds, considering the probable incone as well as the

probabl e safety of their capital."

SECTI ON 115. All provisions of this act of a general and permanent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmission shall incorporate the sanme in the Code.

SECTION 116. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 117. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

APPROVED: 3- 31- 97
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