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Jerlene and Elijah Gilmore, Claimants
V.

State of Arkansas, Respondent

- Continuation of COMPLAINT -

_[t]he University reserved the right to enter
instance that is relevant here, “when it appea
or endangered.” Arguably, the Respondent ¢

the st
TS tha
an an

:

P .

udent’s room in several instances. The
it al.n occupant may be physically harmed
d will undertake to protect studeénts on its

campus when it is apparent that an occupant is at risk of being physmally harmed or -

endangered. Sed Exhibit 1.

Respondent assumed a duty to employ reasor
as Michael Gilmore, safe from known and for
its establishment-and employment of campu
' criminal acts, amongst other thmgs on ASU7
the student’s housing when it perceives that {

It is Claimants’ contention that ASU at Jones
and adequate security for its students, especia
. activity could take place given the past incid

. negligent in failing to employ reasonable sec

from reasonably foreseeable criminal aGtIVIt‘

Gilmore suffered and died.

- The tragic loss of Michael Gilmore has cay
Gilmore, along with Michael’s siblings, EJALah

experience great pain and suffermg
.

1able(security measures to keep students, such
eseeable criminal activities of third parties by
s police officers who investigate and handle
s campus and by preserving the right to enter
he student is at risk of harm or danger.

borohad a duty to provide a safe environment
1y when it was foreseeable that such criminal
ences of violent crimes. ASU Jonesboro was
uritmieasures to protect Michael D. Gilmore
Y. A?i a result of the ASU’s failures, Michael

}
sed'L.is parents, J erlene Gilmore and Elijah

Dearcus; Angella and Kaneisha, to -
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ASU-Jonesboro Apartment Contract !
Statement of Terms and Condlitions of Dceupancy '
Narre: : I:dnnliﬂcatiun Number:
Assigoment: Room floam Type . '
Assignment Date: Canflrmation Déte:
I O sccopl O donat accept— L termt of this contract. !
Student Sigoature; } Date;
‘i
1. Binding Contract ' _ T
This Room and Board contract is bindlng when 1t Is signed by, you and T and

H

wl

V.

recetved In the office of Resldence Life by the confimation date hoted
above. This contract bs binding for the eatirs 2009 ~ 2010 academic year,
i you leave the Apartments withaut withdrawing from the universily or
having received a written relcase fromn this agreement from the Dirsctor of
Residence Life or designee, you will be responsible for all assoclated fees,
ncluding collection costs; court costs and attoriney fees. {f contract is not
cancefod by August {; 2009, tenant wil be responsibla for the cost of the
contract for the entice 2009 — 2070 academic year.
Cortract Cancellation
Stuckants who have contracted with Arkansas State Unlversity Rns!dnnce Llfe
prlor to May 1, 2009 have unté May 1, 2009 to cancel thelr contract In
wiiting to avold forfelture of the deposlt. Al other contract cancellations
rmust be postmarked no later than August 1, 2009 and will result In the
forfalture of the deposit. Students who wish to cancel thelr contracts after
August i rhust go through contract release, Sen section X0,
Dismissal Froro Rasldence Life
You may De dismissed from Residence e for r.on'smlti[ns wny of the
following acts: .

1. Vioiating pollcles contained In the contract, the ASU Code of Cunduct

and all Resldence Life publications)

2. Falling to fulfili obiigations of a disciplinary sanctiom

3, Yalling to pay room and board Fees) or

4, Faling to remaln as a full-time shudent of the university,

You may be removed from Resldence Life for cotmilting any of these

acts at Hhe dlscretion of the untversity. Shoukl you be remaved, you will be

responsible for vacating your room as directed by the unlversity and paying
off cherges and damages that may be assessed, Should you be removad as
a result of a disciplinaty sanction, you will losa your deposit, and you will be
responslble for full payment ofrent through the end of the contract petlod,
Room Assignment

The university- bas essigned you a room. You are oxpacted to occupy the
apartpnent and room ssigned. Fallure to occupy assigned room could result
In a raassignment, Occastonally the universily may require you to change
rooms. Such changes will be kept to a minlmum, but will be made at the
soln discretion of the unlversity, The university assigns apartments based
upon requests of current and prospective occupants. All ocoupants must
have at least 60 credit hours to ba consddered, Firat prority will go to current
residents of Colleglate Park. Second prierity will go. to currant residents of

Resldance Lifs, with the exception of frashmen or sophomores, based upon

the date of the complated application and deposit, Third-priority will ge to
Junloy, senfor, and graduate non-resident students, A polnt value witl be
assigned to all applicants. This value will determine the order of
assignenent, [F you wish to change your assigoment, you may request 4
change aftes the second Monday of dasses, The univenslty will attempt to
fulfll your request, but no gumntae can be made. ]

Room Farnishings

The university will proylle c.ssentlnl apartment furnlshings, including bed,

dusk, dresser, chalr aid Window covering, You will need to bdng personal
ftems and bed linens.

vi,' Comumon Areas

Yoit hava access with other. resldents lo the clubhouse contalning the
laundry, computes/study lounge, vending and multl-purpose room, o8 welk
as other common uspge areas such as the pool, sand volleyball court,

i,

NIl

Xi,

xm,

barl?ecun paviilon. You agree to respect the d.ghr of other residents and
thelf guests to use these aress,

Megl-Plans

As an a?nrlment resident you may selsct one of the meal plans offerad by
the juniversity Incliling Clyde’s Cash, Meal plan options and pricas ase’
aubject z: change,

wm[ty Is not responsible for loss or damage to any persanal
proj of personal Injury sustelned on the premises, You are encouraged
ro a 'anﬂ';u for private Insurance for your property and person through your
agent.

. ll.I;I t to,Enhr ‘Raom

‘The [univprslly reserves the right ta have its mpmentuuve.s enter your rootn
In the following Instanoes

H w}]an It appoars that an occupant may be phys!ully hnrmad ar
endangerady

When it appears university, property Is endangerad;

3, When It appears unlver!llty poliey is belng viclated; and

To dellyer important Judlicla) and/or administrative fetters,

To make perodic heaith, safety and maintenanca lnspections and
repalis.

Qe pylng Apartinent.

ioccupy your apartment on tha date below, You may remaln In your
unfil the 3 of May or 24 hours aRer your last final, whichever Is later:

r Collaslate Park’s priority sign-up process. If you do not occupy your
roomn byithe first day of classes of the applicable semester, your reservation
may, ba cancelled and your.room reassigned. Actual physical occupancy of
the foom by the student and/or the student’s possessions are not necassary
to constitute occupangy,

Congract Release

To be ra!uuu:{ from this binding contract; or refunded any part of the reom
and|board payments, you may pelifon to the Residence Life Contract
Reldase committee for the offowing reasons: graduation or withdrawal from
the jumiversity, unanticipatedi financlal hardship, documented medical
prolilems, mardage, and student teaching, Contract release erltera Ilstad
above mbust be satlsfied by commiites review, All gontiacts ndt caniceling
hy__m_unmmﬂ_hﬂm must go .through the cantract release
protedure IE the student aitands the unbvarilhy, ANl contract
eanceliations except graduation will result In the forfeliure of the -
dep :v:lt.

ASU

ARKANSAS STATE
LINIVERSITY
JONESBORQ

1

WHITE — RESIDENCE LIFE
BLUE— STUDENT




Jerlene and Elijah

V.

State of Arkansas,|

- Continuation of

Gilmhore, Claimants
Respondent

COMPLAINT -

It is Claimants’ cqntention that ASU at Jonesboro had a duty to provide a safe environment and
adequate security for its students, especially when it was foreseeable that such criminal activity could
take place given the past incidences of violent crimes. ASU Jonesboro was negligent in failing to
employ reasonabl¢ security measures to protect Michael D. Gilmore from reasonably foreseeable
criminal activity. |As a:result of the ASU’s failures, Michael Gilmore suffered and died.

The tragic loss ofjMichael Gilmore has caused his parents, Jerlene Gilmore and Elijah Gilmore,
along with Michae{’s siblings, Elijah, Demarcus, Angella and Kaneisha, to experience great pain and

suffering.
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Michael D. Gilmore touched |
many people now take tim
to help as we seek justice.

ontact investigator Brian Shelton with any information in connection to the
ongoing investigation.
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BY SHERRY F. PRUITY
SUN STAFF WRITER

JONESBORO -— To most of
the Arkangas State Uni-
versity community, Mi-
chael Gilmore is known
as a homicide victim, a
student gunned down in
April in his Collegiate
Apartments home on the
A-State campus while a
roommate and the room-
mate’s girlfriend slept in
an adjacent bedroom.

It’s been almost two

months since his death,
and authorities have not
made an arrest in the
case.
. -Gilmore was a beloved
son and brother who ex-
celled in college, gave
back to his community
and helped his family
when he could.

Someone shot Michael
Deon Gilmore, 24, of Hel-
gha-West Helena in the
head with a semi-auto-
matic handgun at about 1
aan. on April 16. Gilmore
died 24 hours later at the
Regional Medical Center
in Memphis,

Rbout Giimore

" Family members called
him “Rudy,” and some of
his coliege friends called
him “Mike,” his mother,
Jerlene Gilmore, said. He
had a small body frame,

was short and had a conta-
gious smile, she said. Even
though he was small, he
pan*ticipate-I in athletics
at the Helepa-West Hel-
ena School District.

“He play% junior high
football for three years,”
she said. “He was the
smallest one of the team,
but that didn’t stop him.
He went on and played for
senior high [football and
ran track. He was a mem-
ber of the Central High
Cougar football team and
track team, He won many
medals, trophies, letter-
man jacketslland plaques
for his hard work and
commitment. He loved
sports.”

Gilmore also graduated
with honors| from high
school and attended com-
munity college at the Uni-
versity of ArkLansas, earn-
ing an associate of arts
degree.

Mrs. Gilmore said her
son loved to work with
children, az:f he com-
bined his love of working
with children and his love
of sports to make his way
through the world as 3
young adult,

“He was employed as
a mentor for |Camp Rua
Around in sports activi-
ties from 2004 through
2006 and Gear Up from
2006 through 2010 every
summer,” she said.

I

Michael Gilmore

Gilmore may have
learned to give back at
home. He was the middle
child of five children, in-
cluding a special-needs
brother born with spina bi-
fida and additional health
problems, Mrs. Gilmore
said,

“He would come home
on weekends and take
care of him,” she said.

Gilmore was patient and
a go-getter who kept the
family together, she said.
And using the experience
he’d gained from working
with his brother, he served
as a mentor to challenged
youngsters, Mrs. Gilmore
said.

Gilmore’s major at A-
State was physical educa-
tion and athletic training.
He was in line to graduate
in December with a bach-
elor’s degree. He worked
for Intramural Sports at
AST and was employed at
Wal-Mart.

PLEASE SEE GILFRORE, A2

1%
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“He was hogored in the spring gradu-
ation,” Mrs. Gilmore said. “Iis family

was there tolreceive it for him. It wag

very hard for us to walk to receive his
degree becayse my dream was to see
him walk and receive it himself 50 we
could cheer apd scream for him to rec.
ognize his aceomplishments he worked
50 hard to redeive.”

Mrs. Gilmore shared that her son of-
ten talked abbut passing his teacher’s
practice test and his December gradu-
ation 50 he could help his family. He
had his coaching career lined up 50 he
could give back to his school, Central
High School in the Helena-West Hel-
ena community.

Gilmore aspired to finish college,
teach and coagh, marry, have a family
and give back to his community so that
other boys and young men could have
oppertunities imilar to what he had,

“We miss [him] so much that all our
dreams and hopes died when he passed
away April 1
Rudy loved helping young people so
much,” she said.

The family established the Michael
“Rudy-Mike” Gilmore Memorial Schol-
arship Fund at|the Phillips Community
College-University of Arkansas to help
other young adults fulfill their dreams
of higher education.

Even in death, Gilmore was a giving
PEerson.

“His legacy will continue to live on
through the donation of six of his vital
organs, so that pthers may have anoth-
er chance at life,” Mrs. Gilmore said.

“Michael loved his family, and we

loved him very much. We truly, trulyll

miss him so much. Every day is a cha
lenge to try to get through the pain and
hurt throughout the days and nights
without him,” she said,
His eldest brdther attends Lemoyne-
Ywens College in Memphis, a sister is
\ honor student majoring in crimi-
' justice at Arkansas State, and his

. He loved Jonesboro. -

Thel W
person of interest, but authorities have

QuickINFQ |

One of Michae! Gilmare's friends died
three years ago, At that time, Gil-
more wrote about life — and death
— on his Facébook page, his mother,
Jerlene Gilmaora; said Friday.

Part of his writing was included in the
funeral program distributed at his
April- 25'membrial service in the Cen-
tral High:School gymnasium in West
Helena:- .. :

“Many often wonder (about) the
meariing of life. The.true meaning
‘of life stafiswith God. Without him,
there isnc you; me-or life period.
The.meaiting:of life:ls to hielp others

& out'thinking about

wﬁenrsoi-heqna:dles,-‘-there:*s a child

thosa kidswill be just -

L7 avepassed, doing

ightin lifeand:cortinulng

“I don’t haye a doubt.Iri my:mind that
I'wasput Here:to Helpipaople some
way or.some how. And:! also don‘t
have-a.doubtin'my imind that some-

:one is reading this getting a little

- closer 1o théir meaning of life ... i
wrotethis bécause there'is a greater
meaning of lifa onthis:Earth,"and |
just warted to.express soma. of my
faefings about it: Thanks for taking
the timé to read’this because you
didn’t ave te,’but I'm glad you did.
God bless.” '

youngest sister is an 11th-grade honor
student. e

TR

one point UPD anno

released nothing more.
“We're plugging along,” Chapman
said.

sherry@jonesbarosun.com
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FUNERAL HOME
BILLS




r. i .
Brown's Funeral Home STATEMENT OF FUNERAL GOODS AND™
417 Walnut Steot SERVICES SELECTED
Helena, AR 72342 Charges are only for those items you selected or that are re
. 7. . . We are required by | duired. If
Tel: 870 333-7730 — Fax: 870-338-7707 e, we vlailctexplainyrea?gn%rta? Yering below, O CTemalony 1o use any
2y Brown, Director Yau selected a funeral that may require i
{ neral with viewing, you may ha!(fe i) pasnfgll:n gﬂ@gfgﬁr?; %"‘oasdg
not have to pay for embalming you did nét approve if you selecte
' arrangemenls such as direct crémation or immediate urial. If o
b No 1960 charga for embalming, we will explain why below, - e
. : _ CASH ADVANCES
gi?;lCES FOR: Michael Deon Gilmore Certified Copies Death Cerlificate # [%
OF DEATH Clergy 1% 50.00
PLACE OF DEATH Regional Medical Center Musician 3 50.00
— 202610 : Bai i ily-World-Obituany =% 7550
DATE OF SERVICE April 25, 2010 Other Notices ™
Cemete: = )
SERVICES, FACILITIES & TRANSPORTATION Slide Sh?,'w m: 220.00
Basic Services of Funeral Difector and Staff 3 1195.00 : [ 25.00
Embalming 3 450.00 Basic Prograrms (150) % 75.00
Other Preparation of Body . o $ . 100.00 SE:\\:\;esrs % 150.90
Use of Facilities & Staff for Viewing / Visitation £ 150.00 | Memorial Blanket 1% 150.00
Use of Facllities & Staff for Funeral Ceremony $ TOTAL CASH ADVANCES [ 150.00
Use of Facilities & Staff for Memorial Service $ 3 1,275.00
Use of Equipmenl & Staff ﬁ;-"_ Graveside Service ¢ We Charge you for our services in obtaining tems marked with an "X*
Use of Equipment & Staff for Church Service $ SUMMARY OF EXPENSES
Transfer of Remains to Funeral Home $ 125.00 Total All Above Items $ 7,800.00
Hearse . $ 15000 || Sales Taxqrappy) O % $_ 0.00
Sedan ! 3 RAN .
Service / Utility venicle $ - ORAND TOTAL___§ _7,800.00
(2) Limousines ¢ 16560 Less Credits and Payments -
$ Payment Made $
t § Discount ] 150.00
TOTAL SERVICE CHARGE;] $ 2,570/00_ || Balance due May 20, 2010 $ '7,650.00
MERCHANDISE. ) BILLING TO: Jerlene Donaby
gaskeg ('gr afte;nlelmge ccl)_.ntamer) $ 2,995 148 Nodaway West Helena, AR 72390
MaTe' | 0. Full Coug ACKNOWLEDGMENT AND AGREEMENT
ateria | hereby acknowledge that | have the right lo arrange tha final service
Color Lc;rta g;ieshpesri?ntnamegf above, a_nd fl autll}‘oﬁze this  funeral
. - m o perform services, fumis oods, and  incyu
Suter ?;nal Cgr;tfalne{'/ $ 960 culside charges specified in this Statement. | acigcnowledge that z:
ame / No. ord Vault Casket Price List and a Quter Burial Container Price List were made
Material available to me and that a copy of the General Price List was given to
Clothing $ me prior to my making financial arrangements.
: $ TERMS OF PAYMENT - THIS IS A CASH TRANSACTION, DUE IN
FULL BY THE DAY OF SERVICE unless other terms are agreed
Acknowledgment Cards 3 upon, in writing, by our funeral home. If terms are aoreed upon, and
Register Book - $ any payment is not pald when due, an unanticipated LATE CHARGE
M al Fold . of 1.5% per month (ANNUAL PERCENTAGE RATE 18%) will be
emorial Folders $ added to the unpaid balance. | agrea lo pay the Balance due listed on
Prayer Cards $ this statement, plus any Late Charge. In the event | default in payment
$ to this funeral establishment, | agres fo pay reasonable atforney fees
and all court costs in addition to any Late Charge applicable. 1
$ understand and agree that | am assuming personal liability for all the
Cremation U g charges set forth in this statement, and that is in addition lo the liability
imposed by law upon the estate of the deceased. By my signature
$ below, | hereby agree to all of the above and acknowledge receipt of a
$ signed copy of this Statement. If other terms of payment are agreed
TOTAL OF MERGHANDISE § 3.955.00 upon, those terms of payment are:
SPECIAL SERVICES DISCLAIMER OF WARRANTIES
[Eonvadngmatsto 7L TT TUS | e ke ey e o
.. L - A , € o
Recewing Rerqalns from: 3 implied, granted In connection with goods sold with tﬁ;esl’i?\arail-
Immediate Burial % service are the express written warranties, if any, extended by the
Direct Cremation g marifdpturer thereof. No other warmranties including the implied
g erranties ;{h ; sgﬁl;?ntab , fjness for particular purpose are
TOTAL OF SPECIAL CHARGE $ ARV X L’ 2010
TOTAL FUNERAL HOME CHARGES . 3 6,525.00 Sigrpd* Z 4 j _ - YFF Dated
(This total does npt include cash advances) s i Nurpbar / 10 6«’ 0 (}/ 7
EMBALMING REQUIREMENT AND DISCLOSURES Ll uf \gg ZL l,v NLB4Q) Apr 20, 2010
if agg law, cemelery or crematory requirements have required an embalming or the Daled
purchase of any ilems, the law or the requirement Is explained below. AGQEPTAKCE Our funeral home agrees to provide all the services,
) merchangise and cash adyfihces indicated on this statement
By et ey Nayo : J
- = L1 {5/ Larry Brown
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Federal Tax 1D:43-1371367

P.O. Box 106 » West

. &4AR evac LIFETEAM

Plains, MO 65775 » patientaccounts@air-evac.corn

Patient Name: MICHEAL GILMORE
Call Number: 620964-
Date Of Call: 04/16/2010

MICHEAL GILMORE
148 NODAWAY

Coaded MilesT 62—
_. _ . Base: #002-Air Evac EMS Inc Lake City
From Location: Craighead County
JONESBORO, AR 72401

Daon AL oo +© o.mr\ki..j

WEST HELENA, AR 72390 To Location: REGIONAL MEDICAL CTR MEMPHIE
Memphis, TN 38103
DX Code(s): 958.8 8739 799.1
~ DESCRIPTION OF CHARGES HCPC (_)IJANT[TY UNIT PRICE AMOUNT
Base Rate A0431 1.0 5000.00 5000.00
Loaded Miles AD436 62.0 40.00 2480.00

j .

\_[%,-DJ\_ OUN KBNS, GU\J-\MU_SW

- 2t Wnew yom Ot %ﬁu‘;"kﬁ“ﬂu“ﬁuﬁh
\g'otm%w_, plooat Caeld we

311 Ao el W\Cuj LV \;6
\‘KQ\_L_ M A 2 W\O'ﬁ \"b‘u'ig*:

Date Printed: 04/27/2010

www.liteteam.net

CRVAANCLL m:rg\—ﬂ#e@@-aﬂ% 7398

TOTAL CHARGES: $7,480.00

2




MEDIC ONE-ARKANSAS

3301 S. CARAWAY ROAD
JONESBORO. AR 72404
(870) 972-3434
Patientname:  GILMORE, MICHAEL Run Number: 10-6636
Date of call: 4/16/2010
Time of call: §0-56
To the Estate of ) S . From: 615 COLLEGIATE PARK . . .
MICHAEL GILMORE To: <LZ>
148 NODAWAY
WEST HELENA, AR 72390 Primary payer:  Bill Patient
Secondary payer:
Payment
Description Payer Chedic# Quantity Unit Price Date Amount
ALS EMERGENCY BASE RATE 1 $645.00 $645.00
MILEAGE 1 $13.00 $13.00
OXYGEN 1 $31.00 $31.00
SPINAL IMMOBILIZATION 1 $78.00 $78.00
CARDIAC MONITORING 1 $20.00 $20.00
ATROPINE i $15.00 $15.00
ALS IV SUPPLIES 1 $55.00 $55.00

This balance is now 30 days past due and needs your attention. If you

have questions about this balance or need to set up a payment

plan, please contact our office immediately. 870-972-8484. Thank yoy for your prompt attention.
e PLEASE PAY THIS AMOUNT =~
""" ) DﬂAmMNGmmmnmmwmvompAm THANK YOUI, T
Patient name: GILMORE, MICHAEL Run Number:  10-6636 AMOUNT s
o ENCLOSED:
. VISA Mastercard Am Di
Card Nuper e O e Dt Ducon:  07/01/2010
Card Holder Narne:
Signature: Security Cpde:
REMITTC: MEDIC ONE-ARKANSAS
3301 S. CARAWAY ROAD A
Current date:  §/1/2010

JONESBORO, AR 72404




MEDIC ONE-ARKANSAS
3301 S. CARAWAY ROAD

JONESBORO, AR 72404
(870} 972-3484
Patientname:  GILMORE, MICHAEL Run Number: 10-6636
Date of call: 4/16/2010
Time of call: (0:56
" To the Estate of From: 615 COLLEGIATE PARK,
MICHAEL GILMORE To: <I[7> .
148 NODAWAY .
WEST HELENA, AR 72390 Primary payer: Bill Patient
Secondary payer:
Payment
Deseription Payer - Cheek # Quantity Unit Price Date Amount
ALS EMERGENCY BASE RATE 1 $645.00 3645.00
MILEAGE 1 $13.00 $13.00
OXYGEN 1 $31.00 331.00
SPINAL IMMOBILIZATION 1 $78.00 $78.00
CARDIAC MONITORING 1 " $20.00 $20.00
ATROPINE 1 315.00 $15.00
ALS IV SUPPLIES 1 355.00 $55.00

Please pay the balance due on this invoice. If you have insurance whith covers this service, call with insurance information and we -
will file a claim for you. If you have questions, please.contact our Biljing Office. .

.. | PLEASEPAY THISAMOUNT oo
B e e :D_E:_I'ICE{—'-I & -iG_IfN-éiiﬁ'REI'l ' "" TR ls‘i‘ﬁ'ﬂ - '\fn'ﬁfoﬁiiﬁﬂ ' BT THATI P60, ~ =~~~ "= m T Tmmomormeo—-e--—elTIEOINLL
Patient name: G]:LMQRE MCHAEL Run Number: 10-6536 AMOUNT s
. L ENCLOSED:
37; ?13‘:1?;; cr[. 1 VISA [ ] Mastercard [ ] Amex [ ] Dlsc%v’;' Date. Due ox: 05/30/2010
Card Holder Name:
Signature: Security Code:

REMEITTO: MEDIC ONE-ARKANSAS
3301 S. CARAWAY ROAD

JONESBORO, AR 72404

Current date:

23

4/30/2010
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DODOC0OS23
'l'l”lll"'lll"l"l"lul'lll"ll'lml'l'lh'lfmﬂ Hipehy

MEF) Regional Medical Center at Meml;his
877 Jefferson Avenue - Memphis, TN 38103

In WU weu b WSRO AT PRSI

- AMEX @ ViSA

i ) MASTERCARD A
CARD NUMBER CvVv2 Code | AMOUNT
SIGNATURE EXP. DATE
Account # Stafement Date fPAY THIS AMOUNT | Show Amount Paid

V00082381180 | 05/09/10}  $ 0.00

Patient Name: MICHAEL D GILMORE

I

"MICHAEL GILMORE
-~ 14§ NODAWAY PL- - - -
WEST HELENA, AR 72390-1733

PLEASE SEE REVERSE SIDE FQ

e at Memphis

..... PO Box 1000, Dept# 837..
Memphls, TN 38148- 0837

IR IMPORTANT INFORMATION

Your balance has been filed with your insurance. If youl
representative. Insurance balances denied or not paid in f

ave any questions, please contact your insurance
ull will be your responsibility.

Date

05/05/10

Description

Voo082381180 BILL
Charges fo date:
Estimated insurance due:

Payments/
Charges Adjustments
63870.78
63870.78
63870.78

Any Transaction Made After Statement Date
Will Appear On Next Statement

Business Questions: 901-545-7651
Hours: Mon-Fri 8:00AM - 4:30PM

TOTAL PATIENT
RESPONSIBILITY

$0.00
Patient responsibility is due upon receipt.

34




et oamaene et | ATOUT D g
T -
Maké Checks Payable To:

T A L ITORMIXED. AADC 27

MICHAEL GILMORE -
.o.. 148 NODAWAYPL _ . = .
5 "WEST HELENA AR 723901733
"IIIIIIII[II"Illlll"llIllll"lIl'llllllllllllll"ll[lll"ll

DE3ys

PLEASE DETAGH AND RETURN THE

Shelby County Health Care Corp
. POBOX 1000-DEPT.#837 _ _
Memphis, TN 38148-0001

[TOP PORTION WITH YOUR PAYMENT.

Dear Michael Gilmore:

The Regional Medical cCenter of Memphis ( The

Med ) appreciates the cpportunity of

providing Michael D Gilmore with medical services on 4/16/10. This account has been

referred to Patient Financial Services, a bi

1ling company that is assisting The Med

in resolving your outstanding account balancd. We are a billing service and not a

collection agency.

Our records indicate that you did not providg health insurance information at the

time of service; therefore the balance of $2
responsibility. If you did have valid insur
Patient Financial Services at B77-636-5489 a
will assist you and file the claim for you.

4,636.77 on the account is your
ce coverage on 4/16/10, please call
a customer service representative

If you did not have health insurance coverage| at the time of service, the balance is
your responsibility. Therefore, we ask that ypu send payment for the remaining
balance. <You may charge your balance to your MasterCard, VISA, Discover, or
Amsrican Expross by completing the above informaticn or by calling us.

FPlease mail your payment in the self-addressefd envelope that is enclosed for your
convenience. If you are unable to pay $24,636.77 we highly recommend that you
complete the enclosed financial assistance application and call 877-636-5489 +o make

an appeointment with our Financial Counselor,

who will assist you in qualifying for

T one of curdgsistance programs,
sincerely,

Olivia Britt .
Patient Financial Services

5i usted necesita una traduccion de este documento en espanol,
por favor llama al 877-636-5489. Gracias.

Please email questioms ¢r concerns to:
customerservicelpatientfinancialservices.com

JSTINIHL, 28082



6207 Summer Avenue

P O Box 341308

Memphis, TN 38184-1308

¥ PERSONAL AND CONFIDENTIAL *

When calling our office, please ref
to account number 04-102460140.

000273% 223 13721871 4013
el Iy sty o ol O ety 0 gy o e

er

Revenue Recovery Corporation
Phone (S901) 454-2523

or (800) 586-0286
September 04, 2010

This is an attempt to
collect a debt. Any
information obtained will
be used for that purpose.

This communication.is. from

U4-1UZ%p0120

Michael Gilmore

148 Neodaway Pl

West Helena, AR 72390-1

733

Client Acct #:
vo0082380642

For:
GILMORE, MICHAEL

Total amount due from all accounts plac
THE ABOVE ACCOUNT HAS BEEN LISTED W

Our client has referred your account
agency for cocllection. Please remit )
envelope. If you wish to arrange payi
please contact cur office at the telej
If you cannot pay the entire amount,
see what other options, if any, you mj
and will work with you. Visit www.rrq

If paid in full to this office, all cq
Unless you notify this office within
that you dispute the validity of the ¢
office will assume this debt is valid
within 30 days from receiving this not

cation of the debt or obtain a copy of

judgment or verification. If you requ
days after receiving this notice, thisg

04-102460140

This collection agency is licensed h
the Collection Service Board of the
Department of Commerce & Insurance.

A §$30.00 service charge will be
added on returned checks.

North Carolina Department
of Insurance Permit #4523

PLEASE ENCLOSE THIS PORTION WITH YOUR PAYMENT

a debt collector.

Regarding your account with:
REGIONAL MEDICAL CENTER AT MEMPHIS

Balance Date
21,619.77 04/17/10
ed this date 21,619.77

[TH THIS OFFICE FOR COLLECTION.

to our professional debt collection
payment in full in the enclosed

nent by CREDIT CARD or BANK DRAFT
bhone number listed above.

blease contact our office and we will
2y have. We understand your situation
rinc.com to pay securely on-line.

pllection activity will be stopped

30 days after receiving this notice

lebt or any portion thereof, this

If you notify this office in writing

tice, this office will: obtain verifi-

a judgment and mail you a copy of such
iest this office in writing within 30

} office will provide you with the name

if different from the current creditor.

September 04, 2010

Total due 21,619.77

Y
Michael Gilmore

-- —1-48- Nodaway-Pl- - -—— -
West Helena, AR 72390
Email:

Revenue Recovery Corporation
P O Box 341308
Memphis, TN 38184-1308

)

o

SEE REVERSE SIDE FOR IN

BURANCE INFORMATION
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SEMMES MURPHEY CLINIC
PO BOX 1000 DEPT 575
MEMPHIS, TN 38148-0001

31571
RETURN SERVICE REQUESTED
'PAYMENT DUE UPON RECEIPT

CHECK CARD USING FOR PAYMENT

ezl

O

MASTERCARD

CARD NUMBER

SIGNATURE CODE

SIGNATURE

STATEMENT DATE
L 04/30/2010

PAY THIS AMOUNT

EXP. DATE

$250.00

ACCT. #

130029

FOR BILLING INQUIRIES, PLEASE CALL: 901-5.‘7;2-7700

PAGE: 1 of 1

SHOW AMOUNT
PAID HERE

$

210007

[T} Please check bax if address is incorrect or insurance
L] infarmation has chanoad, and indicate changels) on reverss side.

'|llI'!"I'll'"II'['lll|Il"'l'!lI'l'"II""”’lll"ll'l"h"'
.MICHAEL D GILMORE S .
148 NODAWAY PL
WEST HELENA, AR 72390-1733 USA

STATEMENT

il'lIllllIll"lllIlllI'lllllllll,II’III'III’I!IIII!"!I
... SEMMES MURPHEY.CLINIC .

PO BOX 1000 DEPT 575

MEMPHIS, TN 38148-0001

3157 1*TXAOM3IFDOOGO0T

IIII!I'II[

PLEASE DETACH AND RETURN TOP PORTION WITH YOuR PAYMENT

TOTAL INSURANCE PATIENT
DATE CcPT DESCRIPTION CHARGE RESPONSIBILITY | RESPONSIBILITY
Michael D Gilmore 045X008293 Stephanig I, Einhaus MD Regional Medical Cénter Traum
04/16/2010 99255 | Inpatient consultation for a new or established pa 250.00 0.00 250.00
: 256.00 0.00 250,00
——CURRENT———[—31-60-DAYS—{—61-50~DAYS— —91-120-DAYS— |- -OVERT 20~ DAYS—— —ACCOUNT-BALANCE|—INSURANCE-BACANCE— - —-———~——-— -
$250.00 .00 5.00 £.00 $.00 §250.00 $.00

Reflects transactions posted through 04/30/201(

The amount shown in the "Due from Patient" field is your

responsibility.
insurance.

PAYMENT DUE UPON RE{

CEIPT

Any other amounts have been filed with your

L ]

DUE FROM PATIENT

$250.00

27)



wiE Ul IVISQICU IO, HC. PATIENT: |MICHAEL D GILMORE STATEMENT DATE: 05/28/10
L Patient Account Services ACCOUNT #: 12-01943616 PHONE #: 901-B66-8813
| INVOICE PROVIDER OF SERVICE DATE SERVICE RENDERED AND AMOUNT BILLED TO PATIENT
NUMBER SUBSEQUENT ACTIVITY INSURANCE BALANCE
14633689 HADLEY MD, JOENATHAN 04/16/10 COMPUTED TOMOG HY, CERVICAL S 185.00
195.00
14633690 HADLEY MD, JOHNATHAN 04/16/10 COMPUTED TOMOG HY, HEAD OR BR 155.00
155.00
14633651 HADLEY MD, JOHNATEAN 04/16/10 COMPUTED TOMOG HY, MAXTLLOFAC 155,04
) 155.00
14633692 HADLEY MD, JOHNATHAN 04/16/10 COMPUTED TOMOG HY, SOFT TISSU 185,00
185.00
14633688 MASSIE MD,JAMES D 04/16/10 CEREBROSPINAL FLUID FLOW, IMAGI 135.00
00
14610743 SMITK MD,WILLIAM CHAPMA| 04/16/10 RADIOLOGIC EXAMINATION, CHEST; 35.00
. . e e e e e e e e - e . - e 35.00
14610741 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, CHEST; 35.00
35.00
14610742 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAME:TION, CHEST; 35.00
35.00
14636060 SOBERMAN MD,JUDITH E 04/17/10 ECHOCGRFHY TRNS C REAL/TM W/T 206.00
*206.00
CURRENT 31-60 DAYS 61-90 DAYS 91-120 DAYS OVER 120 DAYS [TOTAL BALANCE | PENDING INS. | PAY THIS AMOUNT
1031.00 105.00 0.00 ) 0.00 0.00 1136.00 0.00 1136.00
IMPORTANT INFORMATION ABOUT YOUR ACCOUNT FOR QUESTIONS CALL: 901-866-8813
IF YOU HAVE INSURANCE, IT IS IMPERATIVE THAT YOU PROVIDE THAT INFORMATION NOW. IF INSURANCE DOES NOT EAY, OR WE
CANNOT FILE IT WITHIN THE APPROPRIATE TIME, YOU WILL HAVE TC PAY THIS BILL. PLEASE CALL US. FAILURE TO DAY THE
AMOUNT DUE OR MAKE ACCEPTABLE PAYMENT ARRANGEMENTS COULD RESULT IN YOUR ACCOUNT BEING PLACED WITH A COLLECTION
AGENCY WITHOUT FURTHER NOTICE. .
VISIT OUR WEBSITE AT WWW.UTMEDICALGROUP.COM. CUSTOMER SERVICE HOURS ARE 7:30 AM -~ 5:00 PM, MONDAY - THURSDRY,
AND 7:30 AM - 11:30 AM ON FRIDAY.
PAGE 1

n

23




. E £ _2 UTMedical Group, Inc.
E = ! = Patlenf Accounf Services
. =__= = 1407 Union Ave. #200
Memphls, Tennessee 38104-3600
13 2914

STATEMENT DATE: 04/23/10 PAYMENT DUE DATE: 05/15/10
PAY THIS AMOUNT: 105.00 AMOUNT PAID:

CHARGE TO MY (CIRCLE): VISA MASTERCARD DISCOVER
CARD AND SECURITY #:

EXP. DATE: AMOUNT:

AUTHORIZED SIGNATURE:

PATIENT: MICHAEL D GILMORE
ACCOUNT #: 12-01945616

MAKE CHECK PAYABLE AND MATIL TO:

MICHAEL D GILFORE
148 NCDAWAY PL
WEST HELENA, AR - 72390-1733 -

E ”IIIIIII III“ I lll”lllll!”'llllll”ll["Illll“llllll” l

STAT E nﬂ E N T PLEASE DETACH AND RETURN TOP PORTION WITH YOUR PAYMENT

Please check box and complete reverse side
E] ADDRESS UPDATE D INSURANCE UPDATE

= UT Medical Group, Inc.

DEPT 156,

UT MEDICAY, GROIIE,  FNC
PATIENT ACCOUNT SERVICES
PO BOX _357
MEMPHIS, TN 38101-0357

L Y POYPY 1 PPROY 119001 P Y 8 O S 1O

PATIENT: MICHAEL D GILMORE STATEMENT DATE: 04/23/10
eica Patient Account Services RACCOUNT #:| 12-0D1345616 PHONE #: 901-866-8813
INVOICE PROVIDER OF SERVICE DATE SERVICE RENDERED AND AMOUNT BILLED TO PATIENT
NUMBER SUBSEQUENT ACTIVITY INSURANCE BALANCE
14610743 SMITH MD,WILLIAM CHAPMA| 04/16/10 RADIOLOGIC EXAMJFWATION, CHEST; 35,00
35,00
14610741 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, CHEST; 35,00
35.00
14610742 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, CHEST; 35.00
35.00
CURRENT 31-60 DAYS 61-90 DAYS 91-120 DAYS OVER 120 DAYS |TOTALBALANCE| PENDING INS. |PAY THIS AMOUNT
105.00 0.00 0.00 0.00 0.00 105.00 0.00 105.00
IMPORTANT INFORMATION ABOUT YOUR ACCOUNT FOR QUESTIONS CALL: 901-866-8813
DO YOU HAVE INSURANCE? IF SO, PLEASE PROVIDE THE NECESSARY|DATA ON THE BACK SIDE OF THIS NOTICE AND RETURN IT TO
US, ALONG WITH A COPY OF YOUR INSURANCE CARD(S}, FRONT AND BACK. IF THERE IS NO INSURANCE INVOLVED, PLEASE SEND
PAYMENT IN FULL OR GALL THE NUMBER ON THIS STATEMENT TO MAKE ACCEPTABLE PAYMENT ARRANGEMENTS. THANK YOU FOR YOUR
BUSINESS.
VISIT OUR WEBSITE AT WWW.UTMEDICALGROUP.COM. CUSTOMER SERVICE ROURS ARE 7:30 AM - 5:00 EM, MONDAY - THURSDAY,
AND 7:30 AM - 11:30 AM ON FRIDAY.
9'[,1 PAGE 1




 ARKANSAS g4

CLAIMS COMMISS%N
Please Read Instructions on Reverse Side of Yellow copy JUN 03 2013
Please print [n ink or type
RECEIVED
BEFORE THE STATE LAIMS COMMISSION -
Of the State|of Arkansas

D Mr,

D Mrs,

0 hr'.:s Do Not Write In These Spaces

VIS8 |alm
Jerlene Gilmore, Elijah Gilmore, ¢ No.:
Elijah N. Gilmore, Demarcus Gilmore, Date Filed
Angella Gilmore, and Kaneisha Gilmore, {(Month) (Day) (Year)
g‘a’mams Amount of Claim $

. Fund
State of Arkansag, )
ARKANSAS STATE UNIVERSITY, JONESBORO
Respondents

AMENDED COMPLAINT
No.: 13-0522

Jerlene Gilmore, Elijah Gilmore, Demarcus Gilmore, Angells Gilrore and Kaneisha Gx!more Addrms ALMLM
Helena Coun R PH: 870-572-0073; Elijah N. Gilmore, 3260 Night Trial Circle. A

38115. Attorney: Phyilis M. Giilespie, Jean Laws Scott, Laws S
600-5875; 772-600-5904 (fx)Brad Dowler, 111 Center St., Ste 1
State Agency involved: Amount sought: $1,000,000.00 ASU-Jon
Zxplwnstien: Michael D, Gilmore was a o
at its housing_ on.campus. On Apri

tt & Gillespie, PLLC, 8‘72 Co]orado Ave Stuart, FL 34994; 772-
, Little Rock AR 72201, 501- 372-1700; 501-379- -1701(fx).
horo N

dent at ASU Jonesboro and resided

1 16, 2010 Mr. Gllmore arrived home

—after work. Shortly thereafter +h
—answering, . he was ghot in the head|

Madical Center in Memphis. He die
younds_he snatained. _The Unjversi
depariment are stidl inveatigating
_a.nneated_ta_d.a.te__asn_Jm_mM

ck at his door. Upon

a

m_the gunshot
t.y Police and the local police

_J:hia_mlht.ex;._up_o_.g_m_gg___
_hiﬂ.tn.L]L_nf_JLLnlenL_cﬂmeg_

_against. its siundents n-hous
_Camnus_.S.enn:i_tLAc}._,nenQLt_._Q_f_n

[} Aan_A B den 2

3z (157 . AL AN AN Ay EITs
-5

_enrollmant _for classss. DPurspshi- |
_m_u__nh_&_.nism_t_o__nnux_thg_k

committed
according to the
-3 n July 2005 a Sikeston, MO
a A 0 o] e sl menta:
B_sho A he ASU Pavillion' in
hot: and in b Q10 an ASU
AT ! _de den HAS 3 =£ime

iczm._"__-_cgn.tinug.d_qn_zg_qg_mr_o__- ,

As marimof this plaini.the clai makes the sint d fol ona, a8 indicated: (T} Husclai 1 been p  to any state d e tierert
when? [0 g %o/ Zao whom_ﬁg__cgmu Cimmisfion
@r " o™ o [ “:nd that the following action was taken thereon: M‘—S—S-Q-Lu--——-
and that H——— —— —— —— ~onr o paid thereon {2} Has mny third person or comporation mn interest in this claim? 4if so. stat= name and sddrexs
(Name} {Sireet or R.ED. & Ng.) {City} {Statc) (ZipCode}
And ‘hariir:t_‘.lf.:h_ef ?..f..l.s...l: :?_l.!.i‘::“d s scoutired on —>in the following m“a.m‘;er

THE UNDERSIGNED states on oath that he or she 15 familiar withthe

that ¢ e
ltEm ,Q
int Claimant/Rep tative Name)

SWORNTOend subncribed befirememit™

g et forth i the sbove complaint, and that be or she verily believes

{City) {Sinte)
3 el
(SEAL) Natary Publk: State of FIgHAx
£og% Pavielie M Madsen s .m..m —
A . 5 MyCommissicn EE080037
T ofnd®  Explres 041412015
{NotaryPoblic}
SP-R75% My T iom Expies
i tYerr)

Morth) (Day)



Page Two

Jerlene Gilmore, Elijah Gilmore,
Elijah N. Gilmore, Demarcus Gilmore,
Angella Gilmore, and Kaneisha Gilmore Cldimants

V.

~ State of Arkansas, Respondent

- Continuation of COMPLAINT -

[t]he University reserved the right to enter the student’s room in several instances. The

instance that is relevant here, “when it appedrs that an occupant may be physically harmed
or endangered.” Arguably, the Respondent can and will undertake to protect students on its
campus when it is apparent that an occupant is at risk of being physically harmed or
endangered. See Exhibit 1.

Respondent assumed a duty to employ reaso
as Michael Gilmore, safe from known and fo

ble security measures to keep students, such

eeable criminal activities of third parties by -

its establishment and employment of campus police officers who investigate and handle

criminal acts, amongst other things, on ASU(s campus and by preserving the right to enter
the student’s housing when it perceives that the student is at risk of harm or danger.

It is Claimants’ contention that ASU at Jonesboro had a duty to provide a safe environment
and adequate security for its students, especi
activity could take place given the past inci
negligent in failing to employ reasonable s

nces of violent crimes. ASU Jonesboro was
ity measures to protect Michael D. Gilmore

y when it was foreseeable that such criminal -

from reasonably foreseeable criminal activity. As a result of the ASU’s failures, Michael

Gilmore suffered and died.

The tragic loss of Michael Gilmore has ca

ed his parents, Jerlene Gilmore and Elijah |

Gilmore, along with Michael’s siblings, Elijah, Demarcus, Angella and Kaneisha, to

experience great pain and suffering.




Arkansas Claims Commission

FER 13 200
BEFORE THE STATE CLAIMS COMMISSION VED
OF THE STATE OF ARKANSAS RECE!

' JERLENE AND ELIJAH GILMORE, CLAIMANTS

VS. CLAIM NO.:13-0522-CC

STATE OF ARKANSAS, _

ARKANSAS STATE UNIVERSITY - JONESBORO, , RESPONDENT

RESPONSE AND MOTION TO DISMISS THE COMPLAINT
WITH BRIEF IN SUPPORT
RESPONSE TO COMPLAINT

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Response and Motion to Dismiss
the complaint filed by claimants, Jerlene and Elijah Gilmore, states as follows:

1. On October 29, 2012, claimants filed a complaint concerning this matter under Claim

No. 13-0362-CC. In that claim, ASUYJ filed a response and motion to dismiss. This State Claims
Commission denied and dismissed Claim No. 13-0362-CC by Order entered December 14, 2012
because claimants failed to file a-re:Sponse to the Motion to Dismiss filed by ASUJ.

2. Claimants have now re-filed this claim under Claim No, 13-0522-CC and made the
exact same allegations against ASUJ that were made in the first claim. Even though this Claims
Commission already dismissed this claim, claimants are attempting to refile the claim which was
dismissed.

3. The claim of Claimants was properly denied by this Commission because Claimants
failed to timely respond to the motion to dismiss in the first claim. That failure does not justify the
re-filing of this matter.

4, Therefore, ASUJ moves the Commission to dismiss this claim once again.

3. Alternatively, if the Commission allows Claimants to re-file this claim, ASU]J

responds as follows and once again moves for dismissal of the Claim.



4

6. Admits that ASUJ is an institution of higher education located in Jonesboro,
Arkansas, and is an agency of the State of Arkansas.

7. Admits that claimants filed this complaint, but it lacks sufficient information as to
their residency and, therefore, denies same.

8. Admits that Michael D. Gilmore was a student at ASUJ in the Spring semester of
2010; that Mr, Gilmore was a tenant at the Collegiate Park Apartments, which were owned and
operated by ASUJ; that on April 16, 2010, Mr, Gilmore was shot in the head and died on April 17,
2010 as a result of the injury he sustained; that the University Police Department has continued to
investigate this matter and no one has been arrested thusfar.

9. According to Arkansas law, denies that it had any legal duty or that it assumed a legal
duty as alandlord to protect a tenant, such as Mr. Gilmore, from criminal actions; further denies that
this criminal activity was foreseeable; and denies that it was negligent in any respect whatsoever.

10. _ Denies the remaining allegations set forth in the complaint; and further denies each

and every allegation of the complaint that has not specifically admitted, denied or explained herein.

11.  As discussed below in the motion to dismiss with brief in support, denies any and all

liability for this claim and specifically contests the claim.

| 12.  Pursuant to Arkansas Rule of Civil Procedure 12(b)(2), (4), (5) & (6), ASUJ pleads
that the complaint should be dismissed based on the following affirmative defenses: lack of
jurisdiction over the person, insufficiency of process, insufficiency of service of process, and failure
to state facts upon which relief can be granted by this Claims Commission.

13. ASUJ further pleads the following affirmative defenses: estoppel, failure of
consideration, intervening cause, no proximate cause, superceding cause, and the actions of a third
party for whom ASUT has no liability or ability to control, and all others authorized by Arkansas
Rule of Civil Procedure 8(c).
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14. Reserves the right to file any additional and/or amended response(s) and to plead
further defenses to the complaint of claimants,

WHEREFORE, Respondent, Arkansas State University - Jonesboro, responds to the
complaint filed by Claimants and moves for this claim to be dismissed with prejudice; and for all
other relief to which it is entitled herein.

MOTION TO DISMISS THE COMPLAINT WITH BRIEF IN SUPPORT

A. Claimants have no right to re-file this claim,

This claim has been dismissed already by the Commission.

On October 29, 2012, claimants filed a complaint concerning this very matter under Claim
No. 13-0362-CC. In that first claim, ASUJ filed a response and motion to dismiss. The Claims
Commission_dismissed the first claim by Order entered December 14,2012, because claimants failed
to timely respond to ASUJ’s Motion to Dismiss.

Claimants have now re-filed this claim under Claim No. 13-0522-CC and made the exact

same allegations against ASUJ that were made in the first claim. Even though the Commission
already dismissed this claim, claimants have refiled the claim to get a second bite-at the apple.

The claim of Claimants was properly dismissed by this Commission because claimants failed
to timely respond to the motion to dismiss. Their failure does not justify the re-filing of this matter,
nor does it grant them the right to pursue this action again.

Therefore, ASUJ moves the Claims Commission to dismiss this claim once again.

B. Claimants have no right of recovery under Arkansas law.

Claimants, Jerlene and Elijah Gilmore, allege that ASUJ had a legal duty to provide their son,
Michael Gilmore, safety and security from foreseeable criminal actions; and that ASUJ assumed a
duty of care based on a contract for the lease of the premises. Further, claimants allege that the

failure of ASUTJ to meet that legal responsibility caused the very unfortunate death of M. Gilmore.
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Pursuantto Ark. R. Civ. P. 12(b)(6), ASUJ moves this Claims Commission to dismiss the complaint
filed by Mr. .and Mrs. Gilmore because it fails to state facts upon which relief can be granted.

Whether ASUJ, as a landowner, has a legal duty to protect its tenants from criminal actions
is a question of law. Bartley v. Sweetser, 319 Ark. 117, 122, 890 S.W.2d 250, 252 (1994). In other
words, the law of Arkansas determines whether a legal duty exists which would give rise to any
protection owed by ASUTJ to a tenant, such as Mr. Gilmore. In this analysis, there is no fact finding
mission for this Claims Commission. The question is answered based purely on the Arkansas law.
Id Ifno legal duty exists, there can never be any liability on the part of ASUJ and the claim must
be dismissed.

1. Arkansas law is clear that a landlord has no legal duty to protect tenants
from criminal actions,

In the Bartley v. Sweetser case, supra, the Supreme Court of Arkansas stated clearly and

concisely that the “general and common law rule [is] that a landlord does not owe a tenant ... a duty

to protect the tenant ... from criminal acts.” Id. at 251 (emphasis added). Our courts agree with the
majority of the courts in the United States that “as a matter of public policy, it [is] not fair to impose
this duty of protection on the landlord.” Id. at 251. The court also noted that there are only two (2)
exceptions which might impose a legal duty on a landlord to protect its tenant from criminal activity:
(a) when a state statute requires the protection or (b) the landlord has specifically agreed to protect
the tenant from criminal actions. '

In the Bartley case, two men entered an apartment and raped the female tenant, who was a
21 year-old college student. The two men knocked on her door and she opened the door to ascertain
who was there. The men then forced their way into her apartment and committed the crime. 'i“hc
victim sued her landlord, the Sweetsers, and alleged that they owed her a duty to provide reasonable

security from foreseeable criminal acts against tenants.



| The landlord moved to dismiss ﬁe case because the complaint failed to state facts upon
which relief could be granted. The court agreed and granted the motion based on the fact that “a
landlord, under Arkansas law, is not the insurer of the safety of tenants or others upon the premises.”
Bartley, 319 Ark, at 122, 890 S.W.2d at 252 (emphasis added). Further, there is no statute in
Arkansas which imposes an obligation on a landlord; and the lease agreement that the female tenant
signed with the Sweetsers did not require the landlord to protect her from criminal actions. Thus,
there was no liability for the landlord in the Bartley case.

It is significant that the law stated in the Bartley case still applies in Arkansas today. This is
demonstrated in more recent cases.

First, in 1996, the Arkansas Supreme Court decided the case of Hall v. Rental Management,
Ine., 323 Ark. 143, 913 S.W.2d 293 (1996), which is very similar to the complaint filed by Mr. and
Mrs. Gilmore. In the Hall case, a 17 year-old boy, Kendall Dolls, was shot and killed at the

______ Jefferson Manor Apartments, which were operated by Rental Management, Inc. (RMI). Kendall’s

mother sued RMI and claimed it was liable for her son’s death because it failed to provide adequate
security measures that would have prevented the criminal activity. Once again, the court held that
a landowner has no legal duty to protect its tenants from the criminal actions of another. Second,
in 2006, the Arkansas Supreme Court decided the case of Lacy v. Flake & Kelley Mgmt., Inc., 366
Ark. 365, 235 S.W.3d 894 (2006), which upheld the general rule that a landowner has no legal duty
to protect a tenant from criminal actions. Both of these lawsuits were dismissed because the
Jlandowners had no legal duty to protect their tenants.

These cases make it clear that in the State of Arkansas, ASUJ, as a landowner, has no legal
duty or responsibility to profect Mr, Gilmore from criminal actions committed at the Collegiate Park

Apartments. That has been the law in Arkansas for over 75 years.



2. ASUJ did not contractuhlly agree to protect Mr, Gilmore from criminal
actions. .

Claimants contend that ASUJ agreed contractually to protect their son from criminal conduct.
The contract between ASUJ and Mr. Gilmore proves otherwise.

Mr. Gilmore entered into a written agreemént with ASUJ, which is titled “ASU-Jonesboro
Apartment Contract,” to rent the Collegiate Park Apartment. (A copy of the Contract is attached as
Exhibit 1.) A close review of the Apartment Contract shows that there is no language in the
document where the university accepted the responsibility to protect any tenant from criminal
actions. To the contrary, paragraph IX., which is labeled “Liability for Personal Property,” says:

“The University is not responsible for loss or damage to any personal property or personal injury

sustained on the premises.” (Emphasis added.) Thus, the plain and clear language of the Contract

states unequivocally that ASUJ excluded itself from any Hability for personal injuries sustained by

Mr. Gilmore on the premises.

In their complaint, claimants reference paragraph X., which says that ASUT has the right to
enter the tenant’s room if it appears that an occupant may be physicaily harmed or in danger.! The
University’s right to enter property to assist one who may be harmed or in danger is not an agreement
to protect someone from criminal actions. Indeed, the right of a landlord to enter the premises it
owns, for any number of reasons, is completely distinct from accepting a duty to protect one from
the actions of a criminal. Paragraph X. does not in any way obligate ASUJ to protect any tenant
from the criminal actions of a third person. There is no connection between these two situations.

Once again, the cases in Arkansas support ASUJ on this issue. In Bartley v. Sweetser, 319
Ark. 117, 890 S.W.2d 250 (1994), a very similar argument was made and failed. In that case, the

female tenant argued that her lease prohibited her from installing additional locks to her apartment

! Of note, paragraph X. also lists six (6) other circumstances in which ASUT has the right
to enter the room of a tenant.
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and thus provided the landlord control over her apartment. The court held that this provision of the
lease merely assured the landlord access to the premises during reasonable hours for inspection or
necessary repairs, but that term did not create a legal duty on the part of the landlord to provide
security to tenants or protect them from criminal actions. Id. 319 Ark. at 122, 890 S.W.2d at 252,
The ability of the landlord to have access to an apartment or enter a room is not a contractual
agréement to protect the tenant from criminal conduct. Additionally, in Lacy v. Flake & Kelley
Mgmt., Inc., 366 Ark. 365, 235 8§.W.3d 894 (2006), the landlord had contracted with an outside
security firm to provide a guard in the building where the plaintiff worked. The plaintiff left the
building and was attacked in the parking lot. She claimed that the defendant was liable for her
injuries because it assumed a duty to provide security and protect her from the criminal actions of
third persons, including those in the parking lot. To evaluate the claim, the Mkmsm Supreme Court
reviewed the lease terms, which required the security firm to “take all such reasonable measures as
__ Landlordmay deem advisable for the security of the Building and its occupants ....” Evenwiththis
language, the Court held that the defendant did not assume a duty to protect the plaintiff from
criminal actions. Id. 235 S.W.3d at 896-898.

Finally, claimants argue that ASUJ assumed a duty to protect tenants because it employed
campus police officers. That argument failed in Lacy, supra, where the defendant had contracted
with a security firm which provided a guard in the building. That lawsuit was dismissed, so the fact
that a landlord has employed guards for security does not create a legal duty, Further, the Arkansas
Supreme Court also acknowledged in Hall v. Rental Mgmt., Inc., 323 Ark. 143 913 S.W.2d 293
(1996), that a similar argument had been rejected. In Hall, the court quoted Dailey v. Housing
Authority for the Birmingham Dist., 639 So. 2d 1343 (1994), which held that the hiring of security
guards, along with ot_hér actions to discourage crime, was insufficient to find that the landlord

assumed a duty to protect tenants from criminal actions.



The Lacy and Hall decisions clarify that the fact that ASUJ had a University Police
Department does not impose any legal duty in this case and does not change the outcome or give rise
to a claim. Iﬁde‘ed, if claimants’ position were true, any municipality who employed police officers
would be liable for the criminal actions of third persons throughout the city. That is not the law in
Arkansas.

The law is clear: claimants must be able to demonstrate that ASUJ voluntarily assumed a
duty to protect a tenant such as Mr. Gilmore from criminal actions because the law does not impose
such a duty. Here, the Apartment Contract shows that ASUJ did not contractually agree to protect
Mr. Gilmore from criminal actions. In fact, the terms of the Contract specifically exclude ASUJ
from any liability for personal injuries sustained by Mr. Gilmore. And, the presence of University
Police does not create a duty. There is no assumption of duty on the part of ASUJ.

3. There is no statute which imposes a duty on ASUJ to protect tenants
from criminal actions.

Finally, as specifically noted in the Bartley decision, no statute in Arkansas imposes any legal
obligation on a landowner to protect tenants from criminal actions; thus, the Arkansas statutory law
does not support the claim of the Gilmores. Indeed, claimants do not even suggest that there is any
statutory basis to support their claim.

C. Conclusion

In conclusion, Mr. and Mrs. Gilmore have no right to file this claim because ASUJ had no
legal duty to protect a tenant from criminal activity at the apartment complex where Mr. Gilmore
resided. Further, ASUJ never assumed any such duty. For these reasons, ASUJ respectfully moves

this Commission to grant the motion to dismiss claimants’ complaint with prejudice.



Respectfully submitted,

Jeffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Jonesboro, AR 72403-3077

(870) 932-0900 '

E-Mail: jpurvear@wpmfirm.com

By:
s fof Respondent,
Arkansas State University - Jonesboro

CERTIFICATE OF SERVICE
I hereby certify that service of the above and foregoing Response and Motion to Dismiss
Complaint With Brief in Support was made by mailing a copy of same to the following attorney

on the 12™ day of February, 2013:

Ms. Phillis Gillespie
——Attorneyatbaw

872 Colorado Avenue
Stuart, FL 34994 .
Attorney for Claimants

'Jey. ear
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Name:

ASU-Jonesboro Apartment Contract
Statement of Terms and Condltions of Qccupancy

Igentitlcation Number:

Asslgnment: Room Room Type

. Asslgnment Date;

| B3 acocept O donot accapt —— the terms of this confract,
Student Signaturs:

Conlirmation Dats:

Data;

1. Binding Contmact
This Room and Board contract !s -binding when it Is signed by you and
recetved In the office of Resldence Life by the confirmation date noted
above. This comtract s binding for the entire 2009 - 2010 acadeintc year
1f you leave the Apartments without withdrawing from the untversity or
having recelved a wiltten release from this agreement from the Director of
Residence Life or designee, you will be responsible for all assoclated fees,
Including collection costs, court costs and attorney fees, If contract Is not
cancelled by August 1, 2008, tenant wilf be responsible far the cost of the
contract for tha entire 2009 — 2070 academic year,
1. Contract Cancellatlon
Students whe have contracted with Atkansas State Univarsity Residence Life
prior to May 1, 2009 have untl May 1, 2009 to cancel thelr contract In
wiiting to avoid Forfelture of the deposit, All other contract cancellations
must be postmarked no later than August 1, 2009 and wili result in the
forfeiture of the depostt, Stidents who wish to cancel thelr contracts after
August {3 must go through contract release, See section XH,
1If, Dismissal from Residence Life
You may be dismissed from Resldence Ufe for committing any of the
following actst
1. Viclating pollcies contained In the contract, tha ASU Code of Coneuct
ancl all Residence Life publications;
2, Falling to fuill obligations of a disclptinary sanction;
3, Falling to pay coom and board fees; or
4, Falling to remaln as a full-time student of the untversity,
You may be removed Fom Residance Life for commitiing any of these
esponsibla for vacating your room as directed by the university and paylng
all charges and damages that may be assessed, Should you be removed as
a result of a disciplinary sanction, you wik lose your deposit, and you will be
responsible for full payment of rent through the end of the contract pedod,
IV, Room Assignment
The universily has assigned you & room, You are expected to occupy the
apartment and reom assigned, Fallure toaccupy assigned raom could result
i & reassignment, Occaslonally the university may require you to change
rooms. Such changes will ba kept to a mintmum, but will be made at the
sols discretion of the university. The unlvassity assigns apartments based
upon roquests of current and prospective occupants, Al accupants must
have at laast 60 credit hows to be considered. First-priotity will go to cument
residents of Collegiate Park. Second priority will go ta current residents of
Rasidenca Lifs, with the axception of freshmen or sophomores, based upon
the date of the completed application and deposit, Third priorty will go to
Juntor, senlor, and graduate non-resident students, A point value wil be
assigned to all applicants, This value will determine the order of
assignment, ¥ you wish to change your assignment, you may request 4
change after the second Monday of classes, The university wiil attempt to
Rulfill your pequest, but no guarantee can be made.
V. Room Furnishings
The university will provide essentlal apatmerit furnishings, Including bed,
desk, dresser, chair and window covering, You will need to iing personal
ltems and bed [Inens,
W], Common Archs
You have access with other residents to the ciubhouse containing the
laundry, compteter/study lounga, vending and mult-purpose toom, as well
as other comman usage areas such as the pool, sand volleyball court,

Honof-thet

VIL

Vil

IX.

X1

XL

and barrecue pavillon, You agree ta respect the right of other residents and

thelr guests to use these areas,

Meal Mans

As an apartment resident you may select one of the meal plans offered by

the unlversity inchwding Clyde's Cash, Meal plan options and prices are

subject to change.

Paymants

You agree to pay rent In advance or In accordance with Individual payment

amangements approved by Student Account Services, If you withdraw from

the university or have received a wiitten release from the Director of

Residanca Life, you may quallfy for a partial refund, Otherwlse, no refund

shall be made, Refunds will be calculated based on officlal check-out date,

Liabllty for Personal Feoperty

The university Is not responsible for loss or damage to any personal

property o personal Injury sustalned on the prerises. You are encouraged

te arrange for private Insurance for your property and parson through your

personal agent,

Right to Enter Rooin

The universlty resarves the right to have [is representativas enter your roam

In the following Instancest

1. When It appears that an occupant may be physically harmed or
endangered; :

2. When it appears university property 1s endangered;

3, When it appears university policy 1s belng viclated; and

4, To deltver Important judiclat and/for adminlstrative letters,

B 3 eliod h A 3 ance

o a

repalrs.
Occupying Apartment

Yol My occupy your apartrment on the date below. You may remali In your
room untl the 3 of May gr 24 hours after your last final, whichever ls later,
You may extend your contract through the summer by notifying Residenca
Life after Colleglate Park's priovty sign-up process, IFyou do not occupy your
room by the lirst day of classes of the applicable semestes, your reservation
may be cancelled and your room reassigned, Actual physical occupancy of
the room Iy the student and/or the student’s possessions are not necessary
to constitute accupancy.

Comtract Reloase

To beteleassd from this binding contract, o refurkled any part of the roon
and board payments, you may petition to the Residence Life Conlract
Raloase commitica for the following reasons: graduation or withdrawal fram
the unlversity, unanticipated Ananclal hardship, documented medical
problems, mariage, and stuclent teaching. Contract release criteria Usted
abiove must be satisfied by commiitee raview. All

by the dates listed below must go through the contract release
procedure If the studant aftends the university, All contract
canceliations except graduation will cesult In the forfoitre of the
deposit,

ARKANSAS STATE
UNIVERSITY
JONESBORQ)

WHITE — RESIDENCE LIFE
: BLUE — STUDENT

9



ARKANSAS STATE

BEFORE THE CLAIMS COMMISSION CLAIMS COMMISSION
OF THE STATE OF ARKANSAS MAR 04 2013
JERLENE AND ELIJAH GILMORE, | . RECEIVED
Claimant,
. B CLAIM NO.:13-0522-CC
STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - JONESBORO,

Respondent,
/

CLAIMANTS’ RESPONSE TO RESPONDENT
STATE OF ARKANSAS, ARKANSAS STATE UNIVERSITY-JONESBORO
ONS DISMISS TO DI L
COMES NOW the Claimants, JERLENE AND ELIJAH GILMORE, by and through their

undersigned counsel, and files this their response to Respondent State of Arkansas, Arkansas

State University-Jonesboro, (“Respondent”) Motion to Dismiss. For the reasons described
below, Claimant asks the Commission to deny Respondent’s Motion to Dismiss instanter:

1. Claimants originally filed their. Complaint with the Claims Commission of the State of
Arkansas (“Claims Commission™) on October 29, 2012 and it was dismissed by this
Commission, without prejudice, solely for Claimants failure to timely respond.

2. Respordent has again filed a response on February 12, 2012 and has moved to dismiss
asserting that Claimant has failed to state facts upon which relief can be granted and because
Commission has previously dismissed claim.

3. Claimants received by U.S. Mail, Respondent’s Motion to Dismiss on February 28,
2013. Claimants’ refiling of this claim is timely, the statutes of limitation has not expired, and

the claim was not been previously dismissed on the merits,



4. Claimants hereby reply to, deny and demand strict proof of each affirmative defense as
set forth in paragraphs 9 through 13 of Respondent’s Response,

5. Claimants have stated a valid claim against Respondent for negligence on the part of
Respondent, and Respondent’s argument is one better-suited for a motion for summary
Judgment, but not a motion to dismiss addressed only to the four corners of the Complaint.

o MEMORANDUM OF LAW

Claimants will set out the facts as described in the Complaint and then explain as a matter

of law x.:vhy Respondent’s Motion to Dismiss is due to be denied.
L. Facts
According to the facts described in the Complaint, on April 16, 2010, Mr. Gilmore, who

- was a student at Arkansas State University, arrived home to ASU Collegiate Apartments after

work. Shortly after his arrival there

head. Additionally, claimants alleged that according to ASU’s Campus Security Act report,
there was a known history of violent crimes on Respondent’s campus. In particular, In July
2005, a student at ASU was shot in the chest at the Collegiate Apartments; In February 2006 an
ABU student was shot at the ASU Pavilion and in February 2008, an ASU student was raped on
campus. Further, Claimants alleged that ASU at Jonesboro had a duty to provide a safe
environment and adequate security for its students, especially when it was foreseeable that such
criminal activity could take place given the past incidences of violent crimes.
. Law

When ruling upon a Respondent’s Motion to Dismiss, the Commission must accept all of

Claimant’s well-pleaded facts as true and draw all reasonable inferences from those facts in favor

2 m\(wg()““\



of the Claunant. See Griffinv. George's, Inc., 589 5.W.2d 24, 25 (Ark. 1979). In this case,
when the Commission accepts all the pleaded facts as true and draws reasonable inferences from
those facts in favor of the Claimants, the Commission must deny Respondent’s Motion to |
Dismiss.

A. Plaintiff Has Stated Valid Claim for Relief |

The thrust of Claimant’s complaint in this case is that despite the fact that there had beeﬁ
a number of third party violent crimes committed on the ASU campus, and ASU’s own campus
police department’s reporting of such criminal acts, Respondents failed to employ reasonable
security measures to protect Michael Gilmore from reasonably foreseeable criminal activity, In
turn, that failure to employ reasonable security measures led to the deadly shooting of

Claimants’ son. A valid tort claims for negligence security is stated in the Complaint,

Respondent’s Motion to Dismiss is predicated on the general rule that & landownerhasno - ———

duty to protect its tenants from the criminal acts of third persons as set forth in Bartley v.
'S‘iveetser, 319 Ark. 117, 122, 890 8.W.2d 250, 252 (1994). Additionally, Respondent’s attached
a copy of the ASU-Jonesboro Apartment Contract to support its contention that the apartment
contract did not create a duty to protect its resident’s from the criminal acts of third persons. In
particular, the Respondent directs the Commission’s attention to paragraph IX, First, paragraph
IX‘dom not address ctiminal activity of third persons on the college campus. Secondly, the facts
-of the cases relied on by Respondent in support of its motion to dismiss, Sweetser, and Hall v.
Rental Management, Inc., 323 Ark. 143, S.W.2d 293 (1996) and Lacy v. Flake & Kelly Mgmr..,
Inc., 366 Ark 365, 235 S.W.3d 894 (2006), can be distinguished from the facts of Claimants’

complaint. In each the cases relied on by the Respondent, the relationship between the Landlord

o+



and the Tenants was metely that of housing. In this instance, Claimant’s decedent was a full time
student at ASU and was living in campus housing because of his enrollment for classes.
Pursuzt to the Apartment Contract at paragraph X, “Right to Eater the Room,” [tlhe University
reserved the right to enter the student’s room in several instances. The instance that is relevant
here, “when it appears that an occupant may be physically harmed or endangered.” Arguably, the
Respondent can and will undertake to protect students on’its campus when it is apparent that an
occupant is at risk of being physically harmed or endangeﬁ See, Respondent’s Exhibit 1.
More importantly, Respondent has failed to recognme that the general ruie is not
applicable in this case because the Respondent assumed the duty to provide security to its
students and gs such, it was bound to use reasonable care. See, Hall 323 Ark. at 149., citing,

Glasgow v. Century Property Fund XIX, 299 Ark. 221,772 8.W.2d 312 (1989) and Kilbury v,

McConnel, 246 Ark. 528, 438 . W.24 692 -(1969)—lir-particular; the Respomdent assumed & duty

to employ reasonable security measures to keep students, such as Michael Gilmore, safe from

known and foreseeable criminal activities of third parties by its establishment and employment of -

campus police officers who investigate and handle criminal acts, amongst other things, on ASU’s
campus and by preserving the right to enter the student’s housing when it perceives that the
student is at risk of harm or danger, |

It is respectfully suggested to the Commigsion that allegations as set forth in Claimants’
Complaint and the reasonable inferences which arise therefrom, lead to a valid claim for relief
due to Respondent’s negligence in failing to use reasonabie security measures to keep its
students, including Claimants’ decedent safe from reasonably foreseeable criminal acts of third
parties. Should the Commission disagree and determine that the Complaint does not adequately

4



set out these valid claims for relief, Claimant respectfully requests another opportunity to make
out the claims above-described and for the opportunity to make those claims in the more
traditional legal complaint (numbered paragrapbs) framework, rather than the form required
generally before the Commiésion. | |

IIl. Conclusion

Respondent’s argument to dismiss Claimants’ Complaint hinges on the general rule that a
landlord does not have a duty to protect its tenants from criminal act of third parties is well taken,
however, Claimants maintain that the general rule is not applicable in this instance because the
Respondent assumed a duty to protect its student residents by reserving the right to enter the
students residence when there is a risk of harm or endangerment and by the establishment of a

campus police force, It is respectfully submitted that the Complaint adequately states facts upon

which relief may be granted, as e

that the Commission will grant them an opportunity to amend so as to state facts upon which

relief may be granted,
ATE
eSASass O
NS A
M .
Y (IS Phyllis M. Gillespie, Esq.
N Florida Bar No. 0130801

E\\IED  Phyllis@pmgillespiclaw.

PENDING PRO HAC VICE ADMISSION

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the 4th day of March, 2013, I served a copy of the

Hb



foregoing by regular mail to: J effrey W, Plﬁyear, Attorney for the Respondent, via Electronic
Meail: jpuryear@wpmfirm com and at P.O, Box 3077, Jonesboro, Arkansas, 72403-3077 by
depositing same in the U.S. Mail in 2 properly addressed envelope with adequate postage

thereon.

c&%"gom‘ss“’“

47



MAR/08/2013/FRI (8:45 AM WPM_QIA@ FIRM . FAX No. 8709322552, P, 003/005

* ) . - . AR
. Clay NS as
hig 4. N
g
BEFORE THE STATE CLAIMS COMMISSION 8 2013
OF THE STATE OF ARKANSAS F?ECE Ve
D
JERLENE AND ELIJAH GILMORE, CLAIMANTS
Vs, | CLAIM NO.:13-0522-CC
STATE OF ARKANSAS,
ARKANSAS STATE UNIVERSITY - JONESBORO, RESPONDENT

REPLY TO CLATMANTS’ RESPONSE
TO MOTION TO DISMISS THE COMPLAINT

Comes now respondent, Arkansas Stats University - Jonesboro (hereinafter “ASUJ™), by and
through its attorneys, Womack, Phelps & MoNeill, P.A., and for its Reply to Claimants’® Response
1o Motion to Dismiss the Complaint, states as follows:

1. This Commission denied and dismissed Claim No. 13-0362-CC. There is no

—indication-that thedizmissal-was without prejudice, as contended by claimeants, Claifants have
* provided no legal basis for re-filing this cleim, -

2. The unfortunate events resulting in the death of Michael D, Gilmore were not
reasonsbly foresecable, as suggested by claimants. Indeed, Mr. Gilmore could not have foreseen
these events, inasmuch as he answered the door and was shot.

3. Claiments agree that in A;kansas a landowner has no duty to protect its tenants from
criminal actions of third parties,

4. Claimants suggest that Mr, Gilmore’s status as a student at ASUY lving in campus
housing somehow changes the analysis; however, they have citéd no Arkansas case or statute to
support their position.

| 5. Claimants also suggest that ASUJ might undertake more obligations than what is
found in the “ASU-Jonesboro Apartment Contract.” The language of that Contract is clear: ASUT
did not accept the responsibility to pfotect a tenant fromAcriminal actions. ASUJ is bound by the
terms of the Contract, but claimants cannot interpret the contract to impose additional obligations
on ASULJ, particularly those that are contrary to Arkansas law.
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6.  Claimants also contend that ASUJ assumed an additional duty of protection because

it emplayed carnpus police officers, ASUJ already adressed this argument in the motion to dismiss

" the complaint with brief in support. Claimants have no Arkagsas law to support this contention,

7. Finally, claimants ask for an opportunity to amend their complaint ifthe Comamission
agrees with the motion to dismiss. The Commission should deny this request. Claimants have had
every opportunity to state their cause of action but no claims exist under ‘Arkansas law. No
amendment is necessary. _

ASUJ respectfully moves this Commission fo grant the motion to dismiss the complaint of
claimants, Jerlene and Elijah Gjlmorc.

' Respectfully submitted,

Teffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Joneshora, AR 72403-3077

(870) 932-0900
E~Mm1 M_@MM

Aﬁoﬁ fol Respondcnt Sthte of Arkansas,

Arkansas State University - Jonesboro
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CERTIFICATE OF SERVICE

T hereby certify that service of the above and foregoing Reply to Claimanis® Response to
Motion to Dismiss Complaint was made by mailing a copy of same to the following attorney on the
8" day of March, 2013:

Ms, Phillis Gillespie
Attorney at Law
872 Colorado Avenne
Stuart, FL 34994
Attorney for Claimants

J W/Puryear v
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ST&-(E CLAIMS COMMISSION wbc:KET
OP]NION

Amount of Claim $ 1.000,00000 Claim No. _13.0§22.CC.

\
J; Attorneys
Jerlene & Elijah Gilmore

vE.

Claimant Phyllis M. Gillespie, A#OI0Y _ ¢1yimant

AR State University ' ' '  Jeffrey W. Puryear, Attomey :
Respondent Respondant

State of Arkansas

Date Filed Jﬂnual'y 14,2013 _ . : i Type of Claim ‘Wrongful Death

: .
FINDING (;DF FACTS
|
The Claims Commission hereby unammously denies and dlsmsses the

Respondent’s “Motion to Dismiss.” Therefore this claim will be set for hearing and all
part:es notified accordmgly

IT IS SO ORDERED. .

{See Back of| Oplnion Form)

CONCI-USION

. The Claims Commission hereby umiumously denies and dismisses the.
Respondent’s “Motion to Dismiss.” There this claim will be set for hearing and all

- parties notified accordingly. ‘

" Date of Hearing _ March 8, 2013 ' ;

Macch £, 2013 - %j//%/ﬁ/

Date of Disposition * i . S Chairman
B
T Commissionar

*EAppeal of any final Claims Commission decision is on.lg to the Arkansas Geperal Assembly as p:ov.fd’ed by Act £33 /
of 1937 and as found in Arkansas Code Annotated §19-10-211.



Arkansas Claims Commisslon

MAY1 208
BEFORE THE STATE CLAIMS COMMISSION CCEIVED
OF THE STATE OF ARKANSAS R
JERLENE AND ELIJAH GILMORE, CLAIMANTS
VS. CLAIM NO.:13-0522-CC
STATE OF ARKANSAS,
ARKANSAS STATE UNIVERSITY - JONESBORO, RESPONDENT

MOTION FOR SUMMARY JUDGMENT

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Motion for Summary Judgment,
states as follows:

1. The Claimants, Jerlene and Elijah Gilmore (hereinafter “the Claimants” or “Mr. and
Mrs. Gilmore™), are the parents of Michael D. Gilmore, deceased. They filed this claim against

4

ASUY 3 aTesult of Michael Gilmiore’s unfortunate deatir om Aprt 17, 2010:

2. In addition to his parents, Michael Gilmore was survived by four (4) siblings: Elijah,
Demarcus, Angella and Kaneisha (hereinafter and collectively “the siblings”).

3. Mr. and Mrs. Gilmore seek to recover money damages for the death of Michael
Gilmore. Specifically, they seek an award from the-State for all related medical expenses, the funeral
bill and the pain and suffering experienced by them and the siblings.

4, Probate administration has not been opened for the estate of Michael Gilmore,
deceased; thus, no one has been appointed as the administrator, executor or personal representative
of his estate.

5. The Claimants have filed this action against ASUJ to assert survival and wrongful
death claims. These are separate and distinct actions under Arkansas law. |

6. First, survival claims are allowed only under Arkansas Code Annotated § 16-62-
101(a)(1); and they must be filed by the executor or administrator of the decedent’s estate, No other

person has the authority or standiﬁg to file a survival action under Arkansas law. Id.



7. Neither Mr. nor Mrs. Gilmore has been appointed as the executor or administrator
of the estate of Michael Gilmore; therefore, they do not have standing, or authority, to file a survival
action for his estate.

8. Second, wrongful death claims are allowed only under Arkansas Code Annotated §
16-62-102(a)(1). They must be filed by the personal representative of the deceased’s estate; but, if
there is no personal representative, the wrongful death action must be filed by all heirs at law, which
include the parents and siblings of the deceased individual. Ark. Code Ann. § 16-62-102(b) &
(d)(1). No other person has the authority or standing to file a wrongful death action under Arkansas
law. Id.

9. As stated, there is no personal representative for the estate of Michael Gilmore; thus,
the wrongful death action can only be filed by all heirs at law of Michael Gilmore. The Complaint

that was filed on January 14, 2013 clearly shows that Mr. and Mrs. Gilmore are the only Claimants.
The Qihliﬁgq are not claimants or parties to the action, but Arkansas law required themto joininthis

wrongfu! death claim. Mr. and Mrs. Gilmore do not have standing on their own to file the wrongful
death claim. They were required to joiﬁ all of the siblings as parties. |

10.  The Complaint must be dismissed as a matter of law because Mr. and Mrs. Gilmore
do not have standing to file wrongflil death claims on behalf of the estate of Michael Gilmore.

11.  The Complaint is a nullity and of no effect. |

12.  All claims for survival and wrongful death must be filed within three (3) years from
the date of death. Ark. Code Ann. § 16-62-102(¢c)(1). More than three (3) years have passed since
Michael Gilmore died. This claim was not filed by the proper party within the applicable statute of
limitations. Therefore, all claims of survival and wrongful death are time barred and may not be

considered by this Commission. Ark. Code Ann. § 19-10-209.



13.  This Commission is without jurisdiction to make any award. Ark. Code Ann. § 19-
10-204(b)(3)(A) & (B).

14.  ASUJis entitled to judgment as a matter df law and a dismissal with prejudice of the
Complaint ﬁled.

15.  Pursuant to Arkansas Rule of Civil Procedure 56, ASUJ moves this Commission for
the entry of summary judgment.

16.  ASUJ’s motion is supported by the incorporated memorandum brief,

WHEREFORE, respondent, Arkansas State University - Jonesboro, moves for the Complaint
to be dismissed with prejudice and for the entry of summary judgment in its favor because the
Claimants have no right to an award in this matter.

MEMORANDUM BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

A, Introduction.

When an individual dies, two (2) separate causes of action come into existence under the
Arkansas statutes: (1) a survival claim, Ark. Code Ann. § 16-62-101(a)(1); and (2) a wrongful death
claim, Ark. Code Ann. § 16-62-102(b). Parties must strictly adhere to the statutory requirements
when they file these claims. Ramirez v, White Co. Circuit Court, 343 Ark.372,377,38 S.W.3d 298,
301 (2001); St. Paul Mercury Ins. Co. v. Circuit Court of Craighead Co., 348 Ark. 197,73 S.W.3d
584, 588 (2002).

The Complaint filed by the Claimants, Jerlene and Elijah Gilmore, (hereinafter “the
Claimants” or “Mr, and Mrs. Gilmore™), must be dismissed under Arkansas law. Mr.rand Mrs.
Gilmore have attempted to file survival and wrongﬁﬂ death claims against ASUJ, but they do not
have the legal authority, or standing, to file these claims, In addition, the applicable statute of
limitations has run and all survival and wrongful death claims are now time barred.

ASUI is entitled to summary judgment.
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B. Summary judgment standard.

ASUJ moves this Commission to dismiss the complaint with prejudice and enter summary
judgment in its favor. Swmmary judgment is pfoper when “the state of the evidence as portrayed by
the pleadings, affidavits, discovery responses, and admissions on file is such that the nonmoving
party is not entitled fo a day in cowtt.” Parkerson v, Lincoln, 347 Ark. 29, 61 S.W.3d 146 (2001).
According to the Arkansas Supreme Court, summary judgment is “one of the tools in a trial court’s
efficiency arsenal”; itis nét adrasticremedy. Bank of Arkansas, N.A. v. MANA Corp., 346 Ark. 469,
58 85.W.3d 366, 368 (2001).

C. Relevant Facts.

The Claimants filed a Complaint against ASUJ on January 14, 2013, to assert claims of
survival and wrongful death arising from the untimely and unfortunate death of Michael Gilmore,
which occurred April 17, 2010. Michae] Gilmore was survived by his parents and four (4) siblings:
Gilmore seek an award from the State for the expenses for Michael Gilmore’s medical care and |
funeral and damages for the pain and suffering endured by them and the siblings.

No one has opened a probate esﬁte on behalf of Michael Gilmore, deceased. Thus, there is
no probate matter pending and no one has filed a petition to be appointed as the executor,
administrator, or personal representative of Michael D. Gilmore, deceased.

D. Survival claims,

1. In general.

The first claim that is involved is a survival action. This claim permits a decedent’s estate
to recover daniages that the injured person would have recovered, if he had survived the incident.
Ark. Code Ann. § 16-62-101(a)(1). This includes medical bills and funeral expenses. The relevant

portion of the statute states:



(a)(1) For wrongs done to the person or property of another, an action may be
maintained against a wrongdoer, and the action may be brought by the person injured
or, after his or her death, by his or her executor or administrator against the
wrongdoer. . .in the same manner and with like effect in all respects as actions
founded on contracts.

Id. (emphasis added). The law is clear that survival claims can only be filed by the executor ot
administrator of the decedent’s estate. Jd. No one else has the authbriiy to file a survival claim, and
any other person who attempts to file a survival claim lacks standing. See Howard W. Brill, Law on
Damages, § 34:1 (5® ed. 2004 & Supp. 2010).

The Arkansas courts have consistently dismissed survival claims when the executor or
administrator did not file the claim. InSt. Paul Mercury Ins. Co. v. Circuit Court of Craighead Co.,
348 Ark. 197,73 §.W.3d 584 (2002), some of the decedent’s heirs filed a survival claim, but it was
dismissed because a special administrator had been appointed but did not file the lawsuit. A similar

result ocowrred in Dachs v. Hendrix, 2009 Ark. 542, 354 S.W.3d 95 (granting summary judgment).

In Hernandez v. Clark, 2004 Ark. App. LEXIS 481, the survival claim was dismissed because no
executor or administrator had been appointed for the estate. The same situations were present in
Hubbard v. National Healthcare, 371 Ark, 444, 451, 267 S.W.3d 573, 577 (2007); Norton v.
Luttrell, 99 Ark. App. 109, 257 S.W.3d 580, 582 (2007); and Farrow v. Sammis, 2007 U.S. Dist.
LEXIS 90429 (B.D. Ark. 2007), and those cases were also dismissed.

Arkansas law is unequivocal: the only person with standing, or authority, to bring a survival
claim for the decedent’s estate is the executor or administrator. Norton, 99 Ark. App. at 114, 257
S.W.3d at 583. That person is the real party in interest. Any effort by anyone else to file a survival
action fails as a matter of law.

2. Mr. and Mrs. Gilmore have no standing to file a survival claim for the
estate of Michael Gilmore.

There is no probate estate for Michae] Gilmore; thus, no executor or administrator of his



estate exists. That is the only ﬁerson who has standing to file a survival claim for the estate of
Michael Gilmore, deceased. This Commission recognizes a claim filed by an executor, administrator
or other representative ordered by judicial appointment. Ark. Code Ann. § 19-10-208(e).

The Claimants filed this survival claim in their individual capacity against ASUJ; however,
the law is clear that they have no authority to assert this claim. Smith v. St. Paul Fire & Marine
Insurance Company, 76 Ark. App. 264, 64 S.W.3d 764 (2001) (“Heirs cannot file a sﬁrvival action;
it must be brought by the estate.”) The only way the Claimants could have asserted a survival claim
against ASUJ is if they had been appointed as the executors or administrators of Michael Gilmore’s
estate; but, that never occurred.

E. Wrongful death claims.

1. In general.

The second cause of action that may be brought is one for wrongful death. This claim is for

1300, 1302 (W.D. Ark. 1990); and it must be brought by the personal representative of the estate.
Ark. Code Ann. § 16-62-102(a)(1). If, however, there is no personal representative, the actioﬁ must
be brought by all of the “heirs at law” of the decedent. Id, § 16-62-102(b). No other person or group
has the authority or standing to file a wrongful death claim.

The “heirs at law” include the decedent’s surviving spouse, children, parents and siblings,
all of whom are specifically listed in the wrongful death statute. Ark. Code Ann. § 16-62-102(d)(1);
Ricev. Tanner,363 Ark. 79,210 S.W.3d 860 (2005). All of the listed heirs must join as parties who
file the complaint. Id., 363 Ark. at 84, 210 S.W.3d at 864-65. The absence of any single heir as a
party means the claim is nullity. Sanderson v. McCullom, 82 Ark. App. 111, 116, 1128.w.3d 363,
365 (2003). An heir joins in the complaint when she is listed as a party in the title of the action, as
set forth in Arkansas Rule of Civil Procedure 10(a). Williams v. Bradshaw, 459 F.3d 846, 849 (8"
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Cir. 2006). Itis insufficient for an heir to be simply identified in the complaint; rather, he must be
specifically named as a party. Id

The Arkansas courts have routinely dismissed wrongful death lawsuits that were not filed by
either the personal representative of the estate; or, in the absence of a persdnal representative, all of
the heirs listed in the statute. For example, in Rice v. Tanner, 363 Ak, at 84, 210 S.W.3d 864-65,
there was no personal representative for the decedent’s estate. Some of the heirs filed the wrongful
death suit but they failed to include all of the decedent’s siblings; therefore, the court granted
summary judgment and dismissed the case. Jd. When similar facts were presented — there was no
personal representative and a wrongful death case was filed by less than all heirs at law— in the cases
. of Mendez v. Glover, 2010 Ark. App. 808, 379 S.W.3d 92, 97 (2010); Hubbard v. National
Healthcare, 371 Ark. 444, 451, 267 S.W.3d 573, 577 (2007); Brewer v. Poole, 362 Ark. 1, 207
S.W.3d 458 (2007); Farrow, 2007 U.S. Dist. LEXIS 90429; Rice, 363 Ark. at 84, 210 S.W.3d at

Hernandez v. Clark, 2004 Ark. App. LEXIS 481; Ramirez v. White Co. Circuit Court, 343 Ark. 372,

381,38 5.W.3d 298, 303 (2001); and Sanderson, 82 Ark. App. at 116, 112 S.W.3d at 365; the courts
entered summary judgment or dismissed thoséwrongﬁll death lawsuits, as Weli. See also Davenport
v. Lee, 348 Ark. 148, 72 8.W.3d 85, 91 (2002). |

In Recinos v. Zelk, 369 Ark. 7, 11, 250 S.W.3d 221, 224 (2007), the court dismissed a
wrongful death suit that was improperly filed by the decedent’s statutory heirs because a personal
representative had already been appointed and was the only person with standing to file the case.
For the same reason, summary judgment was granted in Dachs v. Hendrix, 2009 Ark, 542, 354
S.W.3d 95.

There is no exception in Arkansas law. Wrongful death claims must be filed by the personal

represchtative of the estate. If no representative has been appointed by the probate court, the action
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can only be filed by all heirs at law of the decedent’s estate. Wrongful death actions filed by anyone
else fail as a matter of law for lack of standing. Norton, 99 Ark. App. at 114, 257 S.W.3d at 583.

2. The wrongful death claim filed by Mr. and Mrs. Gilmore was not filed
by all heirs at law of Michael Gilmore; thus, there is no standing.

A wrongful death claim for the estate of Michael Gilmore must be filed by the personal
representative, if one exists. Given that there is no personal representative, all of the heirs at law of
Michael Gilmore’s estate had to join as parties in order to properly file a wrongful death claim.
Here, Mr. and Mrs. Gilmore filed the lawsuit, but the siblings did not join as parties to the action.
The siblings are not listed as Claimants with Mr. and Mrs. Gilmore in the caption of the Complaint,
which is required for filing a wrongful death claim with this Commission. To be effective, the
complaint had to name all of the heirs — both parents and all siblings — as Claimants and parties.
That was not done. Ark. Code Ann. § 19-10-208(a)(2); see also Ark. R. Civ. Pro. 10(a).

Moreover, the fact that they were listed in the last paragraph on page 2 of the Complaint is

insufficient for them to be named as a party who joins in the action. Williams, 459 F.3d at 849,

The absence of even one heir renders the complaint meaningless because the claim was not
filed by the parties who had standing to bring the action. None of the siblings joined as parties.
Thus, Mr. and Mrs. Gilmore lacked standing.

F. The effect of the Complaint filed by the Claimants.

Arkansas law states that when a survival claim or wrongful death claim is filed by one who
lacks standing, the complaint is a nullity and of no effect. St. Paul, 73 S.W.3d at 588; Brewer, 207
S.W.3d at 466. “A complaint that is a nullity ‘never existed.’” Mendez, 2010 Ark. App. 808, 379
S.W.3d at 97.

This Commission must find that the Complaint filed on January 14,2013, is a nullity because
the Claimants lacked standing. The Complaint is of no effect and never existed under Arkansas law.
Mr. and Mrs. Gilmore are not the real parties in interest who can assert a survival or wrongful death

claim. Ark. R. Civ. Pro. 17(a); see Recinos, 369 Ark. at 12, 250 S.W.3d at 225.

8
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G. The statute of limitations bars any claims of survival or wrongful death.

All claims for survival and wrongful death are governed by a three (3) year statute of
limitations. Ark. Code Ann. § 16-62-102(c)(1). Michael Gilmore died April 17, 2010; therefore,
the applicable statute of limitations ran on April 17, 2013. Prior to that date, there was no claim
propetly filed against ASUJ. Any claim that has not been timely filed may not be considered by the

Commission. Ark. Code Ann. § 19-10-209. This claim must be dismissed with prejudice.

Moreover, any attempt now cannot save the claims for survival or wrongful death. For
example, if a personal representative of the estate of Michael Gilmore was appointed now, he could
not file a claim after the Complaint is declared a nullity and the statute of limitations has expired.
Norton, 99 Ark. App. at 112,257 S.W.3d at 582. Itis too late for any amendment or correction. See
Brill, Law on Damages, § 34:1, supra. The same is true if all heirs at law of Michael Gilmore’s

estate attempted to file a wrongful death claim now — there is no time for correction. See Brewer,

filed timely by the person(s) with authority to bring the action.

“The [Clommission shall make no award for any claim which, as a matter of law, would be
dismissed from a court of law or equity for reasons other than sovereign immunity.” Ark. Code Ann,
§ 19-10-204(b)(3)(A). The claims for survival and wrongful death, as a matter of law, would be
dismissed from a court of law or eqiu'ty. ASUJ is entitled to summary judgment and a dismissal as
a matter of law on all claims filed by the Claimants.

H. Conclusion.

This Commission should dismiss with prejudice the Complaint filed on January 14, 2013,

and enter summary judgment in favor of ASUJ. There can be no award to the Claimants,

LD



Respectfully submitted,

Jeffrey W. Puryear (93109) '
WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Jonesboro, AR 72403-3077

(870) 932-0900

E-Mail: jpuryear@wpmfirm.com

Arkansas State University - Jonesboro

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing Motion for Summary Judgment and
Memorandum Brief in Support of Motion for Summary Judgment was made by mailing a copy of
same to the following attorney on the 29™ day of April, 2013:

Ms. Phillis Gillespie Mr. E.B. Chiles IV

Attorney at Law Mr, Bradley G. Dowler

872 Colorado Avenue QUATTLEBAUM, GROOMS, TULL
Stuart, FL 34994 & BURROW, PLLC

111 Center Street, Ste. 1900
Little Rock, AR 72201
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ARKANSAS STATE

CLAIMS COMMISSION
. MAY 15 2013
BEFORE THE STATE CLAIMS COMMISSION — .
| OF THE STATE OF ARKANSAS RECEIVED
JERLENE AND ELIJAH GILMORE CLAIMANTS
v. Claim No. 13-0522-CC
STATE OF ARKANSAS,
ARKANSAS STATE UNIVERSITY ~ JONESBORO RESPONDENT

CLAIMANTS’ RESPONSE IN OPPOSITION TO
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

Claimants Jerlene and Elijah Gilmore, for their Response in Opposit:mn to Respondent’s
Motion for Summary Judgment, state:

1. Jerlene and Elijah Gilmore filed a claim with the Commission related to the death
of their son Michael Gilmore under the rules and regulations of the Arkansas Claims

Commission.

2. The claim is to recover for the medical and funeral expenses and the pain and

suffering of the parents, Jerlene and Elijah, and siblings, Demarcus, Angella, Elijah and

-~

/—Ka.uish%cle_aﬂy identified in Claimants’ complaint, This complies with Commission Rule

g ———

2.1, which requires that the claimants be identified in the “statement of facts.” *

3. The Claimants followed the procedure as required by the Claims Commission
outlined in the “Frequently Asked Questions” and pursuant to the instructions for filing of a
claim.

4. In particular, the Claimants proﬁded the information and itemized statements and
bills as required by section 3. STATEMENT OF FACTS and Section 4. PERSONAL INJURY
AND DEATH CLAIMS of the instructions for filing claims.

5. Claimants complaint set forth the address of the claimant, the time, place, amount

claimed, and the state department or agency/division in which the claim originated as required by

2



the Claims Commission filing requirements. Claimant attached the medical bills to the
complainf as provided at section 4.

6. Claimants complied with the requirements as set forth in the Claims Commissions
rules and regulations to state their claims against Respondent, and the Commission should deny
Respondent’s motion for summary judgment,

WHEREFORE, Claimants pray that the Commission deny Respondent’s motion for
summary judgment and resolve this claim on its merits.

MEMORANDUM BRIEF IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

A. Summary Judgment Standard
Summary judgment is only granted when it is clear that there are no genuine issues of

material fact to be litigated, and the party is entitled to judgment as a matter of law. See, Couch

v. Farmers Co. Ins., 375 Ark. 255, 289 S.W.3d 909 (2008). Once the moving party has
established a prima facie entitlement to summary judgment, the non-moving party must present
proof and demonstrate the existence of a material issue of fact, Id

While Arkansas Survival and Wrongful death statutes require that a lawsuit be brought
by either the personal representative of an estate or all of the heirs at law, the Claims
Commissions rules and regulations are in alignment with those statutes but appear to not be as
stringent on how the heirs or claimants are identified.
B. Argument

In its motion, Respondent requests that this Commission dismiss Claimants’ claims on a
technicality. Respondent acknowledges that the Claimants identified all the heirs at law in
Complaint’s statement of facts but argues that Claimants were required to list all the heirs at law

in the caption of the Complaint, citing Arkansas Rule of Civil Procedure 10(a}, in order to state a

3



wrongful death claim, Respondent’s Brief, at 8. Rule 8.1 of the Claims Commission Rules,
however, provides that the Commission Rules take priority of the Rules of Civil Procedures.
The Commission Ruleé applicable to this claim are not as stringent as the Rules of Civil
Procedure and do not require claimants to be named in the style of the complaint. Rule 2.1
regarding “Form of Claims” requires only that “[e]ach claim shall have a statement of facts
sufficiently clear to identify the Claimant, the Respondent state agency, the circumstances giving \
rise to the claim and the amount of monetary damages sought.”

Importantly, the Arkansas Claims Commission requires that these rules and regulations
be liberally construed to provide a simple and just method for resolving Claimants® claims:

“These rules and regulations shall be liberally construed to secure a simple, just and expeditious

method for the consideration of claims against the State . . . .” Rule 1.2. As required by Rule

stating, “[t]he tragic loss of Michael Gilmore caused his partents, Jerlene Gilmore and Elijah
>

X
Gilmore, along with Michael’s siblings, Elijah, Demarcus, Angella and Kaneisha, jo experience

great pain and suffering. Complaint, at 2. No rule or regulation of the Commission requires that
-

all known claimants must be listed in the style of the Complaint. Particularly when liberally

construed, Claimants have complied with the Commission’s rules and requirements in properly

stating a claim for wrongful death against Respondent. The Commission should deny
Respondent’s motion for summary judgment and resolve Claimants® claims on their merits.
C. Conclusion

Liberally construing the rules and regulations discussed above, Claimants have complied
with the Commission’s rules and requirements in properly stating a claim for wrongful death

against Respondent, and Respondent’s Motion for Summary Judgment should be denied.
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Respectfully submitted by:

OTT & GIVLESPIE, PLLCD

ar No.: 0000306
Pending Pro Hac Vice Admission
872 Colorado Ave.

Stuart, FL 34994

(Ty  772-600-5875

(Fy  772-600-5904

-and -

QUATTLEBAUM, GROOMS, TULL /
& BURROW, PLLC

Brad L. Dowler, Esquire
Arkansas Bar No.:

[11 Center Street, Suite 1900
Little Rock, AR 72201
Attorneys for Plaintiff

(Ty  501-379-1738

(F)  501-379-3838

CERTIFICATE OF SERVICE

I'hereby certify that a true copy of the foregoing document has been mailed, postage
prepaid, to the following attorneys of record this 15th day of May 2013:

Jeffrey W. Puryear, Esquire
WOMACK, PHELPS & McNEIL
Century Center

301 West Washington

P.O. Box 3077

Jonesboro, AR 72403
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ARKaN,
Clamg C%QSA?ITATE

SSion
| MAY 2.9 2015
BEFORE THE STATE CLAIMS COMMISSION REC
OF THE STATE OF ARKANSAS Elvep
JERLENE AND ELIJAH GILMORE, CLAIMANTS
VS. CLAIM NO.:13-0522-CC
STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - JONESBORO, RESPONDENT

REPLY TO CLAIMANTS’ RESPONSE IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its reply to claimants’ response in
opposition to motion for summary judgment, states:

The Gilmores cannot proceed before the Arkansas State Claims Commission because they

have no standing to assert a claim. The Commission must dismiss as a matter of law.

A, | SURVIVAL CLAIMS

The Claimants do not oppose ASUJ’s motion for summary judgment on the survival claims.
By their silence, they have conceded that they have no standing to assert a survival claim because
there is no executor or administrator of Michael Gilmore’s Estate.

B. WRONGFUL DEATH CLAIMS

In the memorandum brief in support of motion for summary judgment, at pages 6 - 8, ASUJ
explained why the Complaint filed by the Claimants was legally insufficient to assert a wrongful
death claim, including the fact that the Claimants merely listed Michael Gilmore’s siblings at the end
of the Complaint. ASUJT’s motion| for summary judgment is based on the wrongful death statute,
Ark. Code Ann. § 16-62-102(a)(1), and the numerous cases from the Arkansas Supreme Court, the

Arkansas Court of Appeals and the Arkansas Federal Courts which compel a dismissal of the



Complaint and which are binding on the Commission. There is no law to the contrary, as
demonstrated by the Claimants’ response, which is devoid of any legal authority.

ASUJ is clearly entitled to summary judgment on the wrongful death claims.

In an effort to avoid a dismissal, the Claimants have turned to the Rules of lPractice &
Procedure of this Commission and requested that an exception be made 5o that they do not have to
follow the substantive law of Arkansas. The Commission’s Rules are subject to the substantive law
of Arkansas for wrongful death claims; and this Commission is prohibited from making an award
in any claim which, as a matter of law, would be dismissed by a court of law or equity. Ark. Code
Ann, § 19-10-204(b)(3)(A). This Comnﬁssion cannot disregard the statutory mandate of the
Arkansas Legislature and must follow the substantive law. The Rules of this Commission provide

no exception.

The Claimants first suggest that Commission Rule 8.1 provides relief. Rule 8.1 says that the
Arkansas_Rules of Civil Procedure apply uniess the Commission’s Rules are to the contrary. The
Arkansas wrongful death statute and case law are separate from the Arkansas Rules of Civil
Procedure and control over the Commission’s Rules. Additionally, Arkansas Rule of Civil
Procedure 10(a) addresses the naming of parties in a complaint. There is no similar Commission
Rule, including Rule 2.1 which was cited by the Claimants. Rule 2.1 only requires a statement of
facts that will cleaxly “identify” the claimant. This is not contrary to or inconsistent with AR.C.P,
10(a); therefore, A.R.C.P. 10(a) applies in addition to the wrongful death statute and case law.

The Claimants also suggest that by following the Instructions of this Commission for filing
their Complaint they are allowed to bypass the substantive law for wrongful death claims. Those

Instructions are not the Rules of the Commission. Even if they were, there is nothing in the Rules

-
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which concerns the naming of parties as stated in A.R.C.P. 10(a), so there is nothing to the contrary.
At best, the Instructions are additional requirements for filing a complaint. Following the
Instructions cannot create a claim when none exists. The Commission must dismiss.

The complaint form from this Commission requires any claimant to provide his or her name
and address. Jerlene and Elijah Gilmore identified themselves as the only claimants who were filing
the claim for the death of their son, Michael Gilmore. The siblings were not named as claimants and
did not join in the filing of the complaint. Indeed, they were only mentioned at the very end. The
Arkansas wrongful death statute and case law require that all siblings must join as claimants with
Mr. and Mrs. Gilmore; however, they failed to take that action. The end result is that the Claimants
have no standing and the Complaint that was filed is a nullity.

The Arkansas substantive law governs this wrongful death claim. That law must be followed

by the Claimants, regardless of the venue where they commence the action. It isundisputed that they
failed to follow the Arkansas substantive law: ASUJT’s motion for summary judgment is not based
on a technicality; it is the law govemning all wrongful death claims. The Arkansas Supreme Court
mandates strict adherence to the wrongful death statute, which was not done in this case.
ASUJ is entitled to summary judgment, The claim must be dismissed.

Respectfully submitted,

Jeffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.

P.O. Box 3077

Jonesboro, AR 72403-3077
(870) 932-0900

E-Malil: jpuryear@wpmfirm.com

Arkansas State University - Jonesboro
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Arkansas Clalms Commission

. JUL1g 2013
BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS RECEIVED

JERLENE GILMORE and ELIJAH GILMORE CLAIMANTS
VS. CLAIM NO.:13-0522-CC

STATE OF ARKANSAS, -

ARKANSAS STATE UNIVERSITY - JONESBORO, . RESPONDENT

NOTICE OF APPEAL

Come§ now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJI"), by and
through its attomeys, Womack, Phelps & McNeill, P.A., and for its Notice of Appeal, states as
follows:

1. On June 13, 2013, the Arkansas State Claims Commission issued its Opinion/

Findings of Fact on the motion for summary judgment filed by ASUJ.

2. In that Opinion, this Commission denied ASUJ’s motion for summary judgment with
respect to the wrongful death claims filed by the Claimants, Jerlene and Elijah Gilmore.

3. ASUJ gives notice to this Commission and the Claimants that it is appealing that
portion of the Court’s Opinion which denied its motion for summary judgment oﬁ the wrongful death
claims. ASUJ takes this appeal to the Arkansas General Assembly, as allowed by Arkansas Code
Annotated § 19-10-211(a) & (b)(1).

WHEREFORE, Respondent, Arkansas State University - Jonesboro, gives notice of appeal
as to the Opinion/Findings of Fact of the Arkansas State Claims Commission which denied its

motion for summary judgment on the wrongful death claims filed by the Claimants, and requests all

relief to which it is entitled.
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Respectfully submitted,

Jeffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Jonesboro, AR 72403-3077

(870) 932-0900

E-Mail: jpuryear@wpmfirm.com

s fpr Respondent,{$ftate of Arkansas,
Arkansas State University - Jonesboro

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing Notice of Appeal was made by
mailing a copy of same to the following attorney on the 16‘11 day of July, 2013:

Ms. Phillis Gillespie
LAWS SCOTT & GILLESPIE, PLLC

872 Colorado Avenue
Stuart, FL 34994

and

Mz. E.B. Chiles IV

Mr. Bradley G. Dowler
QUATTLEBAUM, GROOMS, TULL
& BURROW, PLLC '
111 Center Street, Ste. 1900

Little Rock, AR 72201

Attorneys for Claimants
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Arkansag

State Claims Commissfén
JUL 292013
BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS .

. RECEIVED
JERLENE AND ELIJAH GILMORE | CLAIMANTS
V. Claim No. 13-0522-CC
STATE OF ARKANSAS,
ARKANSAS STATE UNIVERSITY — JONESBORO RESPONDENT

CEATMANTS RESPONSE IN OPPOSITION TO

RESPONDENT'S NOTICE OF APPEAL
Claimants, Jerlene and Elijah Qihnore, for their Response in Opposition to Respondent’s
Notice of Appeal, state:
1. On July 16, 2013, Respondent, Arkansas State University —~Jonesboro, filed its
Notice of Appeal of the Commission’s denial of a portion of ASUJ’s motion for summary

judgment on Claimant’s wrongful death ctaim. Respondent’s rely on Arkansas Code Annotated

§ 19-19-211(a) & (b)(1).

2. . Claimants’ oppose Respondcht’s Notice of Appeal on the ground that only a final
and binding decision of the Commission can be appealed to the Arkansas General Assembly. See,
Claims Commission Rules and Regulations; Appeal of Commission's Decision. The Claim
Commission’s denial, in part, of Respondent’s motion for summary judgment is not a final and
binding decision. Additionally, the Commission’s Order filed on June 14, 2003, did not state that
its findings were a final order.

3. Moreover, the granting of or denial of a partial summary judgment is not a final

order that is appealable. U.S. Bank, N.A. v. Milburn, 352 Ark. 144, 100 S.W. 3d 674 (2003). A

final order is one that ends all issues or that establishes a final assessment of damages.‘ Tri-State

Delta Chemicals, Inc. v. Crow, 347 Ark 256, 61 S.W. 3d 172 (2001).
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- 'Wﬁérefore, Claimants’ respectfully request that the Commission deny Respondent’s
Notice: of Appeal because the dismissal of part of its summary judgment motion is not a final

appealable order. -

SPIE
illespie, Esq
dr No.: 0130801

Flonda Bar No.: 0600306
Pending Pro Hac Vice Admission
872 Colorado Ave.

Stuart, FL 34994

(T)  772-600-5875

F)—772-600-5904

- and —

QUATTLEBAUM, GROOMS, TULL
& BURROW, PLLC

Brad G. Dowler, Esquire

Arkansas Bar No.:

111 Center Street, Suite 1900

Little Rock, AR 72201

Attorneys for Plaintiff

(T) 501-379-1738

(F) 501-379-3838

Local Counsei

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foreag?oing document has been mailed, postage
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Arkansas

State Claims Commission
AUG 0 52013
BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS
RECEIVED

JERLENE GILMORE and ELIJAH GILMORE CLAIMANTS

VS, : CLAIM NOQ.:13-0522-CC

STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - JONESBORO, RESPONDENT

REPLY TO CLAIMANTS’ RESPONSE
IN OPPOSITION TO NOTICE OF APPEAL

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Reply to Claimants’ Response

in Opposition to Notice of Appeal, states as follows:

L. ASUJ admits paragraph [ of the Claimants’ response. According to Ark, Code Ann.

Arkansas General Assembly.” According to the law created by the Arkansas Legislature, ASUT has
an absolute and statutory right to appeal the Opinion/Findings of Fact of the Arkansas-Claims
Commission, dated June 13, 2013.

2. The Claimants’ object to ASUJ’s appeal and assert that the Opinion/Findings of Fact
issued by the Comumission was not a final ruling which decided the entire claim and thus contend
that an interim order cannot be appealed. This objection is not based upon Ark. Code Ann. § 19-10-
211(a), which authorizes the appeal of any decision of the Commission.

3. In other claims before the Commission, parties have appealed interim orders and
findings of fact to the Arkansas Legislature. Not all appeals from the Commission to the General

Assembly are final decisions which determine every issue in the case.



4, When the Commission denied ASUJ’s motion for summary judgment on the
wrongful death claims filed by the Claimants’, that Opinion/Findings of Fact, dated June 13, 2013,
was a final decision. ASUJ must appeal that ruling to the General Assembly because there is no
other recourse.

5. Denies paragraph 2 of the Claimants’ response. The Rules of this Commission,
which address appeals, state that the “process of appealing decisions of the Commission to the
General Assembly is found in the Arkansas Code at § 19-10-211.” The Rules clearly follow the
statute, which state that any decision of the Commission can only be appealed to the General
Assembly. The purpose of the Comumission’s Rules and the statute is to identify the only venue
where an appeal can be lodged — the General Assembly. Neither the Rules nor the statute requires
that an appealable order must be one which concludes the entire claim, nor do they prohibit an appeal

of an interim order.

cases cited by the Claimants do not pertain to an appeal of a decision of the Commission or its Rules;

thus, they have no application to ASUJ’s appeal. As noted in the Rules, the process for appealing
a decision is based upon Ark. Code Ann. § 19-10-211(a). Likewise, the Arkansas Rules of Appellate
Procedure do not apply to an appeal from the Arkansas Claims Commission.

WHEREFORE, Respondent, Arkansas State University - Jonesboro, respectfully submits that
the appeal of this matter from the Arkansas Claims Commission to the Arkansas General Assembly
is appropriate, precedent shows that such appeal is allowed, ASUJ’s only recourse is with the
General Assembly, and the Claimants® opposition should be dismissed; and it prays for all other

relief to which it is entitled.
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