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Arkansas Claims Commission

BEFORE THE CLAIMS COMMISSION JUL 05 2013
OF THE STATE OF ARKANSAS
RECEIVED
THOMAS FREEMAN and

JUDY FREEMAN CLATMANTS

VS, CLAIM =13-0888C C

STATE OF ARKANSAS,

DEPARTMENT OF HUMAN SERVICES.

DIVISION OF CHILDREN AND FAMILY

SERVICES RESPONDENT

ANMSWER

Comes on Respondent. the State of Arkans.ie. Department of Human Services. Division

of Children and Fanuly Services CDOES™ ) and for it Anew or Lo the Complamt states as

fotlows:

o Respondent dentes Hability in the above relerenced clain:, Account tornntion s

Ageiey Number: Ry

Cost Center 417376
Interna! Order = HSANHONY
Fund DOES 2600
Fund Center k%3

2 DCES dentes fabilite on this claim, DOES disputes all issues of habilin and

damagzes. The claimants saftered no severe “emotional distross.” Claimants” pur

ported

“emotional distress™ s not genuine.

IThercafter.

Claimants tatled and refused (1)

J 02y failed and retused to visit the child during the end of life hospice care

ghven in the e I other words. Claimants failed to visit their child while the child w as



dving Now they claim emonional disiress,” The child w e vers b and succumbed o natyral
cagses due o arare congenita! condition. Phough claimanis” alteue “emotional disress< their
ek of involvement with their ohild in the monihs prior o the child s death. both while the ohild
was in the hospiral and while under hospice care. shows otherwise. DUES toHowed its own
pelicres with regard to the Tanera! and Gid not know or hate dnd reason o heliove that the
clammants would purportediy sufter from “emotional disiress” w hen they had Hide to no contact

with the child for months betore the child died.

3 The child was very seriousty il when

for health and safen redsons in August, 200y

3

Lintt she died of natural cdauses approxiniately ten (LG montls

child

tater. The child was approximatels IX months ofd at the time of death and ad been

rmore than one-halt ol 2 the child™s e

During the ten (10 mont i Fthe claimanis failed © remedy the conditions

4. Though Chirmants now assert “emotional distress.” their lack ofanmyv imolvement.
corttact orvisttation with the child prior to death show s otherwise. Despite the child s serfous
iness and Tengthy hospitatization. the claimants rarely visited the child. DOFS even offered the
parents @ gas card to pay their transportation fuel costs for Bospital visits but to no avail.
Claimanis failed to visivwith the child vnee the ehild was placed on end of Tife hospice care.
Based upon the claimants” Tack of myvolvement with the child prior to death. there could be and
Has o severe Temotional distress” sutfered by them based upon the funeral arrangements paid

for by DCES Consequentiy. the actions of DOES here were neither OUIFAZCOUS NOT ¢XIrene.

and certamnly caused no real severe memotional distress™ 4s is now claimed
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tacts of this case. established through the acis and, more appropriately here the omissions of the

AR

parenis. there was po i anhintliction by DUES and no severe emotiona! distrose” More ty

clanming “emotional disires<” D purposes of statin et does notmake i, Seo Vel
Dlamicl 365 AR 393020071 The distress claims now asseried 10e bighly suspect and

neprobabie

Fyec

DUTS provided and paid for o memorial <onize D e claimanis separale i

the vne provided (o

WHERFFORE. Respondent mon s ihas this Comemission Jery the elaim and discharge

Rosnecttlly suhminied.
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A RKAUBNGSA S
DEPARTMENT OF Office of Poilcy and Legal Services
T richard.rosen@dhs.arkansas.gov

700 W Main Street. Donaghey South
PO Box 1437, Slot 8-260 - Little Rock, AR 72203-1437
501-320-6334- Fax: 501-682-1390 - TDD: 501-682-8933

SERVICES

March 10, 2014

Norman L. Hodges, Director
Arkansas Claims Commission
101 E. Capitol Ave, Suite 410
Little Rock, AR 72201

RE: Freeman vs. DHS - Claim #13-0380-CC
Dear Mr. Hodges:

I bring to the Commission’s attention a typographical error on page one (1) of
Respondent’s Brief that inadvertently changed the meaning of the sentence.

On page one (1) of Respondent’s Brief, the sentence states: “The Court found that the
findings were not ‘uncontested’ by the Freemans, who were represented by counsel at the
hearing” The sentence should read “The Court found that the findings were ‘uncontested’ by
the Freemans, who were represented by counsel at the hearing.” The placement of the word
“not” before uncontested was in error.

I apologize for the confusion.

Sincerely,
Kol &
%ﬂ‘\\ N %x\@‘”‘;ﬁmﬂ
Rich Rosen
Attorney for Respondent

RNR/ddc
CC: Robert Kelly, Esquire

humanservices.arkansas.gov
Protecting the vulnerable, fostering independence and promoting better health
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BEFORE THE CLAIMS COMMISSION 19
OF THE STATE OF ARKANSAS

THOMAS FREEMAN and

JUDY FREEMAN CLAIMANTS

V8. CLAIM #13-0880-CC

STATE OF ARKANSAS,

DEPARTMENT OF HUMAN SERVICES,
DIVISION OF CHILDREN AND FAMILY
SERVICES RESPONDENT

Respondent’s Trial Brief

Comes now Respondent, the State of Arkansas, Department of Human Services, Division
of Children and F amily Services (“DCFS™), and submits the following points and authorities:
Introduction
The Claimants herein, seek $2,500,000 from the Arkansas Department of Human
Services, Division of Children and Family Service ("DCFS™) claiming “extreme emotional
distress” because they were unable to dispose of their-m body aﬂerﬁdied of natural

causes while in DHS foster care, Theirm, B . dicd of o terminal illness

approximately ten (10) months aftc w2 ol
@ County, Arkansas and placed into custody by the State of Arkansas, due to “parental
unfitness” and “neglect,’- was placed into the DHS custody after the Court found the child

was " ENEs ¢ under Arkansas law and that removal from the parents was necessary

to protectfifi@health and safety. See Exhibit 1- Adjudication Order. The Court found that the

findings were @ “uncontested” by the Freemans, who were represented by counse! at the

hearing. \EER was 18 months old whenqiBdicd,

Pape1cf13




For reasons more fully explained below, the claim against DCFS should be denjed
because: (1) the Freemans had no disposition rights under Arkansas law at the time tho SR,
died; (2) DCFS complied with its guidelines for arranging funerals for children in DHS custody,
and (3) the Claimants admitted (hat they suffered no “emotional distress” as a result of any
inability to make the burial arrangements for m As will be seen from Claimants’ depositions
and as discussed below, the Freemans® testimony established that they were unwilling and
unable to assume liability for the funeral and burial arrangements, and were estranged from

R o5 cvidenced by the finding of parental unfitness, as well as their failure to visit 8

the hospital, moving away and then having no contact with‘ in the weeks and months

before she died of her terminal tilness.

Claimagnts Forfeited Anv Risht To Disposition Under Arkansas Law

Per the Complaint filed herein, Claimants argue that DCFS violated their rights under

Ark. Code Ann. §20-17-102(d)(1 (D) when DHS refused to release B < body to them after

. died. Claimants assert that this purported violation caused them to suffer damages in the
amount of $2,500,000 for their “emotional distress.” However, Claimants’ arguments under are
without merit for there (3) reasons.

First, Ark. Code Ann. §20-17-1 02(d)(1}(D) pertains to the rights of the surviving children
of the decedent and ‘, being an 18 month old ¢hild, had no surviving children. Claimants

cited the wrong subsection. The statute provides for the right to control the remains of a

deceased person. It states:

" Per their respective answers to Interrogatory No. 3, they see $1,000,000 for emotional distress
and $1,500,000 for punitive damages. See Exhibits 2 and 3 - Answers to Interrogatory No. 2, p.
3.

Page 2 0of 13




(d)(1} The right to the disposition of the remains of a deceased person, the
location, manner, and conditions of disposition, and arrangements for funeral
goods and services to be provided vests in the following in the order named,
provided such person is eighteen (18) years of age and is of sound mind:"

% * +

(D) Fourth, the sole surviving child of the decedent or if there is more than one
(1) child of the decedent, the majority of the surviving children.

Consequently, Claimant’s arguments herc are without merit and should be dismissed.
Ark. Code Ann. §20-17-102(d)(1)(D) does not afford them any rights to disposition as claimed
and the claim was never amended.

Second, even if Claimants had cited the comrect subsection, their claim would still be
without merit. To the extent that Claimants had any such disposition rights at all, they forfeited
such rights under Ark. Code Ann. §20-17-102 ()1 )C).

Under Ark. Code Ann. §20-17-102 (e)(1), the statute provides that “[a] person entitled
under this section to the right of disposition shall forfeit that right, with the right passing to the
next qualifying person as listed in this section, in the following circumstances.” One of the
circumstances is listed under §20-17-102 (e)(1X(C) is an unwillingness to assume liability for the
costs of the funeral. Section 20-17-102 (e} 1) C) states:

Any person who possess the ri ght of disposition, but who is unwilling to assume
the liability for the costs of such arrangements and disposition if sufficient
resources are not available in the decedent’s estate to pay such costs at the time
that costs became due and payable.

Thus, unless the Freemans were willing to assume the costs of the funeral, they forfeited

their right to disposition. The undisputed testimony of both Claimants established that they
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neither had the means nor the inclination to assume financial liability for GEEEE’ s funcral and

burial expenses. Moreover, the testimony showed that the Freemans moved just beforcq
died and were not available to make the arrangements at the time that they were made.”

The evidence on this point is clear. Judy Freeman testified:;

I. that Claimants made no arrangements for the disposition, funeral, or burjal fon,

or for 2@ marker (JF depo 41/23-42/1);

!‘-J

that none of her siblings, none of the Freeman brothers or sisters, and none of Mr.
Freeman’s parents made any arrangements for the disposition, funeral, or burial for
‘, or for @@ marker UF depo 42/2-7);
3. that neither the Freemans nor their family members made any arrangements for
disposition of RERY's body before @ burial (IF depo 49/7-11);

4. that the Freemans did not pay for the funeral or burial (JF depo 46/20-15)

5. that the Freemans did not contribute any money to pay for s grave marker (JF

depo 47/1-2);

6. that neither she nor Mr. Freeman were any financial position to pay thousands of
dollars for-’s funeral (JF depo 43/9-13); and

7. that the Freemans did not make any arrangements to incur any debt to pay fo"s
funeral, burial, or disposition {depo 43/14-17); and

?Ms. Gorden, the DCFS case worker, testified that she attempted to reach the Freemans as (e
was dying but could not locate them (AG depo 45/21-22; 47/14-17). She also went to their home
but they had moved and even the dog was gone (AG depo 46/17-23). Mr. Freeman admitted

that they moved to Ft. Smith a few weeks beforc QM died (TF depo 12/2-4; 13/9-12: 14/12-
13).
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8. that DHS paid for u’s funcral and burial (JF depo 43/18-19).

Mr. Freeman’s testimony was no different. Mr. Freeman testified:

1. that he did not contact any funeral homes to make his own arrangements {TF depo

86/24-87/2);

2. none of his brothers, sisters or any grandparents made any arrangements or any

inquiries into the disposition, burial, funeral, or any marker furu {TF depo
91/20-24);

3. that Claimants did not have the finances to pay for a funeral (TF depo 93/3-5); and

4. DHS said it would pay for -‘s funeral and burial (TF depo 94/11-14),

Consequently, the undisputed testimony established that Claimants forfeited any existing
right to disposition when, per Ark. Code Ann. §20-17-102 (e)(1)(C), they failed to assume and
were unable and unwilling to assume liability for the costs thercof.

It is undisputed that Claimants failed to even inquire about arrangements for"s
funeral and burial at any time prior to ‘ burial.  When asked at deposition “What
arrangements did you make?” Mr, Freeman testified “We didn’t make any.” (TF depo
88/4-5). Though, Mr. Freeman conceded that something had to be done with the body (TF depo
92/7-9), he failed to take any action on his own, only complaining of the actions taken by DHS.
Just as DHS had to step in to care for-whi!e. was alive, DHS had to make the funeral
arrangements in‘ death. The Freemans failed to even provide a buria}- for-or an
grave marker, Instead, Claimants relied upon the generosity of DHS and “s foster parents.
The foster parents purchased"s burial (R and purchased the grave marker (ND depo
36/4-6; 37/3-5).

ATKGNSOS

state Cid
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Despite the claims made here, the Freemans happily utilized the arrangements made by
DHS, attended the memorial service at the funeral home, and invited their family and guests to
attend as well. Mrs. Freeman’s testimony on this point is particularly revealing. When asked
about the arrangements made by DHS, Mrs. Freeman testified:
1. she had no problem with the visitation/service at the funeral home (JF depo 40/11-
17}
2. she was satisfied with the way‘ looked in the open casket (JF depo 42/8-11);
3. it was an appropriate casket (JF depo 42/21-23);
4. she was satisfied with the way R was dressed for burial (JF depo 42/17-20);
5. it was an appropriate service for“ (JF depo 44/12-16),
6. the funcral home had staff present to assist the family (JF depo 44/17-19);
7. an appropriate announcement was placed in the newspaper (JF depo 43/20-25); and
8. the family was able to and did place personal items into the casket (JF depo 42/25-
43/2), which gave her comfort {(JF depo 43/3-4),
The only concemn that Mrs. Freeman had about the arrangements was that the funeral

home posted "s name on the board, as guests walked in, as ‘(RN 0t 1

BB (40/13-16).°
Moreover, despite Mr. Freeman’s claims that he made demand for the body to DHS, ke
admitted that DHS did not havem’s body at the time of the claimed demand (TF depo 92/7-

9). The body had already been taken from the“ home by the County Coroner and delivered

* This comment was odd becauscQIR's name is GRS

oy’ - stated by Mrs. Freeman. (i was called ‘ not‘
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directly to the funeral home, where it remained until burial.* Thus, Mr. Freeman'’s claims that
DHS somchow denied them disposition rights arc incorrect because DHS simply did not have
possession of the body at the time.  Moreover, Mrs. Freeman, who was not married to M.
Freeman, never claimed she made any such demand on DHS at all.

Consequently, Claimants forfeited any claim to disposition rights under §20-17-102
because they were unable angd unwilling to assume liability for the costs thereof, Moreover, as
shown above, the Freemans made no such arrangements and made no attempt to make any such
arrangements on their own. They relied upon DHS to make the arrangements and then utilized
the arrangements made.

Finally, Claimants also forfeited any right to disposition under Ark. Code. Ann §20-17-
102(e)(1)}{D) because they were Yestranged” fromm as defined therein. As stated above, the
right of disposition is not absolute. The statute identifies instances were the rights are forfeited.
One of those instances where the right is forfeited is an unwillingness to assume liability for the
funeral costs. Another instance is where the parties are estranged from one another.

Section 20-17-102(e)(1)(D)}({i) provides that the right is forfeited “[wihen the person
entitled to the right of disposition and the decedent were estranged at the time of death.” The

statute defines “estranged” to mean ““a physical and emotional separation from the decedent at

* Ms Gurdon, the DFCS case worker, testified that something had to happen with the body so the
it went to the funeral home (AG depo 51/1-4) as it could not be left in thc“’s home (AG
depo 51/13-14). None of the Freeman family stepped forward (AG depo 52/4). She stated that
the body went to the funeral home because there was no other place for it to go (AG depo 52/11-
15). The Freeman family did not contact her about arrangements in advance of"s death

nor did any of the Freeman relatives (AG depo 52/6-10).
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the time of death which existed for a periad of time that clearly demonstrates an absence of due
affection, trust, and regard for the decedent.”  Ark. Code Ann. §20-17-102{e)( 1 XD )ib){a).

There is no question that the Freemans were estranged from B W s cemoved

from their home by » S

i on proven allegations of parental unfitness. See Exhibit | -

Claimants then visitcd“ only four (4) times over the next ten (10)
months despile‘serious medical problems, lengthy hospitalizations, and terminal illness.’
Claimants failed to pay any financial support for‘while.was in foster care (TF depo
38/2-5) and failed to send-any gifts, cards, candy or clothes whilee was in foster care
(AG depo 58/14-17). Significantly, Claimants failed to maintain contact with‘ and \;vere
unable to be located afier they learned that ‘was dying (AG depo 45/17-22). They failed to
maintain contact with the case worker in violation of the Circuit Court Order. See Exhibit | —
Adjudication Order, p. 3. The Freemans moved from Mena to Ft. Smith without informing DHS
that they had moved (AG depo 35/1-16). Significantly, the Freemans moved to Ft. Smith and
after they were told that- was dying (AG depo 47/14-17). Mr. Freeman admitted that the
reason they moved was “Judy particularty did not want to be in that area any longer” (TF depo
14/18-20).

Consequently, the testimony introduced established that the Freemans and‘ were
cstranged as defined by statute and that they forfeited any right to disposition under this
subsection, as well as the one forfeited under (e){1)C) discussed ahove.

Though Claimants may assert that that subsection (e)1}(E) applies here because DHS

had custody and demand was purportedly made with 48 hours, per the statute, the exceptions ar¢

Mr. Freeman admitted that they only visitc‘ four (4) times (TF depo 27/8; 62/16;
66/18; 70/7).

Page Bof13 site Claims Co
1pR L0 1
RECEVED




not exclusive. In other words, the Freemans forfeited any such right of disposition if any one of
the circumstances listed applied. Once the Freemans forfeited their rights, whether they made
any demand on DHS is irrelevant. Claimants did not regain their rights to disposition after
forfeiture upon subsequent demand on DHS. Morcover, for the reasons explained above, any
such demand would kave been for no good reasen, as Claimants made no actual arrangements
for disposition of the body.

Finally, the statute provides for instances where disposition rights conflict and authorizes
the filing of a petition in the circuit court to quickly resolve any conflicting claims. See Ark.
Code, Ann §20-17-102(e)(2). Claimants could have, but did not, file a petition to seek
disposition of the body as is allow by the statute and o such petition was ever filed by their
family or by their attorney prior to burial (JF depo 45/15-19).

DCFS Complied With Iis Guidelines For Arrianvine Funerals

Though Claimants assert that DHS failed to follow its own policy on arranging funerals
for children in foster care, such claim is incorrect. DHS did comply with its own policy. Per
DHS Procedure IX-B6 goveming funeral arrangements for children in foster care, DHS will
“Assist parents with funeral arrangements, considering the religious and cultural beliefs of the
family, and finances as deemed appropriate...” See Exhibit 4. The policy then directs “upon
approval from the DCFS Director make the funeral arrangements with the help of the foster
parenis if the Division has guardianship or the parents are unable to assume this responsibility.”
As discussed above, the Freemans, as parents, forfeited their rights to disposition and failed to
assume any responsibility for the funeral arrangements. Morcover, the Freemans were nowhere
to be found in advance of-s death and the body could not be left in the \RB's home (AG

depo 51/13-14). None of the Freeman family stepped forward (AG depo 52/4).
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Consequently, DHS did follow its own procedures despite Claimants’ arguments

otherwise.

Claimants Suffered No Emotional Distress Caused By
Their Lack of Involvment With The Funeral Arrangements

Claimants assert that they suffered “emotional distress” because they were denied their
right to dispose ofn’s body as they wished. They even assert that DHS’s actions in making
the arrangements were “outrageous.” However, Claimants admitted in their depositions and in
their answers to Interrogatory No. 3 that all of the injuries claimed herein were cause by“’s
death, not by the denial of any right to disposition. See Exhibit 2 and 3 for Answers to
Interrogatory No. 3.

In Interrogatory No. 3(a), Claimants were each asked to “Please identify and itemize all
injuries that you assert you suffered due to the acts complained of in this lawsuit.” (original
emphasis). Each Claimant replied “Claimant experienced grief and sorrow over the death of his
{her] “, and has experienced anxiety, depression, paranoia, shame, sleeplessness, and
periods of crying and nausca. Claimant continues to experience those symptoms to some
degree.”

However, the claim here is not one aboutw death, cause of death or wrongful
death® Instead, it is a claim against DHS for a perceived or purported denial of disposition

rights to the body afier ‘dicd. As such, the injurics and distress caused by the death itself

® Both Claimants concede that- died of natural causes. See T. Freeman depo 97/2-5, and J.
Freeman depo 13/20-14/1. Consequently, both Claimants readily admitted in their depositions
that DHS was not responsible ibr‘s death and that this claim is not a claim fo/\ip
wrongful death. See T, Freeman depo 96/21-25 and J. Freeman depo 14/2-4, 51/4-6.
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are not compensable here. Thus, to the extent that Claimants assert any claim for anxiety, crying,
depression, sleeplessness, paranoia and shame, those injuries and that distress were not, by their
own admission, proximately caused by the acts complained of in the claim.

Claimants’ testimony is consistent with their interrogatory answers. Mr, Freeman testified
that his emotional injuries of sleeplessness, upset, and anxicety were dug to "s death {TF
depo 102/1-17; 105/2-6).  He also testified that his injuries included crying (TF depo 99/1-7),
inability to function (TF depo 100/5), and paranoia about what is said about him on the internet
(TF depo 99/1-7; 109/12-14; 10/8-13; 11/10-12). He actually denied suffering from any
depression, discomfort and embarrassment (TF depo 106/5-9). He stated that the family even
went to grief counscling a few times to discuss "how we felt of ~S death” (TF depo 35/19)
and about their "feclings about mpassing" (TF depo 37/7-12). These visits were not about
distress purportedly caused by the denial of disposition rights. Claimants did not see any other
health professional and were prescribed no medications (TF depo 37/19-22; 38/14-17; 109/2-3).

Consequently, based upon his swom testimony and swom answers to discovery, Mr,
Freeman suffered no compensable injury related to the claim made here. Instead, all of the
emotional distress identified by Mr. Freeman was caused by -‘s death, not by the funeral

arrangements as originatly claimed,”

” Mr. Freeman's claims that he was unable to function are equally disingenuous as he never was
able to work the entire 18 months ol-’s life (TF depo 19/6-8), only visited (B 4 times in
10 months, and was found by the (RIS County to be an unfit, neglectful

parent. Thus, Mr. Freeman's inability to function was established long before QR died.
Moreover, his claim that he is unable to eat much is refuted by his admission that ke is 5'9" tall

and weighs 230 pounds.
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Mrs. Freeman's "distress” is, likewise, unrelated to the claim. In her deposition testimony,
Mrs. Freeman stated her injuries werc stress, crying, being scared of DHS and that she "do[es]n't
want to deal with it." (JF depo 50/1 2-22). Like Mr. Freeman, she too admitted that the stress was
caused by ﬁs death stating that she was "very stressed out tha‘ passed away.” {JF
depo 51/2). She also conceded that her crying was because ‘ died (JF depo 56/19-
57/1). She testified that she had no other symptoms (JF depo. 50/23-24).

Consequently, the injuries asserted here by Mrs. Freeman were, by her own admission,
not caused by the events complained of in the claim. Moreover, it is difficull to imagine that
Mrs. Freeman could suffer severe emotional distress from not making buria! arrangements when
neither she nor Mr. Freeman bothered to visit‘ more than four (4) times in the last ten
months 0"5 life and moved 1.5 hours away from CGERED s QERD vas dying simply
because "Judy particularly did not want to be in that area any longer.” See TF depo 14/18-20.

Significantly, neither Claimant incurred any “out of pocket” expenses (JF depo 54/22-24)
(TF depo 115/21-22),

Moreover, to the extent that Claimants rely on the tort of “outrage” (also known as
intentional infliction of e;notional distress), such reliance is mistaken. Arkansas Courts have
stated that discomfort, upset, embarrassment, anxiety, loss of sleep and depression do not meel
the mental distress element of the tort of outrage. Coombs v. J.B. Hunt Transport, _ Ark. App.
24, 388 S.w.3d 456 (2012). The tort of outrage was never intended to give redress for every

slight or indignity that one must endure. Jones. v, Clinton, 990 F. Sup 657 (E.D. Ark. 1998).
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Conclusion

For the reasons stated above, Claimants forfeited any right to disposition under Arkansas
law and have no actual injuries resulting from any claimed denial of their rights. Moreover,

DHS complied with its procedures in arranging the funcral. Consequently, Claimants’ claim

against DCFS should be denied.

Respectfully submitted,

ARKANSAS DEPARTMENT
OF HUMAN SERVICES
Division of Children and Family Services

By: @(fb@\@w?@Q P@—;&,‘,\

Richard Rosen, AR Bar #97164
Office of Policy and Legal Services
P.O. Box 1437, Slot S260

Little Rock, Arkansas 72203
telephone # (501) 320-6334
rich.rosen(@dhs.arkansas.gov

CERTIFICATE OF SERVICE

This is to certify that | mailed a copy of the foregoing trial brief, postage prepaid, this 5%
day of March, 2014 to:

Robert Kelly, Esquire

9 Court Street
Ft. Smith, AR 72901

Rich Rasen
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INFORMATION NOTTO BE RELEASED
Concerning the fatality of a child, the Department of Human Services shall not release:
A tafermation on sidlings of the child
E. Attorney-cient communications
C.  Anyinformation if ralease of such informaticn would jeopardize a criminal investigarion

PROCEDURE 1X-B5: Arkansas Child Death Review Panel
08/3013
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2!l needed information to tha local child Fatality review teams.

PROCEDURE IX-B6: Guidelines for Funeral Arrangements far Children In Out-of-

Home Placement

082013

The Family Service Worker will;
A, Notify the Courty Supervisar In the child's initiating toJnty and the parent’s residant county. The County
Supervisor will then obtain the Area Director's approval 1o make initial funeral arrangements.
B, Assist parents with funeral arrangements, considering the religious and cultural beliefs of the familv. and
finances 35 deemed appropriate and mest with funeral hames to obtain cost estimates.
L} Alecal Funeral Director will be used.
2} Allowahle expensas Include customary costs Such as a casket, grave opening, fowers,
appropriate clothing, and a reasonablyspriced grave marker.
3} Frior approval from the DCFS Director will be received before contracting for final arrangaments.
€. Upon approval fram the DCFS Director make the funeral arrangements with the help of the foster parents
if the Divislon has guardianship or the parents sre unable to assume this responsibility.
D. Pay expenses by routing the CFS-334: Foster Care Authorization for Billing if child has savings, usa a DHS
Requisition obtained through the DHS-1914 process or a state Purehasing Card,
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Arkansas Claims Commisston

MAR - 5 204
BEFORE THE CLAIMS COMMISSION RECEIVED
OF THE STATE OF ARKANSAS
THOMAS FREEMAN and
JUDY FREEMAN CLAIMANTS
VS. CLAIM #13-0880-CC
STATE OF ARKANSAS,
DEPARTMENT OF HUMAN SERVICES,
DIVISION OF CHILDREN AND FAMILY
SERVICES RESPONDENT

Respondent’s Witness and Exhibit Lists

Comes now Respondent, Arkansas Department of Human Services, Division of Children
and Family Services ("DCFS") and for its witness and exhibit list, states as follows:
Witness List
DCFS expects to call the following individuals as witnesses:

Alisha Gorden (DCFS case worker) via deposition testimony and in person
Nancy Diffee (Emily's foster mother)- via deposition testimony

Pastor Steven Squires via deposition tesimony

Thomas Freeman (Claimant) via deposition testimony

Judy Freeman via deposition testimony

DCFS representative in person (possible)

Representative of Children's Hospital in person (possible)

N w N e

Exhibit List

Deposition of Alisha Gorden, including exhibits;

Deposition of Nancy Diffee;

Deposition of Steven Squires;

Deposition of Thomas Freeman, including exhibits;

Deposition of Judy Freeman, including exhibits;

Thomas Freeman's Answers to Respondent's Interrogatories;

Judy Freeman's Answers to Respondent's Interrogatories; and
Adjudication Order entered by the Circuit Court of Polk County, Arkansas;

®NO L AW
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Respectfully submitted,

Arkansas Department of Human Services
Division of Children and Family Services

o Xl o d Bme,

Richard Rosen, AR Bar #97164
Office of Policy and Legal Services
P.O. Box 1437, Slot 8260

Little Rock, Arkansas 72203
telephone # (501) 320-6334
rich.rosen(@dhs.arkansas.gov

CERTIFICATE OF SERVICE

This 1s to certify that I mailed a copy of the foregoing witness and exhibit list, postage
prepaid, this 5th day of March, 2014 to:

Robert Kelly, Esquire
9 Court Street
Ft. Smith, AR 72901

Wielawd Koo
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BEFORE THE STATE CLAIMS COMMISSION 5
O The Siate of Arkansas Ve o, Ay "
Q/'/}) ‘S\QS
Ay
THOMAS FREEMAN and Hap ’ Co,%/
JUDY FREEMAN, Claimants é}% S5t
S
V. Claim No. 13-0880-CC 091/50

ARKANSAS DEPARTMENT OF HUMAN SERVICES/
DIVISION OF CHILDREN & FAMILY SERVICES, Respondent

CLAIMANTS' PREHEARING BRI}

This claim is set for hearing belore the Commission on Apnit [0, 2014, [n anticipation of

thar hearing, Claimants, Thomas Freeman and Judy Freeman, submit this brief detailing the facts

and jaw pertinent to thetr clanns.

FACTUAL BACKGROUND

‘he facts underlying this matter are uncomphicated and largely undisputed. The
Respondent's Answer filed herein contains no dental of the Claimanis® allegations that it retamed
custody and possession of the body ol the Claimants' deceased daughter and that the Clanmanis
were denied custody and possession of the body.

Claimants’ daughter, Emily Cheyenne Freeman, was bom o December 16, 2008, and
was removed from the Clasman' kome by the Respondent sometime during the month of
August 2009, At the time of Enuby’s removal for faihure to thrve, Claimants had four (4) other
minor children residing with them i their home, including a three vear old daughter. None of
those children were remaoved by the Respondent from Claimams’ care and custedy. Subscquent
to her removal, it was discovered that iy was very 1l suffering from a rare congenital
condition affecting her fungs that ultimaely caused her death. Emily remained in the
Respondent's custody in foster care through the date of her death on tune 11, 2010, and her

subsequent buriai on June 13, 2070,



o~

On the date of their daughter’s death, Claimants requested possession of her body in
order io dispose of her remains aceording to their wishes, Claimants were advised by the
Respondent through its agent, Dustin Horn, thal they were not getting Emily's body back and that
the Respondent did not have to give her back to the Claimants. The Department retained
possession and custody ol Emily's remains and made funeral arrangements for [inal disposition.
Claimants were not involved in any decision regarding the disposition of Emily body nor
regarding funeral arrangements. Claimams were told by the Respendent that they could have a
visitation on Saturday, June 12, 2016, but that they would not be allowed to attend the funeral
service on Sunday, June 13, 2010, Ciammants understood that if they and thetr fanuily attempted

woould be arrested.

to attend BEaxily's funeral service, i

Claimants contend in this maiter that as Emily s parems they had common law and
statutory rights to their daughter's body mcluding the right 10 control the dispesition of her
remaine, including the location, manner, and conditions of disposition, and the arrangements for
funerat soods and serviees o be provided. Furthermore, Claimants mamtain that these rights
vested n them at the tme of Emily's ¢eath.

Additionallv. Respondent's own policies and procedures provided guidelines that would
have assisted the Claimanis in making appropriate funeral arrangements for their daughier.
Respondent did not provide that assistance to the Clarmaonrs,

Claimants comend that the Respondent's actions deprived them of thewr vested rights
restulting i their sulfering and continuing to suller severe emotional distress. They mamtain that
the Respondent's actions were willlul and wanton, such that its conduct was beyond all bounds
ot decency. Specificaliv, the Respondent intentionally, recklessly, or neghgenty withheld

Emily's body from the Claimants, mterfered with their vested and lawiui possession of her body.

(R



interfered with their right to bury their daughter. and interfered with their right to make

arraneements for funeral goods and services, The Respondent knew or should have known that

cuch actions would result in severe emotional distress beng suffered by the Claimants. ‘S}Of
[
. , G, Y%
LEGAL DISCUSSION ",
%’P J'C\ QJ‘
)
[R RIGHTS TO CONTROL DISPOSITION OF 4 BECEDENT'S REMAENS, gcf(; I)?/))/

%
s,
[

AL Common Law Hight.
Arkansas courts recognize that a guasi-property right in dead bodies vests i the nicarest

relatives of a deceased person. Travelers Ins. Co. v Smith, 991 S W.2d 391, 595 (Ark. 1999):

Crocken v, Essex. 19 SOW.3d 385, 589 {Ark. 2000 following fravelers, in recognizing the
vesting of a quast-property right wn dead bodies): see Fogelaar v US. 665 T Supp. 1295, 1500

(.. Mich. 1987 )stating that "{f]ew things are more cherished, respected, or sacred than the
right o bury our dead.”). The right arises out of a family’s duty o bury their dead and includes
"nossession and custody of the body for burial, Lo prevent the corpse from disturbances afies
burial, o1 1o remove it o a proper place.” Travelers at 390: see Crocker at 589 (recognizing i
right as "possession, custody, and control of the body for purposes ol burial”).

Arkansas courts further recoginse that the rights (o possession, custody and conirol of @
dead body "are within the protection of the law." Crockerr at 389, Travelors at 597 (recognizing
that common Taw has impoesced civil habiity "lor the wrongful interference with that nght™y see
Teasiov v, Thompson, 163 SW.2d 9400 942 {Ark. 1942)(s1ating "that the right of possession for

n\..,

burial s a legal right coupied with cerain duties which the courts will protect and that an

unlawiul merference with these righis 15 a basis Jor suit for damages.”).

B. Statutery Right

s quasi-property right was recopnved and codifed mio Arkansas Jaw i the Avkansas

—
'
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Final Disposition Rights Act of 2009 (2069 Ark. Acts 402)(codified at Ark. Code Ann. § 20-17-

102 ¢7 seq )("AcL”). The Act provides m part:

(1) The right io contral the disposition and remains of a deceased person, the
location manner. and conditions ol disposiion, and arrangements for tuncral
soods and serviees o be provided vests in the following m the order named,
provided such peysan is eighteen (18) years of age or older and s of sound mind:

i in the decedent's declaration
+ death, v accordance with

(A First, a person annomied by the dece

of final disposition cxecied before his or b

this section:

{B) Sccond, the surviving spouse;

[l

(C) Third, the sole sseviving child of the deeedent or i there is more than

sedent, the maority of the surviving children;

ore (11 ehild of the d
(L)) Fourth, the sprviving paresr oi pareits of the decedent,
Ark. Code Ann. § 20-T7-102cd 3 it -0 D)0 (Bmphasts added).

The Act further provides m part

saht of disposition shall forfen

(CH Y A nerson mlnl d wncer His section 1o the s
: : sperson as hsted i ihis

that right, wib fhe ine 1 the nesd gualiiy

secuon, in the ollowmg crrcastanoes:

(b Where the Depurtment of Human Services has custody of the
decedent and a persvn authorized under subsection (d)( 1) of this section
has not claimed the right w pus%csqmn of the decedent's remains within
fortv-eight (48 hours following the deceder

i

's death.
Ark. Code Ann. § 20-17-1020e)0 1) “

Fhe Actis clear and stratghtlorward i that the right of disposition of & dead body vests
i surviving parents, particulurly, svhere minor children are imvolved. Where the body is in the
ctistody of the Department of Humans Services, the person or persons holding that right have
foriv-cight (43} hours 1 which o claim possession of the body or the right 15 devmed (o be

forteri.

¥ - 01

Bre this case, Claimants wre e surviviag parcitls of Ziatly, and they reguesied possession
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of her body from the Respondent on the day of her death. The Respondent retused to relinguish
custody of the body o the Claimants, Thus, as a matier of common law and siatutory law
Claimants have an action against the Respondent lor its wrongful interference with their right to

the possession, custody and control of their dauginer™s body for purposes of arranging the

dispositien of her remaims and conductmg a sunable funeral service. Accordingly. the

Respondent is labie tor any and all damages suttered by the Claimants, including severe 5
i oo, Y,
emotional distress, caused by us wrongful interferenc /Q/bj ’76'%
Yy, G
e . A)ﬁ O/})
. OUTRAGE. 5o g,

Al In General. 5‘@6\/
%
The Arkansas Supreme Court ouidines the eiements for the tort of outrage as foliows:

) the actor intended o ittt emotional distress or knew or should have known
!m crotional distress was the Bikely vesult of s conduet; (2) the conduet was
‘exireme and oatragecus.” was ‘beyvond all posaibie bounds of decency,” and was

‘urteriy intolerablic ina Ci\‘!izzeu sociery'; (3) the acvons of the detendant were the
cause of the planutt's distress: and (4) the emotional distress sustained by the
11

pamtilt was so severe that no reasonable person could be expected o endure 1.
Crockerr, 19 SOW.3d at 589 (quoting MeQuay v Guarhaip, 531 Ark. 466, 470-471, 963 S.W .24

83383 (1998}, The Cowt gives the clm a "narrow view” and "reguires clear-cut proof to

LA

establish the elements”, but that requirement does not mean "prool greater than a preponderance
of the evidence." Crocken at 389 (quonng MeQuay). Al vitrage <laim "does not open the doors
ol the doors ol the court to every sliehi insult or indignity one must endure in Bie.” Travelers,
Q97 SOW2d at 393,
B. Cases tnvolving Gutrage and the Disposition of Dead Bodies.
i Fravelers Iy, Coove Smith, 981 SW.2d 391 (Ark. 1999),
The Court has had occasion 1o consider the wort of outrage in connection with the

disposition of dead bodies iy other cases. n Travelers. the embalming of the decedent's body

31



was delayed Nive days so Travelers nsuranee Company could arrange for and obiain an autopsy

o determine the cause of death. 7/ o 2930 The autonssy was pever oblained causing the

embahming delay, and the funeral was held one week following the decedent's death. 7o at 364,
By the time the embalming process bt begun, the body had deteriorated such that 1t was not

presentable Tor visitation or an eeen casket fuperal ax desired by the Sith family, fdl at 394

The Smiths brought suit against Travelers alieging the tort of ourrage. /d. ar 594, The
evidence presented to the jury showed that Travelers failed to prompily obtain an autopsy and,
consequently, hmdered the embalming of the body deluyving the tuncral and the Smith's gricving
process. /oo ai 3970 The Smith fumedy testified to the exacerbation ot their ariet die to the defay
- having the funerall the mabtiny 1o bave an open cusket funeral, thewr lack of understanding ihe
delav, and emotional and psychic disturbances, such as erving and nightmares, /. ai 597,

The jury found in the Smith fany's favor awarding them compensatory and punitive
damages. Jd at 3894, The trial court demed Travelers’ motion for judgment notwithstanding the
verdict whieh alleged that the jury's verdict was net supported by substantial evideonce, and

Travelers then appealed the demal of its motion. Jd at 3

R

3.

The Court held that the wial did not err in denving Travelers’ motion. fd ot 397, in
reaching iis holding, the Court was "lnjindiul ol the tmporance in which our socicty and the
common faw has beld the famsly's right w bury their dead, and the civil Hability imposed tor the
wronglul mterference with that rightt™ /dl a1 397, The Court found that there was substantia
cvidence to support the findings that Traveler's conduct was intolerable. that Travelers "shouid
fave known that its actions would cause decp and severe emotional distiess to {the Smiths]" and

that Travelers” "acted in reckless disregard of that fact." 4. a1 597,

2, Growth Properties [y, Cannos, 669 W.W . 2d 447 (Ark, 1984).
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In Growth Properiies Tv. Canmpon, 669 W.W 2d 447 (Ark. 1984), the corporation

onstruction vehicles across graves occupied deceased

operating a cemetery drove heavy ©
members of the Cannen family and exposed the vaults o view. /d at 449, Some members of

the Cannon tamily complamed 1o the corporation, others refrained from trequenting the burial

sttes, and at least one was teld by a corporation employee "not to come back untit the work was
finished if she found 1t upseiting.” £ at 449, Light members of the Cannon family broughi suil
alleoing severe mental anguish and distress (or ouirzge) among other claims. /d. at 448, i a

beneh wiall the judee awarded the Cannons compensaiory and punitive damages. Jo at 4438,

The corporation appeaied contendmyg that the trial court erred because the Cannons had
nresented no prool of actual damage. but had rather made "vague references o feeling bad abow
cor being heartsick™.” o at 448, The Court rejected thetr contention stating:
[TThe essence of the wrt of outiage 1s the mjury w the plainil?s emotenal well-
being because of outrageous ircatment by the defendant. 1 ibe conduct s
sulficientdy flagrant to give rize 10 the o, then the mjury the law secks to redress
is the anguish tsell and 1t need not rest, parasiticatly, on more demonstrative loss

OF Uy,
Jddar 448, The Cowrt further stated that "mental anguish itsell s the actual damage, and proot of
specral damage in terms of cut-of-pocket expenses of exact pecanmiary medasuremeni is not
essential o a recovery of compensatory dumages.™ 74 ar 448,

The corporation also argued that the trial court erred in awarding punitive damages as

evidence of malice, willfulness or wantonness was lacking. 74 at 449, The Court likewise

]

rejected the argument stating that conscious indifierence to the conscequence one's actions, i
sulficiently wanton, will sustain a punitive damage award. /ol at 449-4350. The Court found tha

the Cannons had shown that the corporation had "engaged in a prolonged and callous desecration

»the graves of thewr Kinsman. " [ at450. While recogiizimg that opinions ditier widely
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reearding "conduct that merely offenduand that which e so outrageous as 1o be inwlerable i;é\O&

cnvilized socicty,” the Court stated that "we cannot say the supporting evidence was wholly
without substance i view of the deep human feelings irvolved.” Td. at 450 (emphasis added).
i Crockett v. Fsvev, 19 SW . 3d 585 (Ark. 2006).

+

eral home alleging neghgence and

o

In Crockern. the Crocketi oy sued Ess

itentional acts constiuting extromee 2ol outrageous cos:nes on the part of the defeadants

sterviming from the manrer in whieh o by membess Smerat was conducted. fodat 387 The

{rocketts contended that the defosdirs urged theny 1o hoees and shorten the finera! service. that

SO oiLiners were it behind and

the funcral procession was condactad 0 such a way il

others had te driv e at excessive speeds 1o keep up with the procession, that the defendants acted

annoyed and hurried the comnmuttal, that Essex drove over graves and grave stones (o bring a

nandicapped famiy member to e gnneside and thus shoren the service, and thist Essex did i

1

Lants moved for sumimary judy

ih,

pAY Proper aiention ai the gravaesid:

. N i AUV LT IR B UV I B SR VAR SN .. Y T P T
ot ihe basis that the Crocketts badd farled o ostabinsd any of their causes of action, sind (he bl

SR

court granted their monon. fd at 388
by ailinming the inal court, the Court first res iowed ity ouirage cases that deelt with deah

meluding Travelers psupray, Grovwth Properiies Dosuprai, and Neff . St Pad Five and Macine

Jros, Coo 3044 Arvk IR, TR9 SOW 2d OS5 (1990 Fd wi 359, The Coor then noted that the

Crocketts had tatled (o present proot o refute evidenee submitted by the detendants in their
sty judgiment moton. o at 390 Novertheless, oven had evidence been prosented, the

option sugeests that the Court woutd have found that the facts alleged by the Crocketis could

DO sUPpert an action for ourage when the mude and unprotessional behavior of the detendanis is

1

compared to the mishandiing of & bods as i Trovelers and dhe descoration of family members'
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araves as s Growrh Propertios I Td at 5SS
4. Neff v St Panf Fire & Marine Dins. Co., 799 5.9 . 2d 795 (Ark. 199463,

Neffinvelved the release of g stiliborn fewus 1o the custody of the mother's hushand by a

medical conter. /dd at 795, The husband was subscguentty arvested for driving whiic intoxicated.
and both he and the fetus were taken mio custody by law enlorcement otficials, 7l ai 795 The
mother brought suit against the medical center for mentional infliction of emotional distress
alleging ithat medical center lacked the authoriy to deliver the fetus to her husband and for the
medical center’s advice that she go pick up the [etus at the detention center holding her husband
and the fetus, [ at 796-797, Delendant Hied for strmary judgment which was granted by the
trial court. fd. ar 790.

I altinming the grant of summary moton. te Court looked at refevant case Liw and
Arkansas statutes and deteriined that the medical comer had the legal right o release the
remagins Lo either the miother or the husband, Ffdlout 786 7 As suchs thie medical conter's avtion

7 i

| claum cven shough i could be well avware that its

was priviteged and not subject to wi outrage
action is certain o result m emotional distress. 17 at 7670 Addittonally. the advice given to the
mother to pick up the fetus at the detention center, while il-advised, was not vocreive did not
rse to the fevel of intolerable conducn Idl at 797,

C. Summary.

No Arkarsas case was lound inmvolving the wit of outrage where a family was comploetel

deprived of s right o the possession, custody and control of their loved one’s body. 1 facts

such as the mishandling oFa body and the desecration of graves, some of whom had been fong

buried. support findings of severe amoiional disteess, iUls wimaginable that a family deprived of

trerr sacred right to bury then desd would not sudter severe emotional distress
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This briel is submitted tor the parposes set forth herem. By submission, Clatmants arc

ywalving any right o preseni additional legal argument snd precedent based on the facts and

vidence presented at wial

Respectivily submitted,
Tudy Freeman, Clanmant
thomas Freeman., Claimanm
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Arkansas Claims Commission

MAR & 1 2014

RECEIVED
JUDY FREEMAN and - o CLAIMANTS
JUDY FREEMAN
VS, CLAIM #13-0880-CC
STATE OF ARKANSAS, L
DEPARTMENT OF HUMAN SERVICES,

DIVISION OF CHILDREN AND FAMILY SERVi‘(ZTE_S e RESPONDENT

CLAIMANTS' AMENDED EXHIBIT AN} WITNESS LIST

Claimants, Judy Freeman “-n.d 1.homas Free*nan, the following amended list of
exhibits and witnesses they expect w 1n.&0duce into ev1dence dﬁd call to testify at the hearing of
this matter on April 10, 2014.

EXHIBITS

No. 1: Series of nine (9) photographs of Emlly Freeman,;

No. 2: Arkansas Department of Hurmm Servues Court Pcport for 05/03/2010 review hearing;

No. 3: Polk County Circuit Court Rawew Order for May 3 201 0 review hearing;

No. 4: Judy Freeman Referral and Pswhologlcal Eva;luatzon, ;_
No. 5: Thomas Freeman Reterral amd Pfcychologzcai }_val uaue.w.l.,‘

No. 6: Division of Children and Famify Contact Form dated 08/ 10/2009;

No. 7. DCFS Contact Form, dated 08/19/2009;

No. 8: DCFS Policy IX-B: Child Death, Near-Fatalities & Significant Injuries; and

No. 9: Funeral Home Receipt.
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Claimants reserve the vight to introduce dépoéitions for purposes of impeachment, if a
witness is unavailable, or other purposes consistent with the Arkansas Rules of Civil Procedure
and Arkansas Rules of Evidence;

Claimants reserve the right to introduce Plaintiff’s exhibits; and

Absent a stipulation b’emm:tah ﬁ*c, parties, Claimants reserve the right to introduce any
document produced or identified in Fesnondent's responses to Claimants' discovery requests.
WITNESSES
1. Claimant, Thomas Freeman; |
2. Claimant, Judy Freeman; - i
3. Timothy Freeman, 2000 Savanah, Fort Smith, Arkansas 72901 (479-414-5644);

4, Misty Freeman, 2000 Savanah, Fort Smith, Arkansas 72901;

5. Charles I'reeman, 1115 Lincoln St., Van Buren, Arkansas 72956 (479-652-1493);

6. Kim Cuttingham, 1115 Lincain 8t., Van Buren, Arkansas 72956 (479-652-1493);

8. Mike Freeman, P.O. Box 992, Center, Colorade: %125 (719-937-3551) - Possible;
9, Barbie Freeman, P.O. Box 952, Center, Coloyado §1125 {719-937-3551) - Possible;
10.  Cecile Blucker, Director, Prvision of Children and Family Services, P.O. Box 1437, Slot
$560, Little Rock, Arkansas 72203 (501-682-8770);
11. Claimants reserve the right to call Respondent’s witnesses; and
2. Absent a stipulation between the parties, Claimants reserve the right to call any other
individual identified or discussed indiscovery documents ox.depositions.
Respectiuily submitted,

iy Heeman, Claimant
Honas Freeman, Claimant
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ilv (2002145) (7
or Plaintiff

'KELLY LAW FIRM, PLLC
on Ave.
Fort smith, Arkansas 72901
GRS AR TR0)
479-242-1191 (Fax)
robert@robertkellylawfirm.com

CERTIFICATE OF SERVICE

I, Robert Kelly, hereby certify that on March 27, 2014, I served a true and correct
copy of the foregoing by U.S. Mai! addressed to: L

Richard Rosen, Esq. _
Office of Policy and Legal Services =
P.O. Box 1437, Slot S260

Little Rock, Arkansas 72203

Page 3 of 3
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Family Name: FREEMAN
CHRIS Case Number: 22471411

Arkansas Departmeat of Human Services

5/3/2010 COURT REPORT Arkansas Claims Commissiar
I. COURT INFORMATION MAR § 1 0¥
Hearing Type: Court Review County of Jurisdiction: Polk (Mena) RECEIVED
Hearing Date: 05/03/2010 Judge's Name: Hon J W Looney

1. CHILD(REN)
Name Date of Birth
EMILY C. FREEMAN 12/16/2008

iII. DHHS RECOMMENDATIONS

H

i Return Home
~ Continued Foster Care and Work With Family

© Placement With Relatives
%‘% Proceed Toward Custody *#ith Parental Rights Terminnted
s . None of the Above

Yhe Department continues to work with Emily Freeman. The Depariment recommends the continuing of
medical care for Emily and services for the parents.

IV. FAMILY PROGRESS

A. Child Welfare Background and Reasous for Intervention:
Emily was brought into foster care on August 4, 2009 due to Medical Neglect and Environmental
Neglect. Emily was previously diagnosed with Failure to Thrive and was not adequately gaining weight.
Emily had been given a feeding tube previously in May. Emily also has chronic aspiration. The parents
were unable to properly care for Emily. The home was not air conditioned and was extremely dirty for
Emily's fragile state. The family had pets in and out of the home. On August 13, 2009, Emily was taken
by ambulance to Arkansas Children's Hospital where she stayed until September 24, 2009. it was
determined that Emily has a chronic lung condition. Emily's chrontic aspiration was detrimental to her
fungs. Emily has recently under gone numicrous steroid treatinenis in atemnpt 1o improve the function of
the lungs. On March 23, 2010, [, Com determined that the steroid treatment was not improving the
quality of the lungs and a lung transpiaur needed io be considered, St. Louis Children's hospital repoits
they will not iransplant a child who is in foster care. Emily is progressively getting worse. A second
lung biopsy was conducted to determise the reason for the decrease in lung capacity. Those results have
not been made clear at this time. Emily was admitted in Arkansas Children's Hospital on March 24, 2010
and remains in the hospital at this time. Emily is in Intermediate Care due to having to have High Flow

Oxygen. Emily is currently receiving oxygen at 7 liters. T
CLAIMANT - y Y
EXHIBIT: ;2 o1
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B. 'Child(ren)'s Situation (physical, emotional, educational, psycho-social) Including Current

Health and Safety Needs and Current Placement (Independent Living, if appropriate):
Emily appeared to have no bond with her parents when she was brought into care. The parents were
unable to comfort Emily. Emily remained on a "wedge" for the majority of the day. Emily was bom
December 16, 2008. Emily’s birth weight was 6 pounds and 2 ounces. On August 3, 2009 Emily
weighted 10 pounds and 15 ounces. Emily is currently in foster care where she is able to receive the
medical needs necessary to provide her with the most comforiable life possible. The foster mom has
attended every doctor's appointment and received strict instructions on caring for Emily. The foster mom
has the resources to take Emily to Arkansas Children's Hospital for emergencies or regular appointments.
‘The foster mom has received instruciions for physicai'therapy to improve with Emily's developmental
delays. When Emily was brought into care, she was developmentally delayed. Emily was unable to sit
up on her own, she made no eye contact, she could not roi! over and she did not crawl. Since being in
foster care, Emily has gained the strength to say “mornma,” "mimi,” and Emily is now able to sit up on
her own. Emily has also gained the strength to reach for people and toys, Emily has the ability
and grip toys.  On 02/22/10, Emily was admitted into the iCU Unit at Children's Hospital due -
worsening condition of her lungs, Emily was given major doses of steriods and antibiotics. Er o
also been recently approved to receive the RSV immunization shot. In February, Emily was given the
plan of three days of steroids once per month, In March, Emily was admitted into Arkansas Children's
Hospital,

Children’s Adjustment in Placement sud Progress in School:

Emily has learned to bond. Emily has adjusted very well in foster care. Emily has her own room at the
foster home that is provided with the medical equipment, such as ©xygen tanks, monitor for her oxygen
levels, suction and a bed with the corect elevation for teeding. Punly recognizes the foster mom, and the
caseworker. s PP STRE

Parent's Current Living Situsticn {(Ficswecial, Physicsi, Menizi, and Emotional):
The parents have made improvements to their home. The parents report that they do not let anyone
smoke in their home. Thomas and Judy are currently unempioyed. The worker visited the home on
12/31/09 and 01/28/10. The home is very crowded with the family members that currently live there.
The parents have a dog that stays in the home. Both occassions the dog has been in the home laying on
the beds. The worker observed the dog's food and water dish in the kitchen. The family also had a small
clectrical fire in the home. Thomas and Judy had CDM Electric to come to the home and replace the
outlet.

Parent's Progress on Disposition Order/Court Order/Treatment Plan/Efforts to
Correct Conditions(s): e L e
Thomas and Judy Freeman have completed both parenting ¢lassés, ¢ urrently specialized parenting
classes are being arranged to assist the parenss in learning how o care for Emily's needs. Thomas and
Judy have completed their psychological evaluations. Luring the evaluation Thomas Freeman states he
could see no reason for Emily being in foster care. Thomas was also unable to explain any anomalies
that would require hospitalization of Emily. The worker has filled out Referrals for counseling. At this
time, specialized parenting classes have notbeen set up due to Emily's fragile state and unpredictability
of her health. S ‘ '
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F.

H.

Visitation (Between Child(ren) and Parents, Relatives, Siblings, etc., 2nd Results):

Visitation occurs approxiametly once a week. Due to Emily's fragile condition, if she is sick, she is
unable to attend visitations. Emily's immune system is unable to fight infections. Dr. Fox stated in
writing, that he recommend Emily’s visits be limited to once per week. During Emily's stay at Arkansas
Children’s Hospital, the parents made to visits. The worker explained io the parents that they were
welcome to come to the hospital and stay niore than one hour, The first visit the parents stayed for two
hours and the second visit the parents stayed for fourty-five minutes. Emily was recently hospitalized
again at Children's from December 16-22, 2009. Thomas and Judy called, but did not visit the hospital.
The worker made it clear they were welcome at the hospital. During visitations, Emily may begin to
choke and cry. The parents respond by giving Emily back to the foster mom until she is calm. On
01/19/10, despite Emily still recovering from a respiratory infection, the foster mom took her 1o the
doctor for a check up. The foster mom atiempted to contact the parents for visitation while she was in
town and was unable to reach them. The end of February, the foster mom brought Emily into Mena for a
doctor’s appointment. The parents were contacted to meet the foster mom. The parents had many other
people present with them when they met the foster mom. The parents had a short visit. Emily has been
hospitalized since March 24, 2010. The parents have been to Little Rock one time approxiametly a week
after Emily was admitted. They stayed for about three hours. The parents stated they would be back to
Children’s Hospital the next day for Emily's lung biopsy. The parents did not show to the hospital, The
parents called later and stated they could not afford the gas. The Department was able to get a twenty
dollar gas card for the parents, The parents have not contacted the Department to receive the gas card.

'The parents have not been back to visit.

Permanency Plan:{Include Indepexidefnt Living lnfwﬁmétﬁéﬂg if Appropriate):
Reunification with the parents is still the goal. Although, Emily will not qualify for a lung transplant.

Additional Information (location of siblings, services offered, ete.):
There are five other siblings. S, who is the oldest, lives with her mother in Okiahoma. These four
children and Judy's father live also live in the home with Thomas and Judy. When the worker visits the
home, Thomas and Judy have cousins, and uncles staying in the home.

qb
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V. RELATIVE'S INTEREST

Child EMILY CHEYENNE FREEMAN
fRefative No Relative Identified

Notfied Date  provisional Home )
CO/00/0C00 _~  _Kinship Guardiansh|

?

Foster Home
ires Visitation

']
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V. RELATIVE'S INTEREST

Supervisor

Date

Date

43
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,85/84/2819 1b6:04

IN THE CIRCUTT COURT OF POLK COUNTY, ARKANSAS
JUVENILE DIVISION .

ARKANSAS DEPARTMENT OF HUMAN SERVICES
VS. CASE NO. IV-2009-0036

JUDY FREEMAN, MOTHER
THOMAS FREEMAN, FATHER OF-

EMILY CHEYENNE FREEMAN (DOB: 12/16/08), FEMALE s
JUVENILE .

Juvenile: Emily Freeman/excused Attorney Ad Litem: Lana Davis
Mother: Judy Freeman Hér Attotney: Tom Wilson
Father: Thomas Freeman | _ His Attorney: Tom Wilson
DCFS: Alisa Gorden o ADHS Attorney: Cecilia Dyer

From the testimony, exhibits, statements of the parties and counsel, the record herein, and
other things and matters presented, the Court, noﬁﬁg the best interests, welfare, health and safety,
casc plan and appropriate Statutory placement alternatives, does hereby ORDER. ADJUDGE AND
DECREE:

1. This Court possesses jurisdiction of the parties and the subject matter before it, due notice
of this proceeding having been provided ta the mother and father via notice in open Court at the

previous hearing.

CLAIMANT
EXHIBIT:
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2. This care was thoroughly reviewed by this Court on this date and the juvenile is in need of

the services of the Arksnsas Department of Human Services. Custody with the parents is contrary to
the welfare of the juvenife and comtiruation in the custody of the Arkansas Department of Human
Services is in the best interest of ang recessary o the protsetion of the juvenile’s heaith and safety.
3. A prepared by Alisa Gorden of the Arkavsas Department of Human Services voluntear
was identified and considered und shali be entered inta the record.
4. The goal of this case shail continue to be retnuﬁea.mm The concurreat plan for this case
shall be dual tracking. . <
5. The Court finds that the Arkensas Department of Human Services has made reasonable
efforts to provide services to achieve the goal of reunification, including, but not limited to, foster
care. visitation, medical/dental care, Mnspomnom hnme visits, referrals, and case roanagement.
7. The Court finds that the mother and the H‘i?mr imw partially complied with the case C__

plan and the orders of this Court, Specifically, the pmm T not employed and their home is
not safe or suitable for Emily fo tive there, I
8. The Count ﬁn& the ﬁsﬁmﬁpﬁ_ plan is appmpriar% for the juvenile and the parents.
Visitation shail be arranged by the Department of Human Services at the recommendation of
Emily’s doctors. -
9. The mother and father are ordered 1o follow ail of this Court’s orders and the ADHS
case plan. N L
10. The Aﬂ-:amws Demmm! of Humar Swmea 1-mrder=d to continue custody of the
Juvcm!ea:ﬂ provide services to the tuuity. The chmﬁm@ ‘t smmlk assist, as able, with transportation

for the parents.
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1t.  The juvenile is ard@re:é to remain in the cuswdy of the Arkansas Department of
Human Services. o _

12, If the Department is ﬁsponsible ﬁ:n' payn;z %‘us services for the parent(s). the Court
orders the parent(s) 1o pay for or reimburse the Prepartment for failure to keep appointments for
drug/alcohol screens, drug/sicohol assessments, psyciological cvaluations or other services funded
by the Department.

13. The Court authorizes the Arkansas Department of Human Sesvices or its agents when
acting as custodian of the juvenile to enter consent to specific medical, dental or mental heaith
treatment and procedures as required in the opinion of 3 duly authorized or licensed physician,
dentist, surgeon, or psychologlsn whﬁ:izcr or not suek: care is rondered on an emergency basis ot on
an inpatient o7 outpatient basis, and the Cowrt consents 1o mﬁ;ﬁ care. That the Order entered April
29, 2010, shall remain in full force and effect.

14.  Prior orders gf’ this Court which do not conflict with this order shall remain in fulf
force and cflect.

15.  Jurisdiction of this cause is continued with a permanency planping hearing scheduled
for the 7* day of June. 2010, at 1:00 o"clock p-m. Al parties present have recefved notice of said
hearing acd no further notice of Em:amg shall be mquuedﬁ. o

ITIS SO ORDERED, !w.s:*c*’rm THIS 3%° my (}F

THRE Hon
Clirenit Judge

WB)ONY
/

25/84/2818 1&:84 821-321 152 DHS DOC HOT St NGS PAGE 13/17
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DISTRIBUTION:

ADHS Attorney
Attoraey Ad Litem

Mother and Father's Attorney
DCFS8 Caseworker

CASA
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Arkansas Claims Commission

LEWIS CAMPBELL, LPE
R 1 2014
Pine Bluff Psychological Associates VAR S 1
3010 W, 28™ s¢, RECEIVED

Pine Bluff AR 71603

PHONES: 501.771.9910 OR 501.454.7502 FAX: 501.327.5619
PSYCHOLOGICAL ASSESSMENT REFERRAL FORM

Caseworker: __ Alisa Gorden _ Phone #: 479-394-3100
Email: Donna.Gorden@arkansas.qov
Supervisor; Dustin Horn
Email: Dustin Horn@arkansas. oV,
Date of referral: 10/05/2009 __ County: Palk Area:_3
Court date:__10/05/2009
CLIENT INFORMATION

Social Secnrity 4 SRR

Home Address: L T )
Is the psych eval court order¢d? - Yes _ X No
Daes client have active case w/ DCFS? ‘k’es X No

If YES, please specify type of DCFS case:
protective services _%___ foster care —— Supportive services
adoption SR T

————

Social history provided by: X _ client _ B ca_ée-wquer

NOTE: This informatiejh'ifyftg!:fuf’;é' thorough S, cholugical evaluation

REASON FOR REFERRAL:

To determine the appropriateness of the parents for pessible placement with the children
involved. To determine an chological needs of the client in order to better serve the
——W e @
family.

CLAIMANT Yy
. EXHIBIT:

»
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CONFIDENTIAL

Lewis Campbell LPE
License # 82-30-E
Training Resources, Inc.
PO Box 94696
North Little Rock, AR 72190
501.771.9910 (phone)
501.758.7116 (fax)

PSYCHOLOGICAL EVALUATION

NAME: Judy Freeman
1D:

AGE: B

SEX: Female

DOB. SRS

EXAMINER: Lewis Campbell
TEST DATE: 11/03/2009
COUNTY: Polk

TEST SITE: Mena
CASEWORKER: Alisa Gorden
PHONE: 479-394-3100

TESTS ADMINISTERED

WAIS-III

Beck Depression Inventory
fncomplete Sentences
MMPI-I1

REASON FOR REFERSAL

Judy Freeman’s 7-month oid special-needs child was taken into custody because she
failed to thrive. There were aiso suggestions of environmental neglect but these were not

specific.
BACKGROUND HISTORY
Judy was bomn and raised in Oklahoma and Arkansas. She went to school in Arkoma,

Oklahoma. She reports being in special education the entire }2 years. She denied any
medical conditions and takes a0 medication, _

She i3 not currently employed. She s looking for z job. Her last job was in a video
rental store.
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The client reported no problems growing up. Her parents were divorced when she was
three. She states her life was sheltered. However, she 5ays she likes to be alone and has
always been somewhat of a loner.

TEST RESULTS
WAIS-1I¥
Verbal IQ . 76
Performance 1Q 105
Fult Scale 1 88
Vocabulary © 1574 Picture Completion 22 12
Digit Span Fwd. 2 7 hatrix Reasoning 14
Digit Span Bkwd. 5 tnformation 10 6

Similarities 18 7 Block Design 4] 10

This instrument is a stanﬁardéged_assessment of -;'nt_geiiigence with 2 mean of 100 and a
standard deviation of 15. The subtest scores are scaled from one to twenty. The average
score will rest somewhere between eight and twelve.

Beck Depression Inventory-I1
Nothing significant.

Incomplete Sentences

The client filled out this form  There was some gravdiosity. For example, most women
“would lay down and cry but not me ” _ S

MMPI-K

The client filled out this form. From her responses an apparently valid profile was
developed. The profile mdicates someone who has a tendency to be guarded and ngid in
her responses. She showed freedoim from stress.. The, ferson profiled is inclined to fael
badly. She is pessimistic but shows no sensitivity to psychological upsets. She does not
be inclined to fit the traditional wifely role, and may prefer outdoor activities. This
person appears to be anxious and tense and may perceive herself as an outsider. A
woman with this profile may have trouble with aurturing skills.

SUMMARY

Judy Freeman is seen as a 31-vear-old Caucasian female who functions in the borderline
range of intelligence. - Because of -the extreme differcace between her Verbal and

Performance [Q, the Performance J€? could be a better indicator of her overall functioning
than is her Full Scale IQ. At the same time, she does nave trouble with word symbols.
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This would indicate that she has trouble assimilating verbal directives and probably
learns better from hands on demonstrations. SR :

Judy showed no evidence of psychological trauma. She may tend to convert siress to
phystological symptoms. She is, by her own admission, a loner and may have trouble
forming relationships.

fudy may be able to use words that she does not comprehend. For instance, she
verbalized some insight to the baby's problems. Whether she could internalize this into a
plan of care would be a different issue.

DIAGNOSIS

AXIS I Child Endangerment
Specific Reading Disability
AXIS 1I: Deferred
AXIS 1L None.. .
AXIS IV: e
AXIS V; GAF =355
RECOMMENDATIONS
For this lady to have custody of her child, it is felt she should be able to do the following:
a. Demonstrate maintenance of a clean home environment;

b. Be able to demonstrate care for her child;
¢. Cooperate with the requirements of DHS and the Courts.

Lewis Campbeli MS
LPE.I

sl
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Licensed Psychologicai Fxarniner
#82-30E1
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Arkansas Claims Commission

LEWIS CAMPBELL, LPE MAR § 12014
Pine Bluff Psychological Associates RECEIVED
3010 W. 28" St
Pine Bluff AR 71603
PHONES: 501.771.9916 OR 501 454.7502 FAX: 501.327.5619

PSYCHOLOGIC AL ASSESSMENT REF ERRAL FORM

Caseworker:__Alisq Gorden ___ Phone #:___479.394-3100

Email; [_}anm.@%&n@arkcn&mv

Supervisor: Bustin Horn

Email: Oustintiern@arkansas gov

Date of referral: 10/05/2009 _ County: Polk Area:_3

Court date: __10/05/2009

CLIENT INFORMATION

Name: Thomas Freeman

Social Security #: : Race: W Sex:. M
Home Address: -

Is the psych eval court arder Ve X No

Does client have active case w/ H0Rg? Lo Yes X Ne

H YES, please specify type of I ¥S case:
protective services ~X__fostercare ___ suppertive services
adoption e A

_client __tasewarker

NOTE: This information is v:tai 'r"'a"-tllorou h psychological evaluation
==l o 8 thorough psychological evaluation

REASON FOR REFERRAL:

Social history prov&deag,.;gfg?-

To determine the appro riateness of the pareats for ssible lacement with the children

involved, To determine any psychological needs of the cliept in order to better serve the
family, _ '

CLAIMANT 5
EXHIBIT:
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CONFIDENTIAL

Lewis Campbell LPE
License # 82-30-E
Training Resources, Inc.
PO Box 94696
North Little Rock, AR 72190
501.771.9910 (phone)

Lo s0LT758.71 16 (fax)

PSYCHOLOGICAL EVALUATION

NAME: Thomas Freeman
ID: g

AGE: IR

SEX: Male

DOB RN

EXAMINER: Lewis Campbell
TEST DATE: 11/03/2009
COUNTY: Polk

TEST SITE: Mena
CASEWORKER: Alisa Garden
PHONE: 479-394-3100

TESTS ADMINISTERED

WAIS-II
Wide Range Achievement Test
MMPI-I1

REASON FOR REFERRAL,

Thomas Freeman's 7-month oid special-needs child, W vas taken into custody
because she failed to thrive. There were aiso suggestions of environmental neglect but
these were not specific.

BACKGROUND HISTORY

Mr. Freeman was raised around Hatfield and finished the 12" grade at Hatfield School
He was in special education due 10 4 reading disability

He states his mother raised him alone, but there was & przat deal of love and respect
taught in the home. ) -

Mr. Freeman was married before and has two cheldren from a previous relationship
and ¥ He married his present wife. They divorced and
now they live together again. by five children from this relationship.
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and SRR 8B is in foster care due to
failure to thrive. Mr. Freeman could see no reason for this. He could not explain any
physical anomalies which would require hospitalization.

His last regular job was at a casino in Oklahoma, He states he worked there for about {8
months before moving back to Polk C ounty to care for his aging mother.

This gentleman was quite congenial. He appezred to have little insight into the present
problem. Rapport was easy feaintain. The client has no reading skills and, as a result,
the tests were taken orally. o

TEST RESULTS
WAIS-I
Verbal 14} 88
Performance 1) 90
Full Scale 1Q 88
Vocabulary 33 8 Picture Completion 23 13
Digit Span Fwd. 7 6 Matnx Reasoning 12 8
Digit Span Bkwd. 4 Information - 14 4
Stmilarities 21 9 Block Design - 31 8

This instrument is a standardi:
standard deviation of 15. The
score will rest somewhere bet-+

Wide Range Achievement Test
This instrument was given to zssass the client’s avademic funcrioning. This test indicates

that he reads on the 1* grade jevel and performs rathemarical calculations on the 3"
grade level. CERPTRTE

MMPL-[I
This instrument was given to the client with the aid of a recorded reader. He was asked
to respond “True” or “False™ to each statement. From his responises an apparently valid

profile was developed. The profile gave no indication of significant emotiona concerns.
It did indicate someone who is inclined to be rigid and defensive.

SUMMARY

Thomas Freeman is seen as a¢ "l Caucaziie mate who functions intellectually in
the low average range. He has a significant learnioy sitity. The large discrepancy
between the Similarities subtest on the WAIS_ITT and ihw reading subtest on the Wide
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Range Achievement Test would indicate that the client has the ability to comprehend
terms that he cannot distinguish by the letter symbols.

The client showed no evidence of significant emotional problems. He does appear to be
somewhat naive. He is either unaware of the seriousness of his daughter, Emily’s,
problems or is defensive and in denial about the severity of this problem.

The client appears to be quite einbiarvassed by his lack of reading skills. He expects to be
put down because of this. “Feiple working with Bitn. should go out of their way to
communicate in a fanguage be can urderstand. e envirorment should be one on which
he would be free to ask questionis.- At the same rime. ks would require a high degree of
accountability, as he appears to be somewhat deficien 1 iniernal motivation.,

DIAGNOSIS

AXIS I Specific Loaenimg Disability
Chiid Engangerment

AXIS II: None

AXIS I None

AXIS IV: Lack of adequate employment

AXIS V: GAF = 55

RECOMMENDATIONS

cul:! not be given custody of
iitions must be met:

There seems to be no psyciolos
his children  For successfui rs on,
I. He should be held acconsvsiiz for findir:

2. The client should have ongoing parent traimry: training should be hands on
oy

11 the recommendations of DHS and the Court.
e individual shecid Fave socess to this report.

3. Theclient should compiv
4. All people working Wit |

Lewis Campbell MS
LPE-I
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oy @I ‘?}%ﬁ\ __________

Lewis Campbell, MS. . h
Licensed Psychological Examiner
#82-30El
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CONTALT

Contact Date Time Locarion ]
23/10/2023 23:53 am Face to Face (Home)
Statua
Completed
Staff Person Name
Alisa Gorden
Purpose
Family Contact - week iy
Qllent/Collsters! Participaat Role
R Client
Client/Collaters} Participant Rote
R Client
Client/Coliatera Participaat Role
L Client
Clieat/Callaters] Py rticipant , Role
!

LT !  Client

i

Page 9

Arkansas Claims Commission
MAR 3 § 700
RECEIVED

CLAIMANT 6
EXHIBIT:
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Won-C lient/Collateral Participant
Calron - A friend of che Family's

Comments

weyre in Lown.

cleaner and there was feod in cha

nouse.

Worker went to check on the progresa of the hcusa, Waawd £ the worker thar
The family was Fainting andg cleaning. They had alen put under pending alorg the

Judy and Thomag

bockem of the trailer. SEEEE® vac vashing Zishes in the sitchen. The kitchen was considerably

rafrigeratar. The family also rad a window unit g help cool the

Page 10

(M
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CONTALT

Contact Date Time Location
og/i9/2012 17:35 am Face to Face (DHS Lffice)
Status

Complerted

Staff Pervon Name
Kimber.ze Davis

Purpose
Clcaure Staffing

Clieat/Collsteral Participaat

[ Role

Arkansas Claims Commissicn

MAR 3 1 2014
RECEIVED

CLAIMANT
EXHIBIT: [

Page 73
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Worker 3istussed case witmn sipervisor.  The fanily has be2en referred o
tivirg inm Fo. 3mith and trere are no other s2rvizas that the Dagartrent

Page 74 230



Division of Children and Family Services » F§{Pﬂs Commissio:

PR T

POLICY IX-B: CHILD DEATH, MEAR-FATALITIES & SIGNIFICANT INJURIES MAR 9 12014

07/2009
f200 RECEIVED

The Division of Children and Family Services County Office will immediately (within one hour} notify the
appropriate Area Director and the Assistant Director of Community Services and initiate action to ensure the
safety of other children in the home when DCFS becomes aware of a child death, near-fatality, or significant
injury that may be the result of maltreatment and occurs on an active case or a case that has been active within

the past 12 months.

The Assistant Director of Community Services will immediately (within one hour} notify the Division Director
who will notify the DHS Deputy Director, Office of Chief Counsel {OCC), and the Department Public Information

Officer.

The Division will follow established Department of Human Services policy and procedure governing the
reporting of incidents (see DHS Administrative Policy 1090 “incident Reporting”). The Division will not
automatically issue press releases on cases of child fatality, near-fatality, or significant injury but will respend to
reguests for information as they are received.

Pursuant to Ark. Code Ann. §12-18-103 a near-fatality means an act that, as certified by a physician, places a
child in serious or critical condition. As siich, the Division will rely 2n the involved medical facility’s designation
of the child’s condition in determining i a narticular incident meets the criteria of near-fatality as defined by
law. A serious injury, which is included in the category of near-fatalities, is an injury that may cause death or
which is likely to result in substantial permanent impairment. _Significant injury means a non-accidental injury
requiring hospitalization or the attention of an Emergency Medical “!"sa;ahﬁici_an, a paramedic, or a physician,

The Division will assist the parents in making funeral arrangements or take other actions deemed necessary by
the Area Director.

PROCEDURE IX-B1: Significant Injury

07/2009

In the case of significant injury the county office will immediately {within 24 hours or as required by the Director)
prepare a written briefing on the situation that caused the significant injury to the child and submit it to the
Assistant Director of Community Services. The briefing will be forwarded to the DCFS Director and to the DHS
Director’s Office when appropriate. ‘

The county office must notify the DHS: Cammiudications Diractor bv phone within one hour of the occurrence of
incidents that have received or are expectad 1o yeceive media attentios

PROCEDURE IX-B2: Near-Fataiity -
07/2005

In the case of a near-fatality {or serious‘iniiiny) the county will immisdiataly fwithin 24 hours or as required by the
Director) prepare a written hriafing pr the situstion that causerd the nezr-ratality (or serious injury) and submit it
to the Assistant Director of Commuruty Services who will forward it 1o the following entities:
A.  CPS Manager
DHS Chief Counsel
DICFS Director
DHS Public Information Officer
DHS Deputy Director over DCFS

monmm

The CPS Manager will enter information on the near-fatality (or serious injury} on the tracking log and will request
updated information from the counties as needed. Within 72 hours of the near-fatality (or serious injury), the CPS

25 CLAIMANT )
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Division of Children and Family Ssrfw;‘eff:;; ' FSpp

Manager will arrange a meeting with DCFS staff to ascertain wifnrmation involving facts surrounding the near-
fatality {or serious injury). The meeting wil! include the followins o

DCFS Director

0cC

Area Director B

County Supervisor/Investigativé Suiervisor

FSW

Central Office Personnel Manager

Appropriate staff as needed

Le

Hammoowe

The county office must notify the DHS Communications Director by phone within one hour of the occurrence of
incidents that have received or are expected to receive media attention.

PROCEDURE 1X-B3: Child Deatl Notification and Incident Reporting

07/2009

All DCFS employees must report an inciders that may affect the hiealth and safety of DHS clients, employees,
volunteers, and others on DHS premises or while receiving DHs senvices, and occurrences that interrupt or prevent
the delivery of services, to the: :
A.  County Supervisor
Area Director
Assistant Director of Cormmunivy Services
occ R
DCFS Division Director
DHS Director’s office

TmoOw

An incident includes the death of a child who was in DHS custody, in a Protective Services or Supportive Services
case, or who died under conditions believed to have been caused by child maltreatment. The death of a child, or
the sibiing, who was tne subject of a maltreatment report within the preceding 12 months must also be reported.

County personnel will immediately (within. 24 hours or as required by the Director) compile a detailed briefing
package, including the briefing sufmmary fscument and the theckiist. of documents attached for review, and
forward it to the Assistant Direcios of Comynunity Servicen. Tha Azsisiant Director of Community Services will
forward a copy to the CPS Manager. Ancropifate field persoiing wii be in direct contact with the Assistant
Director of Community Services in ordei iy velop a clear vnuerstanding of the circumstances surrounding the
incident. The CPS Manager will arrange a sﬁeeting with D& \ ihin 72 hours of the death in order to
ascertain to the facts surrounding the chiid’s death. The meeting :da the following:

DCFS Director i i
OCcC

Area Director R T
County Supervisor/investigative Supervisor
FSW o
Central Office Personnel Manager

Any other needed staff

H

AN

OrPmoN®p

The Assistant Director of Community Services will notify the Child Welfare Agency Licensing Unit Manager in all
cases that involve a child residing in a licensed facility or DCFS Foster Home.

The CPS Manager will be the point person #

o f.ol‘!ow—up and subsequent briefings of the Assistant Director, Division
Director, and Deputy Director.. .. : L

The Employee will:

256

L2



Division of Chiidren and Family Services FSpp

A.

Complete and transmit the DHS Incident Reporting Screen data fields in IRIS to the DCES Director’s office
and the DHS Director’s uffice, ateng with the CFS-324: Child Death Notification, via the Client Advocate, no
later than the end of the second business day following the incident (see DHS Policy 1090},

Submit a follow-up or final IRIS report if information submitted in the initial report is incomplete. The
follow-up or final report should be submitted to the DCFS Director and DHS Director’s office as soon as
the additional information becomes available,

Complete and transmit the DHS Incident Reporting Screen data fields in IRIS {use the incident Report
Information System link on the DHS Gold home page) to the DCFS Director’s office and the DHS Director’s
office, along with the CFS-329, via the Client Advocate, no later than the end of the second business day
following the incident {see DHS Poiicy 1090).

Submit a follow-up or final IR)S repsrt if informatias:
follow-up or final report siolitd be submitted to the
the additional information becomes svailable.

sisbsmitted in the initial report is incompiete. The
2CES Diractor and DHS Director’s office as soon as

The County Supervisor will:

A

monw

Ee)

Notify the Area Director. _

Notify law enforcement as appropriate.

Report maltreatment to the Child Abusi Hot-line immediately.

Assign a Family Service Worker to. geimmediately to the horme if other children may be there.

Route a briefing memo with the FS-329: Child Death Notification attached to the Assistant Director of
Community Services within 24 hours or by close of business on the next day.

Obtain a copy of autopsy report if one is availabie and notify parents if an autopsy is done for a child in
foster care (The Family Service Worker may be asked to complete this task).

The Area Director will:

A,

B.

Notify the Assistant Director of Community Services, who will in turn notify the DCFS Director immediately
by telephone and follow-up with written notification.

Expeditiously provide all information requested by the Child Death Review Committee, Needed
information includes but is not Emires to: E T
1) briefing on the family . . s aln ‘
2) previous or pending chiid maltrzatment allegations

3) previous or current open cases on the child and family
4) services provided

5} medical information

6) mental health information .- .

7} police reports GRS BB
8) coroner'sreport - oo g

9) toxicology orlab reports o o2 oy

10} autopsy report

11} All risk and safety assessments completed on the child

The Assistant Director for Community Services will:

A

Notify the DHS Communications Director by telephone within one hour of occurrence if the incident is
expected to receive media attention.

Notify the DHS Chief Counsel within one hour of the occurrence.

Forward the briefing memo with the (FS-329 attached to the CPS Manager, the DCFS Director, the DHS
Public Information Officer, #nd to the:DHS Deputy Director pver DCFS.

Discuss relevant details of the.case with the Comimunications Director to determine the type of
information that will be released to.the media. Pertinent information that can be released will include
disclosable information as provided v the DHS Disclosure Folicy {DHS Policy Group 4009).

1) Anyinformation concerning siblings or attorney-cliznt coanmunications will not be released.

The Family Service Worker will:
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A.

w

Immediately go to the home to ascertain the safety of other children remaining in the home and pursue

protective custody if necessary.

Provide any services to the family as needed.

Share all information about prior contacts with the family with agency staff and law enforcement who are

investigating the case.

Send a copy of the incident repurt'to__ the Child Death Review Committee Chairperson {CPS Manager)

within three business days r_\.‘ “th occurrence if ’rhe d€=ath occurred under one of the following

circumstances:

1} The child or sibling was a chﬁnt i a protectlve smvrrea Lasp durmg the previous 12 months.

2) The child or sibling was a chent in an open, out—m‘ hame. placement, or supportive services case.

3) The child or a sibling was a subject of a pendmg child rr*ahrpatment investigation, or an investigation
within the preceding 12 months.

The State Police Crimes Against Children Civision will:

A.
B.

O
D.

tnvestigate child maltreatment allegations according to established procedures.

Coordinate with law enforcement and relinquish their case to them if the possibility of criminal charges is
involved and faw enforcement prefers to assume responsibility.

{nitiate needed affidavits for legal action.

Keep the county office advised of the status of the investigation, including initial notification when
appropriate.

Share all information with the parents, offender and victim.

PROCEDURE IX-B4: Dlsclosure of !nformation on Fatahtle

07/2009

PENDING RN R :
Upon request, the Division shall reiease thp followmg mforrna'(lon m the general public when an investigation is
pending on a report of a fatality of a child to the Child Abuse Hotiina:, =

TIOaMmoaowe

Age, race, and gender of the child

Date of the child’'s death

Allegations or preliminary cause.of death

County and placement af the child at the time of incident ieading to the child’s death
Generic relationship of the alleged pffender to child

Agency conducting the investigation

Legal action taken by the department

Services offered or provided by the department now and in the past

Name of the child

TRUE AND UNSUBSTANTIATED REPQRTS
Upon request, the Department of Human Services shall release the following information to the general public
when the investigative determination is trise or unsubstantiated on a report of a fatality of a child:

A.

o

A summary of previous child maftreatment investigations ‘

1) if the previous investigation was determined true; the disclosure shall not include the name of the
adult offender until due progess is satisfied or the namae of any offender who was under 18 years of
age at the time of the act or omission of child maltreatmant.

2) If the previous investigation was determined unsubstanitiated, the disclosure shall not include the
name of the person alleged to be the offender.

All risk and safety assessments compieted on the child

tinformation about criminal charges, it kniown

Any action taken by the Department of Human Services or the Crimes Against Children Division of the

Department of Arkansas State Pglica, including personinel action and licensing action

A summary of the current child maltreatment investigation, including:

1} The nature and extent of the child’s present and past injuries
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2) Medical information peitammg m the death
3} The name of the offender in aliue report if due ;J“r'(. ss ha:, been satisfied or the offender has been

arrested
3. However, the name of an alleged offender -aha!! nct be d:sciased in an unsubstantiated report

INFORMATION NOT TO BE RELEASED L
Concerning the fatality of a child, thé Depaitment of Human Services shall not release:
A. Information on siblings of the child
B. Attorney-client commurtications. )
C.  Any information if release of such information would ;eopardlze a criminal investigation

PROCEDURE i1X-B5: Disclosure of Information on Near-Fatalities
07/2009

PENDING
Upon request, the Division shall release the fellowing information to the general public when an investigation is
pending on a report of a near-fatality of'a child to the Child Abus&‘ Haotline:
A, Age, race, and gender of the chiid
Date of the child’s near-fatality .
Allegations or preliminary cause of the near-fatality
County and placement of the child at the time of incident le admg to the near-fatality
Generic relationship of the alleged offender to child
Agency conducting the investigation
Legal action taken by the department .
Services offered or prm’rded by the cispurtmen’r now and i in the p"‘;t

Iommogonm

TRUE AND UNSUBSTANTIATED REPORTS
Upon request, the Department of Human Services shall release the following information to the general public
when the investigative determination is true or unsubstantiated on a report of a near- fatallty of a child:
A. A non-identifying summary of any previous child maltreatment investigations
B. A non-identifying summary of the current child maltreatment investigation, including:
1} The nature and extent of the child’s present and past injuries
2) Medical infarmation pertaining to the incident
C. Information about criminal charges, if known
D.  Any action taken by the ‘depariment or the Crimes Against Children Division of the Department of
Arkansas State Police, including };ww il ‘e{ action anii ficensing aotion

INFORMATION NOT TO BE RELEASED
Concerning the near-fatality of a child, the Department of Huiman Sepdces shall not release:
A.  Information on siblings of the child
B. Attorney-ciient communications.
C. Anyinformation if release of e

tarmation would jeopardize s criminal investigation

PROCEDURE IX-B6: Chilg Death Incident Intake
07/2009

The Assistant Director of Community Services, upon receiving notification of a child death from field offices, will
relay it to the CPS Manager.

The CPS Manager will:
A. Notify the Manager of the Crimes Against Children Division {CACD) of a child death where the
circumstances meet the crlter afort ‘o Lhtld Death Review Committee,
B. Gather information regare ; 10 the Ceath Review Commitiee,

259



Division of Children and Family Services I FSPP

e

PROCEDURE IX-B7: Mult‘;dlwf innary Child D Child S“ﬂs, f&ti’z E{wiew Committee

06/2011

The Division of Children and Family Services shall convene a Multidisciplinary Child Death Review Committee for
the purpose of reviewing DCFS actions and previous involvement with the child and family in order to identify the
actions of DCFS or any other provider that may have had interaction with the child when a child has died under
one of the following circumstances:

A,
B.

C.

D.

The child or sibling was a client in a protective service case during the previous 12 months.

The child or a sibling was a client in an open, out-of-home placement, or supportive services case and the
death was not due to natural causes.

The child or a sibling was a subject of a pending child maitreatment assessment, or of an assessment
within the preceding 12 manths R

The DCFS Director requesis re:

COMPOSITION AND DUTIES

The Multidisciplinary Child Death Review Coramiittee will:
A,

Consist of persons as specified by the DCFS Director that i34 %iclude but are not limited to the following

persons:

1) DCFS Director
2} DCFS Assistant Director, Carrmw
3) DCFS Mental Healih Spaciaiist . - .
4) Manager of Child Protective Services (Chmrperson)

5) A physician representative from Arkansas Children’s Hospital

6) A physician representative from Division of Behavioral Health (as appropriate)

7} Arepresentative from the Crimes Against Children Unit of the Arkansas State Police

8) A representative from the Arkansas Child Abuse Rape and Domestic Violence Commission

9) A County Coroner

10} DCFS Executive Staff

11} A representative from the Admijnistrative Office of the Courts

Meet monthly or as needed basad ori & decision of the Division and Committee.

1) The child-death bnefmw packet will be given to cach membar as the packet becomes availahle.
2)  The committee will be zivar: an azanda prior to tie meetng when possible.

Hear and consider all relevant wustzresi selated to cases sehedie

Recommend to the Director appsopriate actions a: deeme nacessary and desirable to protect other
children in the home or other corrective actions. :

Utitize their areas of expertise 1o anvelop recommeruiations 35 10 how each provider can improve the
services provided to famificé to enaure that children are safe:

Review the following mMrn‘aU_ﬁm Ve

1) Briefing on the famiiy ., ] .

2} Previous or pending chrid -malirislinent allegations

3} Previous or current open cases on the child and family
4) Services provided

5) Medical information

6) Mental health information

7} Police reports

8} Coroner’s report

9) Toxicology or lab reports - .., , .

10) Autopsy report .

4y Services
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PROCEDURE IX-B8: Guidelines for Funeral Arran;fements for Children in Out-of-
Home Placement

07/2009

The Family Service Worker will:

A,

Notify the County Supervisor in the chlld’s initiating county and the parent’s resident county. The County
Supervisor will then obtain the Area Director’'s approval to make initial funeral arrangements.

Assist parents with funeral arrangements and finances as deemed appropriate and meet with funeral
homes to obtain cost estimates. Allowable expenses include customary costs such as a casket, grave
opening, flowers, appropriate clothing and a reasonably-priced grave marker.

Receive prior approval from the DCFS Director before contracting for final arrangements.

Upon approval from the DCFS Director make the funeral arrangements with the help of the foster parents
if the Division has guardianship or the parents are unahle to assume this responsibility.

Use a focal Funeral Director.

Consider the religious and cultwaf atterns of the famify

Pay expenses by routing the CF$:234: Foster Care Authorization for Billing if child has savings, use a DHS
Requisition obtained through ttie UHs 1914 process, o a state Purchasmg Card.

B
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RESPONSE TO
REQUEST FOR PRODUCTION
NUMBERS 1 AND 7

FUNEE AL HOMF RECEIPT

Arkansas Claims Commissign

MAR & 12014
RECEIVED

CLAIMANT c:{
EXHIBIT:

W
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Ty ey s : & A B T {FF Y ITH

P.O. Box 317, 611 Janssen Street, Mensd AR 71953- (479)394-1310

'DATE June 11, 2010 SERVICE NO._100611-28
DECEASED NAME Emily Cheyenne Freeman

DATE OF DEATH  June 11, 2010

: PLACE OF'-!}{’E_&THE‘?QG(MH!‘S Residence Hatfieid, AR

Charges are ondy those Tiams tha you selecied of we are sﬁlm‘rmi T e o 3. Cemetary or 3 crematory lems, “we wall exy.
feasons in wriling below if selecied a hunerg! Ie & Brgrdl wily viewing may have o @ do
- pay foﬂ? embalrm?lg you did noy?uappmve m:%irea cremation or én::mfm M we ‘charged balm "

A. CHARGES FOR SERVICES ' WIS, SPECIAL CHARGES:
1. Professionaf Services F Fr,(_f/m Fatwirding of Remains to
Basic Services of Funeral Director & Stafs 148s0n Lo
Embalming 5 7
Other Preparation of Body

Rawwmq of Remains from

Transfer of Remains tg Funeral Home Immediate Buriat
Direct Cremation s
Body Donation s .
Other Cost %
2. Facilties, Services & Equipment D. CASH ADVANCES: S
Visitation/\iewing Cemetery Charges 3
Funeral Ceremony Newspaper Notice 3
Memarial Service Cant of Thankg $
Graveside Service 1 Certified Copy (Arkansas) 5 10.00
Ceramony at other lacation Fintra Lertified Copies $“T€$
3. Automotive Equipment o %’;M«;‘:Qundauon :“_—'“'"—“‘—
Funeral Coach oy o e T T
Sarvice Fee L
Flower Car - s“"‘*‘“—'—1 75.00 -
Lead Car tantal s_"‘—“““——"
Clergy's Car Upen ' Clnse S___ 25000 .
Utility Vehicle L Gt s"“—_‘-w
Limousine R S
Additional Limousines ;:iif Star Ubti Fee :""—-"‘——-—
L N
3. CHARGES FOR MERCHANDISE: We charge you for our services in obtaining;
Casket [ 300.00
McCord Comba
Outer container — SUMMARY OF CHARGES:_ —
A. CHARGES FOR SERVICES 3 2904 00
Vautt B. CHARGES FOR MERCHANDISE S____ 36000
Memory Package C. SPECIAL CHARGES 3
0. CASH ADVANCES s asite
- £, ' s 32 40
x s 374740
. T
3296 40
) G SR INSURANGCE $
L - LIFE SiSORANCE $
o : — DOWN PaviseNT s
. < : ———

e "?QTA@- CREOIT

M arve law! ooy or crémuatory raquirements have
anynffmeiiemsiiﬁ:dabweumlmnoﬂequ;&nm

ing To Allsa Gordon

R ingService with view:
) Boxm‘\ eaScmforEmbalmmgn ce Viswing !
BDY agrée tha ave gxartuned g 3 stated doms adT, d B W D& correct andg
. t have sifficiant
Al Any serv andise ordered

fawdwﬁ%ﬂb«w and t joi o . ;:
) agroe Covenan 'mlyandseveraﬂg

ing b .Oo%puraarisappn‘edhmeun id balance beginni ¢ days 1

dmamsawemmwhemmm mwﬁ?mﬁemmmw

bemoﬁumhrmiawhmmw




STATE CLAIMS COMMISSION DOCKET

QPINION
Amount of Claim § __2,S00.000.00 Claim No. .___13-0880-CC
Attorneys
Thomas & Judy Freeman Claimant Robert Kelly, Attorney Claimant
vs.
Breck Hopkins, Chief Counsel
DHS/Division of Children and Family Services Brenda Jackson, Accts. Payable
Respondent i Respondent
State of Arkansas Jerry Berry, Fiscal Officer
Date Filed June 7, 2013 Type of Claim Failure to Follow Procedure &

Enictional Distiess

FINDING OF FACTS

This clairs was filed for failure to follow procedure and emotional distress in the amount
of $2,500,000.00 against the Department of Human Services/Division of Children and Family Services.
This matter was heard before the Arkansas State Claims Commission on Thursday, Aprii 10, 2014. The
Claimants, Thomas and Judy Freeman, appeared in person with their legal counsel Mr. Robert Kelly, and the

Respondent, Department Human Setvices, Division of Children and Famiiy Services, appeared through its’ legal

counsel, Mr. Richard Rosen.

The circumstances which led to the filing of this claim are indeed tragic, but the Claims Commission
unanimously denies and dismisses the claim.

The Claimants alleged that the Respondent had failed to follow its own procedures for burials and that it
had caused great emotional distress to the Freeman family by not allowing them to bury their young child, Emily

Cheyenne Freeman. After hearing the testimony of each witness the Claimants called in support of their claim,

reviewing the depositions of other witnesses and the exhibits introduced by both parties, the Claims Commission

unanimously finds that the Claimants has waived any rights to the child’s body under the Arkansas Final
Disposition Rights Act of 2009.

Many of the facts were undisputed. Emily Freeman had been removed from the Claimants home by an
order of the Circuit Court of Polk County, Arkansas, Juvenile Division, entered November 6, 2009, following a
hearing on October 5, 2009, at which the Claimants were present and represented by counsel. This followed an

emergency order which had been entered in the same court on August 7, 2009, by which the child was placed in

the custody of the Respondent.

Coptinued

{Bee Back of Opinion Form}

CONCLUSION
Upon consideration of all the facts, as stated above, Claims Commission unanimously

denied and dismissed this claim for Claimant’s failure to prove by a preponderance of
the evidence any liability on the part of the Respondent.

Date of Hearing __April 10, 2014

- M
Date of Disposition April 10, 2014 “Chairman

| /6!/’:6{’” . Wzo/rnmismoner

Commissioner

**Appeal of any final Claims Comm_}'ssign de_cisi:_:n_ is only to the Arkansas General Assembly as provided hv A~+ #17

r)(p



The Respondent had been involved with the family and the child through a protective service
case prior to the removal of the child from the home. The court found that the child was “dependent-
neglected” due to allegations of parental unfitness and neglect due to failure to thrive, and environmental
concerns in the home. The Claimants were also specifically ordered to provide the court and the
Respondent in writing of any change of mailing address,

The Respondent piaced the child in a foster home and the child improved. However, the child
was later diagnosed with what was found to be an incurable lung disease and was admitted to Arkansas
Children’s Hospital. The child’s condition did ot imnprove and, after it became apparent the child
would not live, it was returned to the home of the foster family for hospice assistance. The child died
there of natural causes June 11, 2010,

One of the critical issues of fact was whether the Claimants had abandoned the child within the
meaning of the statue. The Commission finds that the child had been abandoned. In reviewing the
evidence, the Commission congidered several factors, including:

1) The decision to place the child in the Respondent’s custody was proper under the facts then
existing,

2) The Claimants did not avail themselves to the Opportunities given them to visit the child,

3) The Claimants did not comply with the courts directive concerning employment and
environmental concerns at their residence,

4) During his psychologicat evaluation, the father stated that he could see no reason for the child
being in foster care, or that the child had any anomalies that would require hospitalization of the
child and

S) After the child was hospitalized at ACH on March 24, 2010, the Claimants only visited with the
child one time, for three hours; when they did not show for the child’s lung biopsy, they called
and sajd they could not afford the gas; the Respondent arranged a gas card for the Claimants, but
the Claimants did not contact the Respondent to pick up the card.

A review hearing was held in the Polk County Circuit Court on May 3, 2010, shortly before the
child’s death. The court found that the Respondent had made ail reasonable efforts to provide the
services to achieve the goal of reunification, and that while the parents had partially complied with the
case plan, they were stil] not employed and their home was not “safe or suitable” for the child to five
there. Testimony received during the May 3, 2010, hearing confirmed that the Claimants had moved to
Fort Smith. The Claimants stated that they were afraid of harassment if they stayed in Polk County and
that they thought by moving they might be able to get the juvenile case transferred to Sebastian County.

~ No facts were offered by the Claimants to support their concern that there was a “conspiracy™ against

them. The Claimanis did not report their new address to the court, or to the Respondent. as required by
court order,

There was conflicting testimony, including some from members of the Claimants family, about
the events surrounding the making of the funeral arrangements and the “visitation” that they attended.
Claimants alleged that the Respondent took the child after its death, but testimony showed that the
child’s body was picked up by the Polk County coroner’s office. The Claimants further alleged that the
Respondent prevented them from attendi g the funeral service that was held the day after the visitation,
but one of Claimant’s own witnesses testified that it was the Polk County Sheriff who told the Claimants
that they could not attend the services. It was undisputed that the Claimants did not avail themselves of
the statute that would have allowed them to seek court intervention to claim the body. From the
testimony, it appeared that the Claimants and their family were given free access to the child’s open
casket during the visitation petiods and took advantage of the offer from a mnister for remarks of
comfort. From the testimony of the parties in their depositions, and before the commission, the
Commission is not convinced that the Claimants had the financial means to pay for the child’s funeral,

In her deposition, Mrs. Freeman admitted that she had no problem with the visitation/service at
the funeral home; that she was satisfied with the way the child looked in the open casket; that she was
satisfied with the way the child was dressed; that the family had been aliowed to place personal items in
the casket, and that an appropriate announcement had been, placed in the newspaper. However, at the
hearing, the Claimants alleged that they should be compensated for the “outrageous conduct” of the
Respondent in not allowing them to participate in the planning of the funeral and in not surrendering the
child’s body to them.

The overwhelming evidence shows that, by court order, the Claimants had forfeited their rights
to the child’s disposition or to assume any responsibility for the funeral arrangements for their child.

For all the foregoing reasons, the claim is hereby unanimously denied and dismissed. T] r'}
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CLAIMANTS’ MOTION FOR RECONSIDERATION

This matter was heard before the Commission on April 10, 2014, and the Commission
faxed its decision to the Claimants' counsel on April 14, 2014. The Commission denied and
dismissed the Claimants' claim based upon its finding "that the Claimants ha[d] waived any
rights to the child's body under the Arkansas Final Disposition Rights Act of 2009." Comm'n
Docket Opinion.

The Claimants now come and respectfully request that the Commission reconsider its
deciston in light of a legal question. Specifically, whether under the orders of the Polk County
Circuit Court the Respondent had the legal right to give possession and control of the disposition
of the child's body to the foster parent over the Claimants' rights to possession and control of
their daughter’s body. In other words, the Respondent had no legal authority to determine
whether or not the Claimants had waived their rights to their daughter's body. Claimants contend
in this motion that the Respondent had no such discretion or legal right under the orders of the
Cireuit Court.

In support of their contention, the Claimants submit the following undisputed facts:

1. The juvenile case involving the Claimants' daughter and all parties to the case
were under the jurisdiction of the Polk County Circuit Court. See Claimant Exh. 3. In its May

-~

3, 2010 Review Order, the Circuit Court specifically states that it "possesses jurisdiction of the
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parties and the subject matter before it." Id. at para. 1 (emphasis added).

2. The Circuit Court specifically ordered the Respondent to "provide services to the
{Claimants'] family”. Id. at para. 10.

3. Per the May 3, 2010 Review Order and Alisa Gorden's Court Report, the goal of
the case was to be reunification. See Claimant Exh. 3 at para. 4 and Claimant Exh. 2 at Sec.
IV(G).

4, At the time it entered its May 3, 2010 Review Order, the Circuit Court was aware
that the Claimants’ daughter had a chronic lung disease and was in a terminal state of the disease.
See Claimant Exh. 3 at para. 13 (referencing its April 29, 2010 Order (Respondent's
Response to Reguest for Production, bates label 43, 44)).

5. Nancy Diffee was the foster parent of the Claimants' daughter. See Diffee Dep.
at 7:17-19.

6. After the death of the Claimants’ daughter, Nancy Diffee was told by the
Respondent that she had the right to control the disposition of the body and that "[she was] told
to make whatever plans we wanted to make.” See Diffee Dep. at 49:10-23 and 50:23-51:2.

7. Nancy Diffee was told she had the right "because [the Claimants] had not been
involved with Emily and come to see her, that basically they had abandoned her the last three
months." See Diffee Dep. at 49:20-23.

8. Alisa Gorden was the Respondent's caseworker assigned to the juvenile case. See
Gorden Dep. at 25:16-18.

9. After the death of the Claimants® daughter, Alisa Gorden understood that Ms.
Diffee "was to make the decisions following the death of Emily," because she "had had Emily in

her care for so many months." See Gorden Dep. at 85:4-7.



10. The Respondent’s “Guidelines for Funeral Arrangements for Children in Out-of-
Home Placement™ provides that the Family Service Worker will “[a]ssist parents with funeral
arrangements and finances . .. .” See Claimant Exh. 8 at Procedure IX-BS.

11.  The funeral expenses were billed to Alisa Gorden and paid by the Respondent.
See Claimant Exh. 9.

I THE RESPONDENT HAD NO LEGAL RIGHT TO GIVE POSSESSION AND

CONTROL OF THE DISPOSITION OF EMILY’S BODY TO MS. DIFFEE OVER

THE RIGHTS OF THE CLAIMANTS.

As of the May 3, 2010 review hearing, the Circuit Court was well aware of Emily’s dire
condition having entered an order just four days prior giving the Respondent discretion whether
to escalate medical treatments and whether resuscitation efforts would be made. See
Respondent's Response to Request for Production, bates label 43, 44. The Circuit Court
would have also been made aware through Ms. Gorden’s court report of the issues with regard to
the Claimants’ visitation with Emily and with regard to the questions about their whereabouts.

Yet, the Circuit Court directed that the case goal would continue to be Emily’s
reunification with the Claimants and further ordered the Respondent to provide services to the
Claimants’ family. In fact, the Circuit Court in its Review Order made no findings of
abandonment of Emily by the Claimants nor any findings of contempt based upon the Claimants’
alleged failure to give notice to 1t and the Respondent about their moving to Fort Smith.

Very simply, at the time of Emily’s death, the Respondent was subject to the Circuit
Court’s order to provide services to the Claimants. Furthermore, the Respondent’s own policy
required that it give assistance to the Claimants in the form of funeral arrangements and finances.
The Respondent had no authority to circumvent the Circuit Court’s jurisdiction as expressed in

its order to provide services, nor even as required by its own policy, in order to give Ms. Diffee
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possession and control over the disposition of Emily’s remains.

More to the point, the Respondent had no legal authority to make determinations that
would or could effectively terminate the Claimants' rights as parents to their daughter's body
since it was under the Circuit Court's order to provide services to the Claimants. Nevertheless,
the Respondent’s unilatera! decision that the Claimants had abandoned their daughter in effect
terminated their parental rights as they related to the disposition of their daughter’s body.

In so doing, the Respondent invaded the province of the Circuit Court which had
exclusive jurisdiction over the partics and subject matter before it.! In exercising equity
jurisdiction over minors, a "circuit court has the inherent authority to protect the integrity of the
proceedings and to safeguard the rights of the litigants before it." Ark. Depr. of Human Services
v. Shelby, 2012 Ark. 54, at 4. The Respondent’s unilateral decision not only calls in question the
integrity of the proceedings in the Cifcuit Court, it also tramples the Claimants’ rights, by
favoring one who was not even a party to the litigation before the Circuit Court. And this, in
spite of the fact that the Claimants' parental rights over Emily had not been terminated by the
Circuit Court.

The Respondent’s contention that the Claimants had waived any right to control the
disposition of their daughter’s body is nothing more than a post hoc rationalization of its
decisions to deny the Claimants’ lawful request for possession and control of Emily’s body. The
undisputable evidence in this case shows that the Respondent’s decision to favor Ms. Diffee over
the Claimants was made after Emily’s death and after the Claimants right to Emily’s body had
vested pursuant to the Final Disposition Rights Act of 2009.

Any notion that the Respondent was following that Act in its decision to favor Ms. Diffee

" Under the Arkansas Juvenile Code of 1989, Arkansas circuit courts have "exclusive, original jurisdiction of and
shall be the sole court for . . . proceeding in which a juvenile is alleged to be dependent or dependent neglected, . . ."
§ 9-27-306(a)(1})...(B), including proceedings for the termination of parental rights § 9-27-306(a){ 1 )(E).
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over the Claimants is dispelled when the Claimants’ forfeited rights should have passed to next
qualifying person listed in the Act. See Ark. Code Ann. § 20-17-102(e){1). Pursuant to the Act,
the Claimants' rights would have passed to surviving siblings and then to surviving grandparent.
See Ark. Code Ann. § 20-17-102(d)(1(E), (F). Alisa Gorden's deposition testimony shows that
there was a grandfather in the home at the time Emily was removed. See Gorden Dep. at 13:6-
7. If the Respondent were intent on following the Act, then an effort should have been made to
determine whether the grandfather was qualified or whether there was another qualified person
able to exercise the rights allegedly forfeited by the Claimants. However, the Respondent made
no such effort, but rather, unilaterally decided to allow Ms. Diffee to exercise those rights over
the rights of Claimants.

‘The Respondent unilaterally denied the Claimants the right to control the disposition of
their daughter's body and refused to provide them services that it ultimately provided to Ms.
Diffee. The contention that the Claimants were unwilling to assume the financial responsibility
for the funeral costs is nothing more than a red herring as the Respondent's own policy would
have provided the Claimants with assistance in not only making funeral arrangements, but with
the finances as well. See Claimant Exh. 8 at Procedure IX-B8.

The Respondent was as much subject to the orders of the Circuit Court to provide
services as were the Claimants to provide notice of any residence changes to the Court and to the
Department.” Fundamental faitness would require that all parties in litigation be held to the same
standards of compliance to court orders. Otherwise, there is little basis for justice.

The preponderance of the evidence in this case shows that the Respondent without legal
authority willfully and wantonly denied the Claimants the right to control the disposition of their

daughter’s body; and, consequently, the Claimants have suffered severe emotional distress as a

* The Respondent was able to contact the Claimants and inform them of Emily’s death on the same day of her death,
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result of the Respondent’s actions and are entitled to fair and just compensation.

The Claimants respectfully request that the Commission reconsider its decision in light of
the legal question regarding the Respondent’s legal authority to favor Ms, Diffee over them and
to deny them their legal rights.

Respectfully submitted,

Judy Freeman. Claimant
Thomas Freeman, Claimant

-
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By: o™

Robert Kelly (2002145) 2~
Attorney for Plaintiff

ROBERT KELLY LAW FIRM, PLLC
401 Lexington Ave,

Fort Smith, Arkansas 72901
479-242-1190

479-242-1191 (Fax)
robert@robertkellylawfirm.com

CERTIFICATE OF SERVICE

I. Robert Kelly, hereby certify that on May 23, 2014, I served a true and correct
copy of the foregoing Claimant Judy Freeman's Answers to Respondent's First Set of
Interrogatories and Requests for Production, including an electronic copy, by U.S. Mail
addressed to:

Richard Rosen, Esq.

Office of Policy and Legal Services
P.0. Box 1437, Slot S260

Little Rock, Arkansas 72203

F
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Robert Kelly
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BEFORE THE CLAIMS COMMISSION 30 2014
OF THE STATE OF ARKANSAS .
& CEivep
THOMAS FREEMAN and
JUDY FREEMAN CLAIMANTS
VS, CLAIM #13-0880-CC
STATE OF ARKANSAS,
DEPARTMENT OF HUMAN SERVICES,
DIVISION OF CHILDREN AND FAMILY
SERVICES RESPONDENT

DCES Response to Claimant’s Motion for Reconsideration

Comes now Respondent, the State of Arkansas, Department of Human Services, Division
of Children and Family Services (“DCFS™), and submits the following response to Claimant’s
Motion for Reconsideration of the Commission’s Order dated April 10, 2014:

1. Claimants” motion seeks reconsideration of the Commission’s Order dated April
10, 2014, denying their claim for “failure to prove by a preponderance of the evidence any
liability on the part of the Respondent.”

2. Per Rule 7.1, “Petitions for Re-Hearing and/or Motions for Reconsideration will
only be entertained if they set forth new or additional evidence which was not available to the
moving party at the time of the scheduled hearing.”

3. Claimants™ motion, however, fails to set forth any new or additional evidence as
required by Commission Rule 7.1. Instead, the motion asserts only additional argment in
support of the previously denied claim for damages. Consequently, Claimants’ motion fails to

meets the requirements for reconsideration under the Rules and should summarily be denied.

Page1lof3
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4. The motion should also be denied because the Arkansas Final Disposition Rights
Act, Ark. Code Ann. §20-17-10, clearly provides for forfeiture of claimed burial disposition
rights under the factual circumstances found by the Commission in its Order. Per the complaint
filed herein, Claimants asserted rights to disposition under Ark. Code Ann. §20-17-102.
However, the same statute provided for forfeiture of those rights under the factual circumstances
found by the Commission in its Order. Thus, the Commission correctly found that Claimant’s
forfeited their rights to disposition under Ark. Code Ann, §20-17-102.

5. In addition, Claimants’ current posit that the grandfather might have paid for the
tuneral is contrary to the testimony presented by the Claimants’ themselves. Specifically,
Claimant Judy Freeman testified that neither the Freemans nor their family members made any
arrangements for disposition of Emily’s body before her burial (JF depo 49/2-11). Claimant
Thomas Freeman testified that none of his brothers, sisters or any grandparents made any
arrangements or any inquiries into the disposition, burial, funeral, or any marker for Emily (TF
depo 91/20-24). Thus, Claimant’s arguments otherwise are contrary to the evidence and should
be rejected.

5. For the reasons stated above, DHS/DCFS respectfully moves that the motion for
reconsideration be denied pursuant to Rule 7.1 and this claim be dismissed, as previously ordered

by this Commission,
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Respectfully submitted,

ARKANSAS DEPARTMENT
OF HUMAN SERVICES
Division of Children and Family Services

By: ?( @(/\caan Q@aﬁ\,\

Richard Rosen, AR Bar #97164
Office of Policy and Legal Services
P.O. Box 1437, Slot $260

Little Rock, Arkansas 72203
telephone # (501) 320-6334
rich.rosen(@dhs.arkansas.gov

CERTIFICATE OF SERVICE

This is to certify that I mailed a copy of the foregoing response, postage prepaid, this 30"
day of May, 2014 to:

Robert Kelly, Esquire
9 Court Street
Ft. Smith, AR 72901

Rich Rosen

Page3of3



STATE CLAIMS COMMISSION DOCKET

OPINIOMN
2,500,000.00 13-0880-CC
Amount of Claim § Claim No. _—
Attarneys
Thomas & Judy Freeman Claimant Robert Kelly, Attorney Claimant
s, Breck Hopkins, Chief Counsel
Rich Rosen, Attomey
DHS/Children & Family Services Brenda Jackson, Accts. Payable
Respondent ~—Ferry-Berry; Fiscal Officer——-— Respondent
State of Arkansas ’
Date Filed _ June 7, 2013 Type of Claim __Failure to Follow Procedure &
Emotional Distress

FINDING OF FACTS

The Claims Commission hereby unanimously denies Claimant’s “Motion for
Reconsideration” for the Claimant’s failure to offer evidence that was not previously
available. Therefore, the Commission’s April 10, 2014, order remains in effect.

IT IS SO ORDERED.

{See Back of Opinion Form}

CONCLUSION

The Claims Commission hereby unanimously denies Claimant’s “Motion for
Reconsideration™ for the Claimant’s failure to offer evidence that was not previously
available. Therefore, the Commission’s April 10, 2014, order remains in effect,

Date of Hearing June 12, 2014

June 12, 2014 W %ﬁd
Date of Disposition Z Mrman
T 'Commissiuner
% AR

Commissioner
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BEFORE THE STATE CLAIMS COMMISSION

Of The State of Arkansas
Torg . Yk
THOMAS FREEMAN and € %/%O”Sos
JUDY FREEMAN, Claimants y / Co,,m
4 2 SS’O/;
V. Claim No. 13-0880-CC On

ARKANSAS DEPARTMENT OF HUMAN SERVICES/
DIVISION OF CHILDREN & FAMILY SERVICES, Respondent

NOTICE OF APPEAL TO THE ARKAN SAS GENERAL ASSEMBLY

Notice is hereby given that the Claimants, Thomas Freeman and Judy Freeman, appeal to
the Arkansas General Assembly from the Claims Commission's decision rendered in this case on
April 10, 2014, and its subsequent denial of Claimants' Motion for Reconsideration dated June 12,
2014, and received by the Claimants on July 3, 2014.

This appeal is taken pursuant to Ark. Code Ann. § 19-10-211.

Dated this _{{E’ day of July, 2014.

Respectfully submitted,

Judy Freeman, Claimant
Thomas Freeman, Claimant

By: @i’f%gw

Robert Kelly (2002145)~
Attorney for Plaintiff

ROBERT KELLY LAW FIRM, PLLC
401 Lexington Ave.

Fort Smith, Arkansas 72901
479-242-1190

479-242-1191 (Fax)
robert@robertkellylawfirm.com



