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THE UNDERSIGNED states on oath that he or she is famifiar with the matters and things set forth in the shove complaint, and that he or she verfly belleves
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Exhbit (A

giﬁfCtIiZFEEIEX?NCE FORM (Attachment I) State Claims Commistion FOR OFFICE USE ONLY [
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Name Jivmmy, { FRIZjenr oy
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a substantial risk of physical harm; emergency grievances are not for ordinary problems that are not of a serious
nature). If you marked yes, give this completed form to the designated problem-solving staff, who will sign the
attached emergency receipt. If an Emergency, state why:

Arkansas

Is this Grievance concerning Medical or Mental Health Services? If yes, circle one: medical or mental
BRIEFLY state your one complaint/concern and be specific as to the complaint, date, place, name of personnel
involved and how you were affected. (Please Print): Th,s & leyance IS in Reganls éo Ffte
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IGTT410 NOV 9 3 2014 Attachment [11
3GS '
INMATE NAME: Frazier, Jimmy L. ADC #: 116550F GRIEQE@E]WE[EAM13—O3913

WARDEN/CENTER SUPERVISOR'S DECISION

Inmate Frazier, you grieve on 11/15/2013, you were placed on DCR and you never received a
disciplinary. Your complaint is noted. Documentation reveals a disciplinary was written on 11/16/2013
but dismissed on 12/03/2013 due to no extensions were issued for the disciplinary. Documentation also
reveals you were released from DCR to Administrative Review on 12/04/2013 and reassigned to
general population on 12/06/2013. I find your complaint with merit and corrective action will be taken.

Signalure of \."Jﬁrden/Supervisor or Designee

TR R e B A B B A 8 80 W S oA ST AR o 4 B b GRE L G R T et R R e e, - e

INMATE'S APPEAL

If you are not satisfied with this response, you may appeal this decision within five warking days by Filling
in the information requested below and mailing it to the appropriate Chief Deputy/Deputy/Assistant
Director aiong with the Unit Level Grievance Form. Keep in mind that you are appeating the decision to the
original grievance. Do not list additional issues, which are not part of your original grievance as they will
not be addressed. Your appeal statement ig limited to what you write in the space provided below.

. WHY DO YOU DISAGREE WITH THE ABOVE RESPONSE? Fr A8l ploadont B/ shiks Pl 60’?_’*’“/ “Z
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Inmate Signature ADC# Date

RECEIVED

DEC 25 2013

INMATE GRIEVANCE SUPERVISOR
ADMINISTRATION BUILDING
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| Exhibit (C) Page 1 of 1

Arkarsas
State Claims Commission
: 1
g(g;l'ﬁo NOV 0 3 201 Attachment VI
INMATE NAME: Frazier, Jimmy L. ADC #: 116550 GRIEANCE# FAM13-03913
CHIEF DEPUTY/DEPUTY/ASSISTANT DIRECTOR'S DECISION
Your complaint is on 11/15/2013; you were placed on DCR but never received a disciplinary. —|

After reviewing your appeal and all supporting documentation, I find records indicate you were written
a disciplinary on 11/16/2013 but dismissed on 12/3/2013 due to no extension was issued for the
disciplinary. Due to the evidence submitted in your appeal, I concur with the Warden's response.

Appeal denied
By way of this response, 1 will instruct the unit Warden to forward a copy of Corrective Actions taken to

my office,

/ — 2 xo/5/

Director Date
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AD 13-10 Inmate Disciplinary Manual

A1

| . _-;_E-?’xhrizf__ib_)_ SRS I
———  Pagel3of4z]

Arkansas

' State Cloims Commission
Prior'to. the major disciplinary hearing, the Chief Security Officer

will review il diseiplinaries and-may do one of the following: NOV O 3 2014
a. Forward the disciplinary to the Disciplinary Hearing RECEIVED
Officer with his initials on the report.
b. Reduce it to a Minor Disciplinary.
c. Dismiss the charges and fije the disciplinary report as a
matter of record.
d. Convert the minor disciplinary to a major disciplinary.

dismisses the disciplinary report(s), a copy of the dismissed |
disciplinary shail be forwarded to the Assistant Warden for [
Security or Center Supervisor for filing as a matter of record. |
Copies of these Teports are not to be included in the inmate's [
permanent jacket. Reasons for such dismissals should be
documented on the face of the disciplinary report(s). [

The Chief Security Officer may set reasonable limitations op the
number of inmate witnesses. The Chief Security Officer wil]
document the reason(s) for the limitation on the Major Disciplinary
Form (F-831-1) under "Witness Statements." In the event that a
limit (usuaily five) is placed upon inmate witness statements, the
same limit must be applied to statements taken from staff.

May exclude any witness(es) who were not present at the time of the
incident and inquire from the offender what testimony from that witness
would reveal.

D. General Considerations

I.

The Major Discipiinary Form (F-831-1) will be completed for
major disciplinary Teports against an inmate and will include

report is written, the charging person may seek assistance from



D 13-10 Inmatc;_'DisEip_linary Manual

1
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# 3.

The Disciplinary Court's objective shall be tothear all disciplinary
actions within seven (7) business days of the ti$¢iplinary. No -
diseiplinary will be heard after seven business days- excluding legal
holidays from the disciplinary except pursuant to an authorized
extension.

For example, an inmate receiving a disciplinary on Tuesday at 9:00
a.m, or 10:00 p.m. should be tried by 6:00 p.m. the following
Thursday assuming there were no holidays. Disciplinaries should
be tried between 6:00 a.m. and 6:00 p.m. whenever possible.

Upon convening to consider cases of inmate violations of rules and
regulations, the Major Disciplinary Court shall cause the inmate to
appear before it unless the inmate waives in writing or through
behavior. In the event that an inmate wishes to waive his/her
appearance, a waiver form will be completed and a copy provided
to the charged inmate and must be reviewed by the Warden/Center
Supervisor or designee. If the inmate waives his/her right to
appear and is found guilty, he/she cannot appeal the decision.

Once the inmate is present before the Major Disciplinary Court,
the recorder will be turned on, the reading noted, the time and date
entered, and the charged inmate identified by name and ADC
number.

The Disciplinary Hearing Officer will identify himself/herself in
the presence of the inmate and inform the inmate that this is, in
fact, a Major Disciplinary Court Hearing.

The Disciplinary Hearing Officer will scrutinize the disciplinary
report to determine whether all time limits and procedural
requirements have been met.

It must be determined whether all allowed witness statements
requested by the inmate and all other items of physical or
documentary evidence are present before the court. The.court may
summon any and all additional witnesses it deems necessary.
Witness statements may be taken in writing, orally, or by
telephone.

All written witness statements, whether taken prior to the hearing
or obtained at the request of the court, must be read into the record
and a copy included in the disciplinary record. In cases where
there are numerous witness statements and there is no substantial
difference between the statements, one statement may be read into

Arkansgs
Sie Claims Commi

NOV 6 3 2014

RECEIVED

510
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION }?‘?CEIVED
JIMMY FRAZIER (ADC 116550) CLAIMANT
V. NO. 15-0353-CC
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT
ANSWER

COMES NOW the Respondent, Arkansas Department of Correction, and for its Answer,
states and alleges as follows:

1. Respondent denies liability in this claim and asserts it will hold the Claimant to strict
proof on each allegation unless admitted by Respondent. Respondent reserves the
right to plead further upon completion of the investigation by internal affairs and
requests the matter be held in abeyance until the investigation is complete.

2. The applicable account information required by the Commission is:
a. Agency number: 0480 b. Cost Center: HCA 0100

¢. Internal Order: 340301 d. IFund Center: 509

WHEREFORE, {or the reasons cited above the Respondent prays that the claim be
dismissed with prejudice and that Claimant take nothing, or in the alternative that the matter be
held in abeyance until completion of the investigation by internal affairs.

Respectfully submitted,
Department of Correction Office of Counsel

-

f , #
LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor
Post Office Box 8707
Pine Bluff, AR 71611

(870)267-6844 Office
(870)267-6373 Facsimile

CERTIFICATE OF SERVICE
I certify that a copy of this pleading has been served this /O  day of M

2014, on the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Jimmy Frazier (ADC 116550)

East Arkansas Regional Unit

PO Box 970

Marianna, AR 72360-0970 _ _ _ -

LISA MILLS WILKINS Ark. Bar #87190



BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

Arkansas
JIMMY FRAZIER (ADC #116550) State Claims Commission CLAIMANT
V. NO. 15-0353-CC APR 24 2015
ARKANSAS DEPARTMENT OF CORRECTION RECEIVED RESPONDENT

MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Department of Correction, and for its Motion to Dismiss
states and responds as follows:

Claimant filed a claim for failure to follow procedure and negligence. He is secking $2,175.00. Claimant
has failed to state 2 claim upon which relief can be granted under ARCP Rule 12(b)(6) and the claim should

be dismissed.

Claimant was written a disciplinary due to Officer Barnett observing Claimant receiving something from
another inmate after Jumah Prayer. When ordered to give the item to staff, he refused and placed it in his
mouth. He refused the order to spit it out. The disciplinary was dismissed because it expired due to no

extension being granted.

Thete was no violation of policy in issuing the disciplinary. The disciplinaty was based on visual
observation by Officer Barnett. It was properly dismissed when it had expired.

This is not a matter of negligence. Arkansas Code Annotated § 19-10-305(a) provides that: “Officers
and employees of the State of Arkansas are immune from liability and from suit, except to the extent that
they may be covered by lability insurance, for damages for acts or omissions, other than malicious acts or
omissions, occurting within the course and scope of their employment.”

The ADC does not carry liability insurance for the negligent acts of its employees. Further, nothing in
Plaintiff's Complaints suggests that Defendants acted maliciously when they allegedly failed to protect him
from the July 22, 2010 attack. Thus, Defendants Harris, May, Whalen, Golden, Banks, Meizner, Walker,
and Jones are entitled to state statutory immunity from Plaintiff's neghpence claim. See Williams v. Wade,
Case No. 03-573, 2005 W1. 1120255 {Ark. May 12, 2005 (unpublished opinion) (affirming the dismissal of
a prisoner's claims because the prison officials were entitled to statutory immunity under Ark.Code Ann. §
19-10-305(a)); L'egans ». Norris, 89 S.W.3d 919, 924-25 (Ark.2002)

Both the United States and Arkansas Constitutions grant the State of Arkansas, and its subdivisions,
soveretgn immunity from suit. See Caooper v. St. Cloud State Unip., 226 F.3d 964, 968 (8th Cir.2010) (explaining
that states are entitled to sovereign immunity, under the Eleventh Amendment of the U.S. Constitution,
from pendent state law claims); Ark. Const. Art. 5, § 20 (providing that the State of Arkansas is entitled to
sovereign immunity); LandmPulaski, 11.C v, Arkansas Degit. of Corr., 269 SNV.3d 793, 795 (Ark.2007)
(holding that the sovereign Immunity granted by Ark. Const Ar. 5, § 20 extends to the Arkansas
Department of Corrections). Thus, Plaintiff's pendent state negligence claim should be dismissed, with

prejudice.

Respondent moves that the commission dismiss this claim. A motion to dismiss is proper when there are
no facts upon which relief can be granted. ARCP 12(B)(6).



WHEREFORE, for the reasons and evidence above, the Respondent moves that the claim be dismissed.

Respectfully submitted,
Department of Cotrection
Office of Counsel

—

LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor

Post Office Box 8707

Pine Bluff, AR 71611

(870)267-6844 Office

(870)267-6373 Facsimile

CERTIFICATE OF SERVICE

% certify that a copy of the above Motion to Dismiss has been served this g" l day of
postige to:_

__, 2015, on the below Claimant by placing a copy of the same in the U. S. Mail, regular

JIMMY FRAZIER (ADC #116550)
EARU

P. 0. BOX 970

MARIANNA, AR 72360-0970

LISA MILLS WILKINS Ark. Bar #87190
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STAT CLAIMS COMMISSION D IKET

OPINION
Amount of Elaim$. _2,175.00 Claim No. 1_5—0353-c_c
Attorneys
Jimmy Frazier, #116550 Claimant o Pro se Claimant
vs.
AR Dept. of Correction Lisa Wilkins, Attorney
Respondent — Respondent
State of Arkansas
Date Filed November 3, 2014 Type of Claim Fallure to Follow Procedure, B
Neggence

FINDING OF FACTS

The Claims Commission hereby unanimously grants the Respondent’s “Motion to
Dismiss” for reasons set forth in paragraphs 2-6 contained in the motion. Therefore, this
claim is hereby unanimously denied and dismissed.

{See Back of Opinion Form)

"CONCLUSION

The Claims Commission hereby unanimously grants the Respondent’s “Motion to
Dismiss” for reasons set forth in paragraphs 2-6 contained in the motion. Therefore, this
claim is hereby unanimously denied and dismissed.

Date of Hearing ___May 14, 2015

Date of Disposition

| M
May 14, 2015 ——

Chairman

a7 )

L
l/ Commissioner

**Appeal of any final Claims Commissien dacisien is only to the Arkansas General Assembly as provided by Act §33
of 1987 and &5 found in Arkansas Code Anrgtated §19-10-211.
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Avkansas Depariment of Correction

ADMINISTRATIVE DIRECTIVE

SUBJECT: Disciplinary Court Review (DCR)

NUMBER: 14-08 SUPERSEDES: 13-112
APPLICABILITY: All employees and inmates of the Department of Correction

REFERENCE: AD on Administrative Segregation PAGE 1 of 3

APPROVED: Original signed by Ray Hobbs EFFECTIVE DATE: 01/17/2014
L POLICY:

It is the policy of the Department of Correction to provide safe secure housing to inmates
who require a higher degree of physical control by virtue of being charged with a serious

rule violation, and in the judgment of staff may become disruptive or be dangerous if left

in the general population.

. EXPLANATION:

Such detention should not be punitive and should be used only when necessary to ensure
the inmate’s safety or good order and security of the institution. Documentation should
be provided as to the reason for detention.

1II. DEFINITIONS:

A. Disciplinary Court Review (DCR) — the confinement of an inmate in a segregated
area until a disciplinary hearing is completed due to committing a disciplinary
infraction.



EXpibit () page (2ol 2)

AD 14-08 Disciplinary Court Review 20of3

IV.

PROCEDURES:

A Review

No inmate is to be placed on DCR unless a disciplinary is being
cetigidered. " The Shift Supervisor or the highest-ranking officer on duty
may.place the inmate-on DCR.

The Warden/Center Superviser or designee must review an inmate’sepre-
hearing status within'72 hours, including weekends and holidays.

At notinde wilk-an inmate remain on DCR:for more than. T4 days.
An inmate may be removed from DCR and placed on an appropriate
assignment only with the authorization of the Warden, Deputy/Assistant

Warden, Chief of Security or designee.

If the disciplinary action is dismissed prior to a disciplinary hearing, the
inmate must be released from DCR status and appropriately reassigned.

B. Privileges

I.

Inmates on DCR status will be offered programs and services that, while
not comparable in terms of freedom of availability in comparison with
general population privileges, will generally include the following areas:

a. recreation

b. showers

c. crisis counseling

d. leisure and library services

& in-cell education programs

f. religious counseling and materials

g. general, privileged and legal correspondence, phone calls and
visitation

h. commissary

L medical services

5
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PO Box 8707
Pine Bluff, AR 71611-8707
Phone: 870-267-6200
Fax: 870-267-6244
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Arkanzas Department of Correction
ADMINISTRATIVE DIRECTIVE

SUBJECT: Body Cavity Searches for Contraband

NUMBER: 11-65 SUPERSEDES: 08-53
APPLICABILITY:
REFERENCE: AR 401 - Searches For and Control PAGE 1 of 5
of Contraband
APPROVED: Original signed by Ray Hobbs EFFECTIVE DATE: 12/06/2011

L. POLICY

Searches shall be conducted to prevent the introduction, concealment, or movement of
contraband, and to provide for the safe, secure operation of the Arkansas Department of

Correction.

II. DEFINITIONS

A Body Cavity: Internal part of the body accessible from outside the body,
1.e., mouth, ear, nose, vagina, or rectum, without surgical intervention.

B. Contraband: Any item not authorized by ADC policy to be in the
possession of an inmate or staff member.

C. Dry Cell: A designated secure area equipped with a bed, lighting and
proper ventilation, which has been modified to prevent the disposal of

waste material or contraband.

D. Reasonable Suspicion: Conclusions based on specific objective facts and
rational inference which would cause a prudent and cautious person to




| AD

IIL.

uB5E - Body Cavity Searches for Contraband

Ehibit (L) Pt 3-or 4

~ Pagelof5 |

believe a particular individual at a particular time has concealed
contraband in a particular place to be searchéd.

Visual Search: Inspection of an individual that excludes touching the
individual manually or with instruments.

Non-Invasive Search: The use of radiology, sonogram, or fluoroscopic
equipment to detect contraband within a body cavity.

Body Cavity Search: The physical examination of a body cavity by
trained medical staff for the purpose of ascertaining if contraband or any
other foreign item has been introduced into a body cavity of an inmate. A
body cavity search includes use of fingers or simple instruments, such as
an oto-ophthalmoscope, tongue blade, short nasal speculum, and simple

forceps.

PROCEDURES

A.

Upon reasonable suspicion of an inmate introducing contraband or a
foreign object into a body cavity, the staff member will place the inmate
under constant staff observation, and will notify the Warden, or in the
absence of the Warden, the Warden’s designee,

If there is reasonable suspicion that an inmate is in 1mm1nent danger due
to introduction of a foreign object into a body cavity that could produce
significant deterioration of the inmate’s health, the medical staff will take
the action necessary to prevent further harm to the inmate.

In the absence of an indication of imminent danger to the inmate, the staff
member will ask the offender to remove the object if the object is actually
visible in a body cavity or if there is reasonable suspicion to believe that
the offender has contraband in a body cavity and the object can be
removed safely. The medical provider should consider use of an X-ray to
determine the presence of a foreign body.

A correctional officer of the same sex as the inmate will be present during
a visual, invasive, or body cavity search to provide observation of the
procedure and for the safety and security of the inmate and staff.

If there is no confirmation of contraband or a foreign object after a visual
search, the inmate will be requested to sign an informed consent prior to a
non-invasive search of the inmate’s body cavity by medical personnel,
However, the inmate’s consent is not required.

Dry cell status is often appropriate when staff believe an inmate has
ingested contraband. Ordinarily, when staff believe that a female inmate
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i. AD 08-53 - Body Cavity Searches for Contraband i Page 3 of 5

has concealed contraband in her vagina, dry cell status is not the
) appropriate search method, since it is possible for her to thus conceal
contraband for an extended period of time.

G. Ordinarily, an inmate, of either gender, will not be able to conceal
contraband in his or her anal cavity for an extended period of time.

H. If there is no confirmation of contraband or a foreign object after a non-
invasive search, or the inmate refuses to cooperate with a visual or non-
invasive search, inmates suspected of placing contraband in a body cavity
should be temporarily housed in a Dry Cell under the following
conditions.

a. The confinement may be ordered by the Warden or designee based
upen reasonable suspicion that the inmate has placed contraband or

other foreign objects in a body cavity.

b. The inmate will be placed under constant observation by
corrections staff.

¢. The Dry Cell will be thoroughly searched prior to placement of the
inmate in the Cell.

d. The inmate will be provided with toilet articles, clothing, and
bedding.

¢. The medical provider should consider offering natural laxatives,
i.e., coffee, prune juice, etc.

f. The inmate will be provided with a means of collecting vomitus,
feces, body fluids, or other items expelled from the body.

g. If confinement in the Dry Cell is to continue for more than 72
hours, it must be reviewed and authorized by the Warden or

designee.

L. If after a visual search, non-invasive search, and confinement in a Dry
Cell, suspected contraband or foreign objects cannot be located, a Body
Cavity Search is indicated for any inmate for whom there is reasonable
suspicion that the inmate has concealed foreign objects in a body cavity in
order to assess any harm to the inmate caused by the introduction of a
foreign object or contraband, and to prevent further harm from occurring.

a. Staff shall solicit the inmate’s written consent prior to
conducting a body cavity search; however, the inmate’s
consent is not required.
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b. If the provider determines thatprobable harm to the patient
or the provider is likely to result if the provider conducts a
body cavity search, the provider will not conduct the body
cavity search. Such cases may be referred to a community
provider where removal by instrumentation, conscious
sedation, or other technique is available which is not
available in the correctional facility.

The Warden or designee may request authorization to conduct a Body
Cavity Search from the Deputy Director, Health and Corrections
Programs, who is the only approval authority for a body cavity search to
be conducted with consultation with the Regional Medical Director or
ADC Legal Department as warranted. In the Deputy Director’s absence
from her or his duties, the designated authority to make Deputy Director,
Health and Corrections Programs decisions will assume that authority.

Body cavity searches will be conducted in private and will only be
performed by a licensed medical professional acting within the scope of
his or her license, i.e., a physician, mid-level practitioner, or registered
nurse trained in body cavity search technique.

If located, the contraband or foreign item may be removed immediately by
medical staff, if such removal can easily be effected by use of fingers or a

simple instrument.

Disposttion of contraband and/or foreign object recovered during a Body
Cavity Search will be in accordance with AD 08-14 — Searches of
Inmates, Unit Searches and Control of Contraband and AD 09-07 — Inmate

Property Control.

The person conducting the search will document the details of the search
and results in the inmate’s medical record.

A report of the Body Cavity search, in the attached format, will be
initiated and forwarded to the Warden or designee within twenty-four
hours of completion of a body cavity search, with a copy provided to the
Deputy Director, Health and Corrections Programs, and the Regional

Medical Director.

19
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-AIMS COMMISSION DOC ET

OPINION
Amauntof Claim$ _2,175.00 Claim No. 15-0353-CC
Attorneys
Jimmy Frazier, #116550 Claimant Pro se Claimant
vs.

AR Dept. of Correction Lisa Wilkins, Attorney
= Respondent e Respondent
State of Arkansas
Date Filed Nﬂvember 3, 2014

Type of Claim Failure to Follow Procedure,

Ngiggcnce

The Claims Commission hereb
Reconsideration” for the Claimant’

FINDING OF FACTS

y unanimously denies Claimant’s “Motion for
s failure to offer evidence that was not previously

available. Therefore, the Commission’s May 14, 2015, order remains in effect,

IT IS SO ORDERED,

{See Back of Opinion Form)

CONCLUSION

The-Claims Commission hereby unanimously denies Claimant’s “Motion for

Reconsideration™ for the Claimant’

s failure to offer evidence that was not previously

available. Therefore, the Commission’s May 14, 2015, order remains in effect.

Date of Hearing' June 11, 2015

B _

June 11, 2015

Date of Disposition

**Appeal ef any final Claims Commission decision is only te the Arkansa

' Chairman

St

N jﬂ ~ i / Conimissioner

Comimissioner

B Genoral Assembiy ags provided by Act F33

of 1997 and &s found in Arkansas Cods Annotated §19-10-211.
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