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(|-Aer.6149 o€ 2005 (ACA§ W-93-21) 15 A_PROGRAM._CAEATER by THE ARKANSAS
{{-HEALSATURE WHICH AULOWS THE_ARKANSAS PARoLE BOARD TO 8 RELEASE
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AR ST § 16-93-211 Page 1 of 2

A.C.A. § 16-83-211

West's Arkansas Code Annctated Currentness
Title 16. Practice, Procedure, and Courts
Subtitle 6. Criminal Procedure Generaily (Chapters 80 to 104)
" Chapter 93. Probation and Parole (Refs & Annos)
"B Subchapter 2. Parole Board (Refs & Annos)
=§ 16-93-211. Early release to transitional housing facilities

(a)(1) As used in this section, “transitional housing” means a program that provides housing for one
(1) or more offenders who have been either:

{(A) Transferred or paroled from the Department of Correction by the Parole Board; or
(B} Placed on probation by a circuit court or district court.

(2) An offender's home or the residence of an offender's family member shall not be considered a
transitional housing facility for purposes of this section.

(b){1) To assist an offender who will be eiigible for parole or transfer to successfully reintegrate into
the community, the b‘qa,rd_,is,__wa,l.{__’c*l_lgnrized to place the offender into approved transitional housing up to
one (1) year prior to the offender's date of eligibility for parole or transfer,

{(2) Subject to conditicns of release and consistent with rules promulaated by the board, placement
in a transitional housing facility must be preceded by:

(A} The provision of all applicable notices under § 16-93-615; and
(B} A hearing conducted by the hoard.

(¢) The decision to place an offender in transitional housing and the establishment of conditions of
release by the board must be based on a reasoned, rational plan developed in conjunction with an
accepted risk-needs assessment tool such that each placement decision is based on;

{1} Established criteria; and

(2} A determination that there is a reasonable probability that an offender can be placed in a
transitional housing facility without detriment ta:

(A) The community; or

(B} The offender.

(d) Conditions of release imposed by the board must at a minimum include a curfew requiring an
offender placed in transitional housing to present himself or herself at a scheduled time to be confined

in the transitional housing facility.

(e) An offender placed in transitional housing by the board will be supervised by officers of the
Department of Community Corraction,

(f) An offender who without permission leaves the custody of the transitional housing facility in which
he or she is placed may be subject to criminal prosecution for escape, §5§5-54-110--5-54-112.

(9) Revocation of placement in transitional housing must follow the revocation proceedings
established in § 16-93-705,
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expedited by the ADC. This compiled list shall consist of those individuals who are within 6
months of becoming Transfer Eligible but may be expanded in scope as the need arises. This
list shall contain at a minimum the names, ADC #, and county where these offenders are being
held. Once this list is certified by the Beard Chairman or their designee, it shall be transmitted to
the ADC and they shall in turn schedule these offenders for intake.

Once these individuals are brought in to the Department, ADC shall notify DCC-Institutional
Release Services of their Intake. DCC shall immediately begin the process of scheduling these
offenders for the next upcoming Board. Offenders with non-discretionary convictions and those
without an active conviction for a sexual offense shall be transmitted to the Board as a
screening. Offenders whose conviction is discretionary and those who have an active conviction
for a sexual offense shall be scheduled for a hearing. Offenders convicted of “Failure to
Register” on a discharged registerable offense shall be scheduled for a screening.

Electronic Monitoring of Offenders

Based on the pre-established criteria in Arkansas Code Ann. §16-93-71 1, the Director of ADC
or DCC will request the Board consider the release of certain inmates to electronic monitoring
after they have served 120 days of their sentence. The Board will consider these offenders
under the normal guidelines that apply to the screening process.

Inmates released under this section shall remain on electronic monitoring for at least 90 days or
untit their transfer eligibility date, whichever is sooner.

Early Release Program for Offenders to Transitional Housing Facilities ~ Act 679 of 2005

Offenders held in the Department of Correction (ADC), other than those excluded below, shall
be eligible for early release to a transitional housing facility, or an equivalent entity, licensed by
the Department of Community Correction (DCC) up to one (1) year prior to the offender’s date
of eligibility for parole or transfer. An offender’'s home or the residence of an offender’s family

member shall not be considered a transitional housing facility for the purposes of this program.
Offenders released under this program must reside at an approved transitional housing facility

until they reach their eligibility date.

Itis determined that there is a reasonable probability that an offender within one (1) or more or
the following categories cannot be placed in a transitional housing facility under the provisions
of this program without posing a detriment o the community or the offender. Therefore an

offender is not eligible for this program if:

1. They have failed to maintain Class | or || status at the time of petition or between the
time of their hearing and release to the transitional housing facility.

2. They have served less than 6 months in the Department of Correction. Time served
in the county jail shall not be counted toward program eligibility.

3. They have been convicted of any of the following:

Any homicide, §§ 5-10-101 - 5-10-105

Battery in the first degree, § 5-13-201

Domestic battering in the first degree, § 5-26-303

Kidnapping, § 5-11-102

Aggravated robbery, § 5-12-103

T a0 oo
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f.  Causing a catastrophe, § 5-38-202(a)
g. Engaging in a continuing criminal enterprise, § 5-64-405
h. Simultaneous possession of drugs and firearms, § 5-74-106
4. They have been convicted of any offense requiring registration under § 12-12-503
(Sex Offender Registration Act of 1997).
5. They have been convicted of any offense determined by the Board to, by its nature
or definition, involves violence, the threat of violence, the potential threat of violence,

or the disregard for the safety of the lives of others.
6. They have received a disciplinary or conviction (§§ 5-54-110 — 5-54-1 12) for
behavior related to an escape, or an attempted escape, from the ADC, DCC, or a law

enforcement agency.

Eligible offenders shall submit a written petition the Board for consideration under this program
through their unit Institutional Release Officer. Once a petition has been received and the
offender’s eligibility has been determined, the offender shall be scheduled for an Act 679
hearing before the Board. Hearings scheduled under this program shall fellow the distribution of
all applicable notices under § 16-93-615 and all applicable policies established by the Board
pertaining to a parole/transfer hearing (to include the right to appeal a denial of eligibility or
release) and by the Department of Community Correction (DCC) pertaining to parole plan

approval,

Inmates released under this program shall be supervised by officers of the DCC under the
guidelines of the Act 679 Conditions of Release established by the Board (see Board Manual
Aftachments). The conditions must be based on a reasoned, rational plan developed in
conjunction with validated risk-needs assessment and melude at minimum a curfew requiring an
offender placed in a transitionai housing facility under this program to present themselves at a
scheduled time to be confined in the transitional housing facility.

An offender who without permission leaves the custody of the transitional housing facility in

which he or she is placed may be subject to criminal prosecution for escape,
§§ 5-54-110 — 5-54-112. Facilities receiving an offender released under this program shall be

provided with information by DCC on reporting an offender who without permission leaves the
custody of the facility prior to their eligibility date.

Revocation of placement in transitionat housing must follow the revocation proceedings
established in § 16-93-705.

Supervision of Parolees

Supervision of parolees is done on behalf of the Board, by the Department of Community
Correction. In consultation with the Board, DCC is authorized to establish written policies and
procedures for the supervision of parolees. The supervision of parolees shall be based on
evidenced-based practices including a validated risk/needs assessment. Decisions shall target
the parolee’s criminal risk factors with appropriate supervision and treatment designed to reduce
the likelihood to reoffend. Further guidance for parole supervision can be found in Arkansas

Code Ann. §16-93-712

Every parolee, while cn release, shall be subject to the orders of the Board. Failure to abide by
any of the conditions as instructed may result in revocation of his/her conditional release.

12 -



A.

Arkansas Parole Board

Two Union National Plaza Building
105 W. Capitol; 5th Floor

Little Rock, AR 72201-5731

Guidelines for Act 679 of 2005 Releases
Effective March 2, 2013

Offenders held in the Department of Correction {(ADC), other than those excluded below, shall be eligible
for early release to a transitional housing facliity, or an equivalent entity, licensed by the Department of
Community Correction (DCC), up to one (1) year prior to the offender’s date of eligibility for parole of
transfer. An offender’'s home or the residence of an offender’s family member shall not be considered a
transitional housing facility for the purposes of this program. Offenders released under this program must
reside at an approved transitional housing facility until they reach their eligibility date.

Offenders are not eligible to be released under the Act 679 Program if;
1. They have failed to maintain class I or Il status at the time of application or between the time of

their hearing and release to the transitional housing facility.
They have served less than 6 months in the ADC. Tome served in the county jail shall not be

2.
counted toward program eligibility.

3. They have been convicted of any of the following:

a. a. Any homicide

b. b. Battery in the first degree

a. ¢. Domestic battering in the first degree

b. d. Kidnapping

c. €. Aggravated robbary

d. f. Causing a catastrophe

e g. Engaging in a continuing criminal enterprise

f. h.Simultaneous possession of drugs and firearms

4. They have been convicted of any offense requiring registration under the Sex Offender
Registration Act of 1997.

5. They have been convicted of any offense determined by the Parole Board to, by its nature or

Ne disregard

Hefinition, involves violence, the threat of violence, the potential threat of violence, or

for the safety of the lives of others.
6. They have received a disciplinary or conviction for behavior related to an escape, or an attempted

escape, from the ADC, DCC, or a law enforcement agency.

Efigible offenders may submit a written petition (letter} to the Parole Board requesting consideration under
this program through their Institutional Release Officer. Once a petition has been received and the
offender’s eligibility has been determined, the offender will b cheduled for an Act 879 hearing_before the
Parole Board. The final decision to release an offender will be made by the Parole Board. An offender
should not assume they will be released simply because they meet the eligibility guidelines.

Offenders may appeal a denial of eligibility or release under this program. the appeal must be made to the
Parole Board within 60 days of the denial of their petitior:.

An offender who without permission leaves the custody of the transitional housing facility in which he or
she is placed may be subject to criminal prosecution for escape. Offenders who violate the Act 679
Conditions of Release will be subject to having their release revoked.



e ﬁﬁ[pla

In response to your request ding Act 679, ykuyJ re not eligible due to the reasang(s)
listed below: | ‘

It is determined that there is a reasonable probability that an offender within one (1 alr mote ot the
following categories cannot be placed in 2 transitional housing facility under the provi sions of this
program without posing a dettiment to the community or the offender. Therefore an r;)ffen_’der 1s not
cligible for this program if: |

1. Offender is not up to one year prior to PE or TE date |

2. Offender has failed to maintain Class I or I status at the tme of petition or betwecln the time of
their hean'ng and release to the transitional housing facility. ’

3. Offender has served less than 6 month in the Department of Cotrection. Time served in the

county jail shall not be counted toward program eligibility.

4. Offender has been convicted of any of the following:

a. Any homicide, §§ 5-10-101 — 5-10-105 |
b. Battery in the first degree, § 5-13-201 |
¢. Domestic battering in the first degree, § 5-26-303 |
d. Kidnapping, § 5-11-102

e. Aggravated robbery, § 5-12.103 |
f. Causing a catastrophe, § 5-38-202(a)

g Engaging in a continuing criminal enterprise, § 5-64-405
h. Simultaneous possession of drugs and firearms, § 5-74-106 |

5. Offender has been convicted of any offense requiring registration under § 12—12—9f}3 {(Sex
Offender Registration Act of 1 997).

6. Offender has been convicted of any offense determined by the Board to, by its nalre ot
definition, involves violence, the threat of violence, the potential threat of violence orl the disregard

for the safety of the lives of others. |

7. Offender has received a disciplinary or conviction (§§ 5-54-110 — 5-54-1 12) for behlaviof related to
an escape, from the ADC, DCC or a law enforcement agency. i

8. Other: Dis iplinary Violations //Fxtensive crminal history fr your charge is Ctlnsidered
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Arkansas
State Claimis Commission

BEFORE THE STATE CLAIMS COMMISSION APR 24 2015
OF THE STATE OF ARKANSAS '

RECEIVED
JEREMY KENNEDY #093061 CLAIMANT
V. Claim No. 15-0641-CC
ARKANSAS DEPARTMENT OF RESPONDENT
COMMUNITY CORRECTION
MOTION TO DISMISS

Comes now Respondent, Arkansas Department of Community Correction (ACC), by and
through counsel and for its Motion to Dismiss state:

I. Clatmant, an inmate in the Arkansas Department of Correction, alleges that he has
satisfied all the conditions necessary for parole, but that his parole has been wrongfully
denied.

2. Claimant has no constitutional or legal right to transfer to parolee. Michalek v. Lockhart,
292 Ark. 301 (1987). Claimant cannot cite to a single case that has held that Arkansas
parole statutes provide him a liberty interest in parole.

3. Claimant finds himself incarcerated as a result of violation of condition of his parole.
Pursuant to A.C.A. § 19-10-204(b)( 1)(A)(iii)(5), the Claims Commission lacks
Jurisdiction over claims against ACC by a person while that person is subject to
conditions of parole or probation under Arkansas law. As Claimant’s claim involves his
failure to meet parole eligibility conditions, this forum lacks jurisdiction.

4, Pursuant to the foregoing, Claimant has failed to state a claim for which relief may be
granted.

WHEREFORE, Respondent respectfully requests that Claimant’s Complaint be

dismissed and for all other relief to which it may be entitled.

[ O



Respectfully submitted,

M. DE HORGE, #90072
General Counsel
Arkansas Department of Community
Correction

Two Union National Plaza, 3rd Floor
Little Rock, AR 72201

(501) 747-3783

wade.hodge@arkansas.gov

CERTIFICATE OF SERVICE

I, M. Wade Hodge, certify that on April 24, 2015, T forwarded a copy of the foregoing, by
U.8. Mail, postage prepaid, addressed to the following:

Jeremy Kennedy #093061
P.O. Box 1000
Wrightsville, AR 71283
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OF THE STATE 6F ARKANSAS

TEREMY KENNEDY H 09300 CLAIMANT
Vo Np. 15- 041 -CC

_|ARKANSAS DEDT oF COMMOMTY RESPONDENT
CORReCTIoN
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_RESPONSE To MoTioh T DISMISS

| RESPONBENT M\STATES THE LAW. A,CA,S 19-10-204(b)

States that the Claims Commission has ne yurisdiction
over the A.C.C. for acts comm Hedl -

helts on pafole, In other words, (€ 1 wrong someone

while « am on parole, the A. C(‘ cannot be held
'ha\ale Y’Or" N\ m’:’rions ﬂus J_’m?ufe tn Ao way confFers

ony sort 0f blanket 1mmunity for wlongs Committed

by ALE agents agamnst someore on parole

Claimant s not on parele. | received a administrative
Parole revocation. '{:’a{_ole Vi (cth:m;‘ ale for b ment hs
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feceived bhecause 1 also feceived a New 40 vr.
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Revocation A feview of my status on the Dep't

k.

of Correchions website will show me seRving a

10 year sentence, not a parole revocation

ACCOTdfﬂﬁ o the ﬁe.yponflen’r, A cA § ta-10-204
states that the Commission lacKs Juriselietion over
tlaims against ACC by a person while that person

s sque§f to conditions. This 15 o hlatant mstabment

of the faw hut even (F i was fl‘ﬁhfi Bs Luouldi
stll be ifrelevant becavse | am not on parole

| nof Q_M,j svhbject to conditions ot parole

In paragraph no.a,The fespondent states that s

' have no tonstitutional of lega| right Yo parcle,

17 states that | cannet cite a Single case shotimg

that Arkansas Parole Statuvies provide me a liberty
_mf}erestm parole. 1n sopport, it cites a 1987 case

)

.

- In 1993 The Arkansas &ener‘al ASfemby completely
Ere weote: Armnsm Parole Statutes. A 1981 case is
under_the old taw and does not apply.

Lonstitutional rights or Liberty iMerests are
Ef\a.pplicmblc and (rielevant. This Comp[a;n?daﬁ?s
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not allege Vielation s of the constitution It i
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- alleges vielations of Admini strahive Regulations

7| Pursuant o Arvansas Admin'strative Law, an
State agency must Follow ts own ad ministrative
vegulations lnshituhional Release DHicer Aquita Jones,

an ACC agent, did not

8| MCA S LL-23-AUd) states that the parole board

15 authorized to place the offender 1o approved
%réinsi’ré onal)l hovsing 1o Consistent with fules promvigate
‘0\{ +he Bograd

a| Attacl.ea nherelo are pages \-|2 of the Arkansas
Pacole board Pelicy Manval which contain the Actpla
tules (.e."Yules promuigated by the Beard”). 17 #lainly
s'uées?rm’r offenders held in the ADC bther than
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release to a transitional Wovsing facility, There are

{6} categories of criteria +hat determine what oftenders
are * those excluded below” | do net Fall a

any of these categeries and thus, by policy, am eligikle
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eligibility has been determined, the pfFender Shali be
schedvled tor an Aet 674 hearing
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| Claimant does vot claim that he has o tegal right =

to Act 19 fielease. Dnly that he has a legal right
Yo have his eligibility determined 1n complance
With the establhished ¢riteria contained in Parole
| Board _Regulations.

ALL employee Aguita lones did not. No matter how
Moy Rmes Claimant has been vea incarce raded,

this factor 15 simply not part of establiched eriteria
Kennedy 15 certain that had he veceived a Ack 19
hearing | compliance with pelicy that s history
would certainly be o Factor considered by the Board.
17 Mmight have even resulted in o denval But, w
by law and by Policy, that ts the Parole Boards
d,ECi‘.ﬁi.Dné’b'W\aKQ}m Ne¥ IA,qUi%c. Jones or Yhe ACC

WHEREFORE, Claimant vespretbully reguests that the
Respondents Motion to Dismiss be denied

o Respectfully Submﬂr led W
S Jeremy Kennedy #4301
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i, Jeremy Kennec{yj certi fy that on May 5 2015
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5T) . CLAIMS COMMISSION D ZKET

OPINION
Amount of Claim$ 10,000.00 Claim No.15-0641-CC
Attorneys
— Jeremy Kennody, #093061 o, . _ Prose Claimant
Vs, o

AR Dept, of Community Correction M. Wade Hodge, Attorney
e A ——————— " Respondent — e — Respondent
State of Arkansas
Date Filed March 24, 2015 Type of Claim Failure to Follow Procedure

FINDING OF FACTS
The Claims Commission hereby unanimously grants the Respondent’s “Motion to
Dismiss™ for reasons set forth in paragraphs 1- 4 contained in the motion: Therefore, this
claim is hereby unanimously denied and dismissed.
— — (See__Ba::k of Opinion Form)
CONCLUSION
The Claims Commission hereby unanimously grants the Respondent®s “Motion_to

Dismiss” for reasons set forth in paragraphs 1- 4 contained in the motion. Therefore, this

claim is hereby unanimously denied and dismissed.
Date of Hearing _ _May 14,2015 s

_—_—— ——— —— = - - —

Date of Disposition Mim’ 2015_ S K o : ' Chairman

Commissioner

**Appeal of any final Cilaims Commission decision is pnly to the Arkansas Gereral Assembly as provided by Act #33
of 1997 and as found in Arkansas Code Annotited §19-10-271;.

Commissioner .
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BEFORE THE ARKANSAS GENERAL ASSEMBLY
CLAIMS COMMISSION REVIEW SUB-COMMITTEE

JEREMY KENNEDY ADC #093061 CLAIMANT
V. CLAIM NO. 15-0641-CC
ARKANSAS DEPARTMENT OF COMMUNITY RESPONDENT
CORRECTION
APPEAL OF DISMISSAL

Comes now, Claimant Jeremy Kennedy, Pro Se, requesting the Claims Commission
review Sub-Committee to reverse the May 14, 2015 Decision of the Claims Commission which
granted “the Respondent’s “Motion to Dismiss™ for reasons set forth in paragraphs 1-4 contained
in the Motion” because this dismissal is clearly contrary to law and based upon fraudulent legal
argument.

In paragraph No.-1, Motion to Dismiss, the Respondent stated that Claimant an inmate in
the Arkansas Department of Correction, alleges that he has satisfied all the conditions necessary
for parole, but that his parole has been wrongfully denied.

This is not correct. Claimant’s Complaint states that he is eligible for release to a
transitional housing facility pursuant to A.C.A. § 16-93-211. This Statute requires such release
decision to be made consistent with rules promulgated by the Parole Board. Those rules,
contained in the Parole Board Manual contain procedures which inarguable make Claimant
eligible for release consideration under the provision of this program. Agents of the Respondent
agency failed to comply with these procedures and declared Claimant ineligible, and in doing so,

denied Claimant a release consideration hearing.
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In paragraph 2, Motion to Dismiss, the Respondent stated that Claimant had no
constitutional or legal right to transfer to Parole. Michalek v. Lockhart 292 Ark. 301 (1987).
Claimant cannot cite a single case that has held that Arkansas Parole Statutes provide him a
liberty interest in parole.

Claimants complaint does not allege violations of constitutional rights (i.e. liberty
interests) Thus, the proceeding paragraph is mostly irrelevant. Once all the constitutional matter
is removed, all that remain is an assertion that Claimant has no legal right to transfer to Parole
and, in support, a citation of a 1987 case.

In Michalek the Chief Justice’s opinion states that inmates have no Constitutional right
or entitlement to parole (citing Stuart v. Lockhart 587 F.Supp. 1 (E.D. Ark. 1983) and
Greenhotz v. Nebraska Penal Inmates 442 U.S. 1, 7, 99 S.CT. 2100, 60 1..Ed.2d 668 (1979)).
While the Court in Greenholtz did state that prisoners did not have a constitutional or inherent
right to parole, it did state a prisoner being considered for parole is “entitled to some measure of
constitutional protection” since the statute created an expectation of release on parole “unless”
the statutory reasons for parole denials are found. 442 U.S. at 12 and in Michalek, The Court
specifically stated that with regards to Arkansas Parole, “Parole status is governed by the parole
statute in effect at the time the crime was committed” (citing Bosnick v. Lockhart, 283 Ark.
206, 672 S.W.2d 52 (1984)).

This Complaint alleges a violation of A.C.A. § 16-93-211 and the accompanying
procedures promulgated in the Arkansas Parole Board Policy Manual and the Respondents
Motion to Dismiss at no time denies this allegation.

In paragraph 3, Motion to Dismiss, the Respondent states Claimant finds himself
incarcerated as a result of violation of condition of his parole. Pursuant to A.C.A. § 19-10-204(b)
(1)(A)(ii)(b), the Claims Commission lacks jurisdiction over claims against ACC by a person
while that person is subject to condition of parole or probation under Arkansas law. As Claimant’
s claim involves his failure to meet parole eligibility conditions, this forum lacks jurisdiction.

This statement is a deliberate (and apparently successfiil) attempt a “committing a fraud
upon the judiciary” which by itself is a violation of Arkansas Model Code of Conduct for
Attorneys.

The cited Statute actually states that the Claims Commission lacks jurisdiction over “(b)

claims against the Department of Community Correction for acts committed by a person while
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that person is subject to conduction of parole or probation under Arkansas law”. Since this claim
is not about acts committed by a parolee, nor is claimant currently subject to the conditions of
parole, it is immaterial to this claim.

Finally, in paragraph No. 4, Motion to Dismiss, the Respondent states pursuant to the
foregoing, claimant has failed to state a claim for which relief may be granted.

The Rules and procedures of the Claims Commission State that all actions and hearings
shall be governed by the Arkansas Rules of Civil Procedure. Pursuant to Rule 12(b)(6) Ar.R.Civ.
P., when considering a Motion to Dismiss for failure to state a claim, they must look only to the
allegations contained in the complaint and accept them as true. Claimants claim alleges that the
Respondent failed to follow procedures and violated regulations which resulted in injury. If true,

this inarguably states a claim upon which relief could be granted.

CONCLUSION

The Motion to Dismiss contains no argument that would support a dismissal its
assertment that the commission lacks jurisdiction is based on a deliberate misstatement of law.
Its assertment that claimant has no legal right to transfer to parole is based on a Arkansas
Supreme Court opinion which states that parole status is governed by the parole statute in effect
at the time.

With regard to this claim, the parole statute that is in effect and would govern is A.C.A. §
16-93-211. This complaint alleges that the Respondent violated this statute and at no time has the

respondent denied this allegation.

WHEREFORE, claimant respectfully requests that the commission’s grant of the Motion to

Dismiss be reversed and that the claim be sent back to the commission for reconsideration.

1y
# 10 Prison Circle
(faliph Rock, AR. 72519
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