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3GS
INMATE NAME: Kelly, Theodis ADC #: 105053A GRIEVANCE #: VU-13-00776

WARDEN/CENTER SUPERVISOR'S DECISION

In response to your grievance: Inmate Kelly, you state: "On the 14th of June 2013 I inmate T. Kelly along with
inmate K. Hawkins of sanitation was dispatched to report to the sanitation office by Sgt. Crompton and COII
Gonder to clenn camera's in the brks. with a 9 to 10 ft ladder, in which I know that Sgt. Crumpton and Gonder
knew that this ladder was to short. plus anything over a certain ft by OSHA standards you need a harness &
safety hat in which none was provided by either supervisor. so Dir. Ray Hobbs, Warden Watson, Warden
Meinzer (security warden) also Warden Jackson treatment warden all along with Sgt. Crumpton & COII Gonder
has been negligent & a deliberate indifference in the caused of my fall."

Records show that you did fall from a ladder on June 14/2013 while cleaning the cameras in 13 barracks. COII
Gonder had stepped into the 13 and 14 barracks hallway when she heard the inmates shout that you had fallen
from the ladder. Medical was immediately contacted; when medical staff arrived, you was placed in a neck
brace and on a spine board and onto a stretcher to be escorted to the infirmary. You have been seen by
Medical on several occasions since 06/14/2013. According to your Condense Health Services Encounters, you
have been assessed: It is noted - No swelling or deformity noted on C-spine, full range of motion to all
extremities, all x-ray results are negative, no evidence of fracture, no evidence of dislocation of right and left
shoulder, no evidence of acute cardiopulmonary disease; shogun pellets present in the soft tissues of the
patients neck - they were present in 2011 (has been seen several times for this: 06/18, 06/19, 06/24 by APN
and 07/03 - inmate has not been taking Rekaxin as ordered per APN on 06/24/13. Instructed to take
prescribed medications to help injured muscle.) Normal gait, no spasms noted, has full range of motion with
shoulder, no warmth swelling or abnormality noted to area, still complains of back pain. Unable to raise left
arm above head, ambulates without assistance, left should Bursitis, refer to Dr. Schock. Requesting renewal of
Robaxin and APAP, back pain lower center of back, Per IM history of gunshot wound 20 years ago, no spasms,
denies numbness or radicular pain, Left shoulder pain. X-ray reveals shotgun pellets in soft tissues of the left
back (these were present in 2011).

Sgt Crompton advises that he was not supervising you; he only called you for work call and was not present
when you fell. There is no evidence that you have suffered any long term effects from the fall. However, no
evidence has been presented that you received instruction during safety meetings regarding climbing ladders,
only Officer Gonder stating to you to not climb all the way to the top but you did not receive a disciplinary for
failure to obey the order of staff for disobeying her instructions and staff was not present when you fell.
Therefore, I find this issue with merit but resolved due to receiving medical treatment.

Signature of Warden/Supervisor or Designee REC;EF\!’ED Title - Date
JAN 1 4 2p1
INMATE'S APPEAL INMATE
= SERIEVA NE SURER

ArYr Ay - VISOR
If you are not satisfied with this respon?'é’,ﬂ%ﬁ’ﬁréy:.appgg_lj};l;g,i,s décision within five working days by filling in the
information requested below and mailing it to the appropriate Chief Deputy/Deputy/Assistant Director along with
the Unit Level Grievance Form. Keep in mind that you are appealing the decision to the original grievance. Do not
list additional issues, which are not part of your original grievance as they will not be addressed. Your appeal

statement is limited to what you write in the space provided below.
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gGGIDI 430 Attachment VI

INMATE NAME: Kelly, Theodis ADC #: 105053 GRIEVANCE#:VU-13-00776

CHIEF DEPUTY/DEPUTY/ASSISTANT DIRECTOR'S DECISION

You grieved on 6/30/13 that you and another inmate were dispatched to sanitation per Sgt. Crompton and CO-
II Gonder to clean the cameras in the barracks. You stated that the ladder you used was too short to perform
the job and you feel that you should have been provided a safety harness and a hat by OSHA standards, but
you did not receive them. You believe that these two officers were negligent and showing deliberate

indifference as to your falling off the ladder.

| After review of your appeal and supporting documentation, I find that I concur with the Warden's decision.
Your appeal is without merit. However by way of this response, I am instructing the Unit Warden to investigate

this matter further to determine if any corrective action is necessary.

Appeal denied.

[~ ZS Ry

Director Date
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

THEODIS KELLY (ADC 105053) Aharsso SliTentedon  DISAISAANT

V. NO. 14-0855-CC MAY 15 201

ARKANSAS DEPARTMENT OF CORRECTION RECEIVED  RESPONDENT
ANSWER

COMES NOW the Respondent, Arkansas Department of Correction, and for its Answer,
states and alleges as follows:

1. Respondent denies liability in this claim and asserts it will hold the Claimant to strict
proof on each allegation unless admitted by Respondent. Respondent reserves the
right to plead further upon completion of the investigation by internal affairs and
requests the matter be held in abeyance until the investigation is complete.

2. The applicable account information required by the Commission is:
a. Agency number: 0480 b. Cost Center: HCA 0100

c. Internal Order: 340301 d. Fund Center: 509

WHEREFORE, for the reasons cited above the Respondent prays that the claim be
dismissed with prejudice and that Claimant take nothing, or in the alternative that the matter be
held in abeyance until completion of the investigation by internal affairs.

Respectfully submitted,

Department of Correction Office of Counsel
Cren JULle Tptlhores

LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor

Post Office Box 8707

Pine Bluff, AR 71611

(870)267-6844 Office
(870)267-6373 Facsimile

CERTIFICATE OF SERVICE
I certify that a copy of this pleading has been served this { ‘ day of TNy 3
2014, on the Claimant by placing a copy of the same in the U. S. Mail, regular postagé/ to:

Theodis Kelly (ADC 105053)
Varner Unit
PO Box 600

Grady, AR 71644-0600 : oy
i ALt o

LISA MILLS WILKINS Ark. Bar #87190
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THEODIS KELLY (ADC #105053) CLAIMAIG\ E/VQ}

V. NO. 14-0855-CC

ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Department of Correction, and for its Motion to Dismiss,

states as follows:

Claimant 1s seeking $204,000.00 for failure to follow policy, mental anguish, pain and suffering and personal
injury he received after from a ladder on June 14, 2013. Claimant has failed to state a cause of action under

ARCP 12(b)(6) and the claim should be dismissed.

Claimant alleges the Respondent failed to provide the proper height ladder for the job and failed to provide
a safety harness as required by OSHA standards.

Claimant states that he was using a 9-10” ladder. Claimant is 577 tall. The camera height is 13°3” from the
ground. Respondent submits that the ladder was more than sufficient in height for the job to be performed
considering the claimant would extend his arms to work giving him additional reach. Furthermore,
Claimant signed a Weekly Safety Meeting wherein he was advised of ladder safety, including, to ‘choose the
right ladder for the job.” See Exhibit “A.” If Claimant did not believe the ladder to be high enough,
Claimant could have requested another ladder.

As stated in Claimant’s complaint and according to witness statements, he was standing on the top of the
ladder. The OSHA standards he alleges Respondent violated clearly state that the user should not stand on
the top step or top cap. See Exhibit “B”. Claimant’s own actions caused his mjuries.

The ladder was being held by another inmate while Claimant was cleaning the camera, Inmate Hawkins.
Inmate Hawkins released his grip from the ladder while Claimant was climbing down from the ladder and

the ladder began to sway and Claimant fell off the ladder.

Claimant was treated for pain to his right shoulder and lumbar back. He had full range of motion to all
extremities and no swelling of the c-spine. He later reported pain upon palpation of the chest wall. He was
prescribed Robaxin for the injured muscle, but it was noted when he was seen 3 weeks later, that he was not
taking it When he was seen on August 31, 2003, he had a normal gait, no spasms, full range of motion with
shoulder, no swelling or warmth, but was still complaining of pain. There were no objective findings of
injury. In September Claimant was given a diagnosis of left shoulder bursitis. No spasm, has decreased
range of motion due to stiffness and pain, no discoloration, steady gait, no numbness or radicular pain, and
requested renewed medications. Nurse restricted his sports and weight lifting for 3 days.

In order to show that ADC was negligent to recover for his personal injuries, Claimant must show that he
sustained damages, that Respondent was negligent and that such negligence was a proximate cause of
Claimant’s damages. Negligence is the failure to do something which a reasonably careful person would do

under similar circumstances.

Claimant 1s serving a 60 year sentence for Murder in the First Degree out of Phillips County, Arkansas. He
is not eligible for parole until May 31, 2041, 27 years from now. He will be 64 years old then. His projected

X%
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release date is June 1, 2059, 45 years from now. He will be 82 years old then. Any loss of future income is
highly speculative at best.

Claimant has failed to show how the Respondent 1s negligent and responsible for his mjuries. The fact that
an injury occurred is not, of itself, evidence of negligence on the part of the Respondent. Claimant must
show a breach of duty which he has not done.

Respondent moves that the commission dismiss this claim. A motion to dismiss is proper when there are no
facts upon which relief can be granted. ARCP 12(B)(6). Claimant can show no facts upon which he is
entitled to relief and therefore this claim should be dismissed.

Respectfully submitted,
Department of Correction
Office of Counsel
. %///0//%,707) P
LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor
Post Office Box 8707
Pine Bluff, AR 71611

(870)267-6844 Office
(870)267-6373 Facsimile

CERTIFICATE OF SERVICE

I certify that a copy of the above pleading has been served t}us day of Q/ ﬂ/l«.(/ , 2014, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular pos ge to:

THEODIS KELLY (ADC #105053)
Varner Unit

P. O. Box 600

Grady, AR 71644-0600

LISA MILLS WILKINS Ark. Bar #87190
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WEEKLY SAFETY ME G
WEEK OF:}June 10, 2013 thru Jun_é 14, 2013
I
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Page 1 of 5

Location: VARNER UNIT Work Area: SANITATION (HOUSEKEEPING) Al Porters

) | . | N _
Date of Attendance: ¢, (/f—[_(/ s Start Time: _f0:0 & @ /PM.) End Time: //-08 / P.M.)

Date of Attendance: Start Time:
Date of Attendance:
Sanitation Supervisor: CO-I1 J. Callaway i f

Alternative Supervisor: = 2 1P

SANITATION ( ﬂousekeeging}:

YOU MUST CLEAN ALL AREAS DAILY. If your assignad area is
called back to work. - | I

WORK AREA SAFETY: i ﬁ

(AM./PM.) End Time: (AM./P.M)

K

Start Time: _| (AM./P.M.) End Time: (AM./P.M.)

|

5 -

i
i

L

1.

S

“00LS: ' | : '

i if
Watch for wet surfaces. When you see any type of spill, clean it up fi‘ight away. (Place a Wet Floor Sign in the wet
area until it dries!) ‘ “
Keep work areas WELL-LIT, Always turn onthe lights before entering a dark room. Make sure you
can see where you are going, even if it means an extra trip. | .
HORSE PLAY WILL NOT BE TOLERATE]?. E
REPORT ALL INJURIES TO YOUR SUPERVISOR. i
During work time you are expected to be in y_;c:)ur assigned area, when you are not in your assigned area
you can not be accounted for. If you are instructed to clean an area by a staff member do 50, regardless
of your assignment. i h
Do not hang out at other work areas or chemip‘él room unless instmcfed to be there. Being in an

unassigned area without supervision will not be tolerated. ‘
SAFETY GLASSES MUST BE WORN AT ALL TIMES WHILE CLEANING. IF YOU ARE CAUGHT

CLEANING WITHOUT WEARING SAFETY GLASSES; DISGIP INARY ACTIONS WILL BE
TAKEN! THIS IS VOUR WARNING! i ‘ | '

rii

b .
All tools must be checked out and in daily. AHI tools must be returned to check out area before you leave the

Area you are working in. ; L
Barracks Porters: It is your responsibility to ‘mllalke sure that all tools/chemicals are returned to the control booth

immediately upon completion of use. If you fa]i{to do so, disciplinaryf; actions will be taken.
| -

HEMICALS: Lo - ¥ |

Do not mix chemicals. All chemicals are pre-mixed, you can add water while mopping.
Do not fill any bottle that is not properly labeled for that product. |

Never store chemicals for cleaning in a food container, ‘

It is the responsibility of all individuals (staff af d inmates) to read and follow manufacture’s instructions
on all chemicals used. A . :
Safety equipment must be worn at all times Wh%'l_e handling chemicals. .. i.e, safety glasses, rubber gloves.

tom of Lrintite

W‘Eﬁ |

o

PR



Weekly Safety Meetings ,\ifamer Unit Sanit. .1 (Housekeeping) All Porters
: i ' Page 20f 5

USE PROPER LIFTING PROCEDURES:

E

1. Take your time to examine the object that you will move. Yy

2. Arrange the object so that it will not slip, move, or change its balance when you lift it.

3 Stand close to the load that you have to carry. Center yourself and put your feet apart to the same

width as your shoulders. j

4. Keep your back as straight as possible. B nd your knees and squat down to reach for the load. Place
your feet close to the object, the closer the better. Make sure that you have a good grasp at the load.
5 Keep the load close to your body, and get up while you still have a straight back. Keep your back
- vertical and straight and extend your hmﬁs toward the grips you will use to lift the object.
6. Begin applying force with your legs and arms. Do this slowly. If you give a sudden, hard pull or jerk
you could injure your back. i
7. Stand up, if the object is on the floor. Keep the object as close to your body as possible.
8

Bend through your knees with a straight back to place the load on a different spot.

MOVING CARTS THAT ARE FULL: ;

t
1. Push the load, rather than pull when yougmust move heavy objects.
2. If the cart is fully loaded, you will need to have one (1) person in front pulling and one (1) person behind the cart
to push at the same time. Never aftempt fo move a cart that is too heavy for one (1) person to manage.

[

USING A LADDER SAFELY: g
1 Choose the right ladder for the job. :

2. Inspect the ladder before you use it. |

3. Step up on the ladder with care. i ,

4, Climb carefully. Always use a rail too‘hléilp assist in keeping your balance. Do not jump from the ladder

Climb back down the ladder correctly.

BLOOD SPILL CLEAN-UP PROCEDURES

1. Restrict access to area, then put on pe;sojxial protection equipment (two pairs of gloves: avoid tearing gloves,

Leak-proof apron to protect your clotl:lcké).‘ .
2. Clean-up large amounts of blood with disposable towels in red bag (bio-hazardous bag).
Clean area from outward to inward, making contaminated area smaller without stepping into this area.

3. Do not pick up contaminated sharp obﬁ%éts with your hand; you must use mechanical means, such as a broom
and dust pan to push the object into the dust pan.
4. After clean-up of visible blood, use a salution of 1 part of bleach to 9 parts of water to mop area, after this

area is cleaned you must disinfect with 'Fénnicida! product (Razor Citrus Breeze) allow for product to sit
on area approximately 10 minutes or as/directed by manufacture before mopping spill.

5 Apply disinfectant to bottom of shoes with disposable towels to ensure not to spread to other areas.
Before leaving the affected area place EPE (gloves) ina red bag of disposal..

6. Immediately dispose of red bag once ci[e;anup is complete, place bag in Medical Services in a bio-hazardous
container. f

i After cleaning; you must remove all p
in a red bag then send to laundry for cl
personal protective equipment.

e!r:sfonal protection equipment, promptly place all mop heads, aprons, etc.
eaning. All workers must wash their hands immediately after removal of

NOTE: UPON COMPLETION OF USAGE OF THE PUSH BROOM, MOP, DUST PAN. MOP BUCKET and
SHOWER BRUSH; THESE TOOLS ARE TO BE IMMEDIATELY RETURNED TO THE OFFICER

Y e e e T
WORKING THE CONTROL BOOTH OR RETURNED TO THE SANIT. ATION DEPARTMENT!!!
2 .
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Sanita‘ (Housekeeping) All Porters
Page 4 5

INMATE NAME-PRINT-READABLE

ADC#

£ L
=T == [ e s

Sl] GNATURE-READABLE & BARRACKS #

B fefley 1 lusesa |71 Aélley '
s 7 | 7

70. f

7L, ‘

72. , ?_f

73,
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Arkansas Claims Commission

JUL 08 201
BEFORE THE ARKANSAS STATE CLAIMS COMMISSION RECEIVED
THEQODIS KELLY CLATMANT
ADC. # 105053
V. NO. 14-0855-CC
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

CLAIMANT OBJECTIONS TO RESPONDENT’S MOTION TO DISMISS

COMES NOW, the claimant, Theodis Kelly, and for his
Objection To Respondent Motion To Dismiss, do State the following
as cause;

1. Claimant disagrees that he has Failed to state a Cause of
Action under A.R.C.P. 12(b) (6) and his claim should not be
dismissed. Claimant sustained serious injuries that to the date
of this filing he is still suffering from pain, undergoing on-
going treatment and therapeutic attempts to overcome the June 14,
2013, fall from a ladder at Varner Unit.

2. Claimant submits that the weekly safety meeting document,
pages 1 - 5, showing date of attendance June 14, 2013, with start
time of 10:05 a.m. with a end time of 11:08 a.m. is a fabricated
document in a effort to practice fraud upon the Arkansas Claims
Commigsion.

In fact Claimant had never seen; what’'s described as
Respondent Exhibit “A”, until he received a copy of the Motion to
Dismiss on June 24, 2014. Claimant was not and has never been

advised of ladder safety or to “choose the right ladder for the

M



job as alleged in paragraph #3 of Motion to Dismiss. It is the
supervisor’s responsibility to provide inmates with the proper
tools to do state work.

3. Claimant never signed the weekly safety meeting form
described as Respondent Exhibit “A”. In fact the name T. Kelley
on page #4, line 68 of Respondent “A" is a forgery. Claimant
moves this commission to Order the Respondent’s to Produce the
complete list 1-68 in support of Claimant’s claim for relief.
Claimant’s name has never been spelled T. Kelley, clearly a
forgery, fabricated by Respondent.

4. There is no excuse for this attempt to cover up the
impossible task of Claimant reaching the camera without climbing
to the top of the ladder. Refusal results in a Major Disciplinary
for Disobeying a Direct Order, ADC Rule 12-1. Staff supplied the
ladder, Staff saw that I had to stand at the very top of the
ladder to reach the camera lens, and Staff did not request, order
or supply a bigger ladder. Nor wasg Claimant ever advised or
trained as Respondent Exhibit “C” requires. It clearly states,
“Train workers to Step Ladder Safety,” this never happened.

5. Staff should have supervised inmate Hawkins, yet Staff was
not in a supervisory position. Staff was unaware that Claimant
had fallen until advised by inmates in 13 barracks. The very
camera’s that Claimant was cleaning is the best evidence to

support this claim and should be produce in support of.
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B The tragic fall happened over a year ago and Claimant is
still in pain, seeking and receiving treatment for his injuries,
unable te use the full range of his right arm and shoulder, not
to mention the ongoing headaches.
7 The Respondent has not set-forth a plausible defense to the
gross negligence which took place June 14, 2013. Yet Claimant
stands by his written grievance detailing said negligence.
8. As for paragraph #7 (seven) of Respondent Motion to Dismiss,
Claimant states that;

Respondent 1s negligent when he or she “fails to use

responsible care.” A responsible prudent person [supervisor] in a

ladder, hardhat, safety eye wear and someone to hold the ladder
for someone reaching 13 - 15 feet high. A safety harness should
have been provided as well for such a task.
9. There are four things Claimant needs to show in a Negligence
Claim: Duty, Breach, Causation, and Damages.
A. Duty is shown in paragraph #8 of this objection.
B. Damages have been shown because (laimant was clearly
hurt due to a fall from a ladder June 14, 2013, in 13
Barracks, Varner Unit.
Ch Breach is shown due to the fact that Respondent made no
effort to supply the proper tools and equipment for

Claimant to perform the job ordered by Respondent.

=2
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D, Claimant’s injury, pain and suffering are a direct
cause of the negligent actions of Respondent not
providing proper equipment. Respondent’s in paragraph
#7 (seven) clearly states, “Negligence is the failure
to de something which a reasonable careful person would
do under similar circumstances.

In Jones v. United States, 91 F.3d 623 (3rd. Cir.
1996), the Court found the prison breached a duty to a
prisoner who had a stroke after prison officials
withheld his medication. In Plummer v. United States,
580 F.2d 72 {(3rd. Cir. 1978), Prisoners successfully
made a negligence claim based on exposure to
tuberculosis.
CLOSING
Claimant has clearly shown a Claim for Relief. Respondent
Exhibit *“aA”, “B”, and “C” only strengthens Claimant’s claim. Had
Exhibit “A” with Claimant’s signature and named forged on it,
been enforced, as per ADC policy calls for, this tragic fall
would not have happened. Exhibit “A” creates a duty, which was
breached by Respondent. page 2 of 5 clearly advises on USING A
LADDER SAFELY.

Respondent’'s Exhibit “B”, is the type of ladder used for

painting, no where near the type of ladder used by the Respondent

June 14, 2013, which resulted in Claimant’s injuries.



Lastly, Respondent Exhibit “C” which is based upon
Occupation safety and Health Administration from United States
Department of Labor clearly states, “TRAIN WORKERS TO STEP LADDER
SAFETY."” Employers, in this case the Arkansas Department of

Correction [Respondent], must train each worker to recognize and

minimize ladder related hazards.

Claimant'’'s serving a 60 year sentence for Murder, not being
eligible for parole until May 31, 2041, at which time he would be
64 years old or being 82 years old at his projected release date
of June 1, 2059, still does not negate the fact that Respondent’s
Negligence cause Claimant serious injury and are liable for
damages and medical treatment.

Based on these facts, Claimant has stated a claim upon which
relief can be granted under A.R.C.P. Rule 12(b) (6).

WHEREFORE, for the reasons stated, Claimant ask the Claims

Commission to Deny Respondent’'s Motion to Dismiss, and grant any

and all relief deemed just and proper.

Respectfully submitted,

1222&44 /é;4éé;/
Theodis Kelly //
ADC # 105053

P.O. Box 600

Grady, AR. 71644
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STATE OF ARKANSAS )

COUNTY OF A,’ch Ly )

mubSerbGd and Sworn to before me, a Notary Public, this

é day of § ; 2014,

ﬁ EQWAIrd Lane
Po) Motary Puilic

Notary Public State of Alkansas
Lincoln County
Commission # 12362690
(A/ 7, /) 7 Commissicon Expires July 20, 2017

}/ ?( ssion Expires

CERTIFICATE OF SERVICE

I, Theodis Kelly, the above named Claimant, hereby certify
that a copy of this Objection to Regspondent’s Motion to Dismiss
has been served on the Respondent’s Attorney, Lisa Mill Wilkins,
Ark. Bar #87190 at pP.0. Box 8707, Pine Bluff, Arkansas 71611,
this JZZ_ day of , L42¢ , 2014, by placing a copy of same in
U.S. Mail, postage patd.

L lisd /Q/%/

Theodis Kelly
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STATE CLAIMS COMMISSION DOCKET

OPINION
204,000.00 14-0855-CC
Amount of Claim $ ClaimMNo. ___
Attorneys
Theodis Kelly, #105053 Claimant Pro se Claimant
VS,
Department of Correction Lisa Wilkins, Attorney
Respondent Respondent
State of Arkansas
; 2 : :
Bate Fiiad May 9, 2014 Ty T Loss o_f Wages, Persona! Injury, Pain &

Failure to I'ollow Procedure
FINDING OF FACTS

The Claims Commission hereby unanimously grants the Respondent’s “Motion to
Dismiss” for reasons set forth in paragraph 2-9 contained in the motion. Therefore, this
claim is hereby unanimously denied and dismissed.

IT IS SO ORDERED.

(See Back of Opinion Form)

CONCLUSION
The Claims Commission hereby unanimously grants the Respondent’s “Motion to

Dismiss” for reasons set forth in paragraph 2-9 contained in the motion. Therefore, this
claim is hereby unanimously denied and dismissed.

July 10, 2014

Date of Heaﬁng

Date of DispositionJuly 10, 2014 ~ hairman

SR sie
Commissioner 3«3

**Appeal of any final Claims Commission decision is only te the Arkansas General Assembly as provided by Act #33
~£ 10AT and oc Frund {n Arkancas Onde Annntated §19-10-211.

Commissioner
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