ADMINISTRATIVE RULES AND REGULATIONS SUBCOMMITTEE

Call to Order.

OF THE
ARKANSAS LEGISLATIVE COUNCIL

Room A, MAC
Little Rock, Arkansas

Tuesday, December 12, 2017
1:00 p.m.

Reports of the Executive Subcommittee on Emergency Rules.

Report of the Senate and House Interim Committees on Public Health, Welfare and
Labor regarding the following rule that was referred by the full Legislative Council
to the committees for a recommendation to the Administrative Rules and
Regulations Subcommittee:

1. STATE BOARD OF PHARMACY (John Kirtley)

a.

SUBJECT: Regulation 7; Drug Products/Prescriptions

DESCRIPTION: The changes follow:

1. Update definitions to match FDA definitions and glossary terms to
add terms for biological product, biosimilar, biosimilar product, drug,
generic drug, and interchangeable biological product.

2. Clarify language regarding pharmacists’ ability to substitute
products that are either generically equivalent, interchangeable biological
products, or manufacturer authorized generics.

(The changes in 1 and 2 above are necessary to clarify confusion regarding
whether or not biologic products are “drugs” and to proactively show how
pharmacists can follow federal guidance in substituting those products
shown to be interchangeable once products meet those qualifications.)

3. Add language to show that a pharmacist cannot dispense more of a
schedule 11 narcotic medication than a prescriber can prescribe.



PUBLIC COMMENT: A public hearing was held on September 26,
2017, and the public comment period expired on that date. The board
submitted a public comment summary, attached hereto, detailing all of the
comments received regarding these rules. The proposed effective date is
pending legislative review and approval.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas State Board of Pharmacy
is authorized to make reasonable rules and regulations, not inconsistent
with law, to carry out the purposes and intentions of the pharmacy laws of
this state that the board deems necessary to preserve and protect the public
health. Ark. Code Ann. § 17-92-205(a)(1).

The Board shall determine which drugs are generically equivalent as
defined in § 17-92-101, relying on standards scientifically supported and
generally accepted in the field of pharmacy, and, in making this
determination, the Board may use a nationally recognized reference source
that meets the requirements of this act. See § 17-92-503(c).

Additionally, a portion of the rules implements Act 820 of 2017,
sponsored by Senator Jeremy Hutchinson, which requires the board to
promulgate rules limiting the amount of Schedule Il narcotics that may be
dispensed by licensees of the board. See Ark. Code Ann. § 17-92-205(d),
as amended by Act 820.

Reports on Administrative Directives and Administrative Memoranda Pursuant to
Act 1258 of 2015:

1.

Report of the Department of Correction on Administrative Directives for the
Quarters ending June 30, 2017 and September 30, 2017 (Solomon Graves)

Report of the Arkansas Parole Board on Administrative Directives for the
Quarters ending June 30, 2017 and September 30, 2017
(Brooke Cummings)

Rules Deferred from the November 14, 2017 Meeting of the Administrative Rules
and Regulations Subcommittee:

1.

ALCOHOLIC BEVERAGE CONTROL (Mary Robin Casteel)

SUBJECT: Section 1.27; Application for Transfer of Location of
Premises



DESCRIPTION: Act 1112 of 2017 requires applicants for private club
permits to obtain an ordinance from the municipality or county in which
the club seeks to operate prior to filing an application with the ABC. The
proposed rule change amends the existing rule to implement the
requirements of Act 1112 of 2017, regarding private clubs.

PUBLIC COMMENT: A public hearing was held on September 20,
2017. The public comment period expired on September 18, 2017. No
comments were received.

Rebecca Miller-Rice, an attorney with the Bureau of Legislative Research,
asked the following question:

Will proposed subsection (4) apply to private clubs (including a large
event center private club) seeking to transfer location within the same
county or municipality as its current location? Or is it solely applicable to
those seeking to transfer the location of premises to a different county or
municipality from its current location? RESPONSE: It will apply to any
transfer, including those within the same municipality or county.

This rule was promulgated on an emergency basis and was approved at a

meeting of the Executive Subcommittee held on September 6, 2017. The
proposed effective date for permanent promulgation is pending legislative
review and approval.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: Changes to the rule were made in light of
Act 1112 of 2017, sponsored by Senator Eddie Joe Williams, which
served to authorize the governing bodies of counties and municipalities to
initiate the permitting process for private clubs. Arkansas Code Annotated
8§ 3-9-222(a)(1), as amended by Act 1112, 8 1, allows an application for a
permit to operate as a private club to be made first to the governing body
of the county or municipality in which the private club seeks to be located.
If the governing body of the county or municipality approves by ordinance
the application for a permit made under subsection (a)(1) of the statute, the
Alcoholic Beverage Control Division (“Division”) may then issue a permit
to operate as a private club to the applicant for the proposed location. See
Ark. Code Ann. § 3-9-222(a)(2), as amended by Act 1112, § 1.

The instant proposed rule requires that any application to transfer a private
club permit, including a large event center private club permit, likewise be
accompanied by an ordinance of approval. The Alcoholic Beverage

Control Board is authorized and directed to establish rules and regulations
with respect to permits issued under the provisions of Ark. Code Ann. § 3-



9-222 to assure compliance with the provisions and to prohibit any
permittee from engaging in the unlawful sale of alcoholic beverages. See
Ark. Code Ann. 8 3-9-225. The Director of the Division shall adopt and
promulgate such rules and regulations as shall be necessary to carry out
the intent and purposes of any alcohol control acts enforced in this state.
See Ark. Code Ann. § 3-2-206(a). By the grant of this power to adopt
rules and regulations, it is intended “that the director shall be clothed with
broad discretionary power to govern the traffic in alcoholic liquor and to
enforce strictly all the provisions of the alcohol control laws of this state.”
Ark. Code Ann. § 3-2-206(d).

SUBJECT: Section 1.34; Continuation of Permit Conditioned Upon
Operation of Originally Proposed Business

DESCRIPTION: Act 1112 of 2017 requires applicants for private club
permits to obtain an ordinance from the municipality or county in which
the club seeks to operate prior to filing an application with the ABC. This
rule is being amended to ensure that private clubs remain compliant with
the local ordinance authorizing their operations.

PUBLIC COMMENT: A public hearing was held on September 20,
2017. The public comment period expired on September 18, 2017. No
comments were received.

This rule was promulgated on an emergency basis and was approved at a

meeting of the Executive Subcommittee held on September 6, 2017. The
proposed effective date for permanent promulgation is pending legislative
review and approval.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: Changes to the rule were made in light of
Act 1112 of 2017, sponsored by Senator Eddie Joe Williams, which
served to authorize the governing bodies of counties and municipalities to
initiate the permitting process for private clubs. Arkansas Code Annotated
§ 3-9-222(a), as amended by Act 1112, § 1, allows an application for a
permit to operate as a private club to be made first to the governing body
of the county or municipality in which the private club seeks to be located,
and if the governing body approves by ordinance the application for a
permit made under subsection (a)(1) of the statute, the Alcoholic Beverage
Control Division (“Division”) may then issue a permit to operate as a
private club to the applicant for the proposed location.

Pursuant to Ark. Code Ann. § 3-9-225, the Alcoholic Beverage Control
Board is authorized and directed to establish rules and regulations with
respect to permits issued under the provisions of Ark. Code Ann. § 3-9-



222 to assure compliance with the provisions and to prohibit any permittee
from engaging in the unlawful sale of alcoholic beverages. Further
authority for the proposed changes can be found in Ark. Code Ann. § 3-2-
206(a), which provides that the director of the Division shall adopt and
promulgate such rules and regulations as shall be necessary to carry out
the intent and purposes of any alcohol control acts enforced in this state.
By the grant of this power to adopt rules and regulations, it is intended
“that the director shall be clothed with broad discretionary power to
govern the traffic in alcoholic liquor and to enforce strictly all the
provisions of the alcohol control laws of this state.” Ark. Code Ann. § 3-
2-206(d).

2. DEPARTMENT OF LABOR, BOARD OF ELECTRICAL EXAMINERS

(Denise Oxley)

a.

SUBJECT: Rule 010.13-008: The National Electrical Code

DESCRIPTION: The summary follows:

Rule 010.13-008. This rule would be amended to update the National
Electrical Code from the 2014 edition to the 2017 edition, with the
continued exception that arc fault circuit interrupters will not be required
in the kitchen and laundry room.

Rule 010.13-023. This rule reflecting the history and effective dates of
the board’s rules would be amended to include the foregoing with an
effective date of December 15, 2017.

PUBLIC COMMENT: A public hearing was held on September 19,
2017, and the public comment period expired on that date. Public
comments were as follows:

Don lverson, Midwest Field Representative, National Electrical
Manufacturers Association (NEMA)

Mr. Iverson submitted written comments to the board on behalf of the over
400 member companies of NEMA. NEMA supports the adoption of the
2017 National Electrical Code (NEC) as the standard for performance of
electrical work in Arkansas. The organization has a long history of
supporting timely adoption of the NEC by state and local jurisdictions.

Mr. lverson states the organization believes that current codes mean safer
and more economically prosperous communities.

NEMA requested that the board remove the Arkansas exception to the
NEC adoption that would eliminate the requirement for arc fault circuit



interrupters (AFCI) in kitchen and laundry areas. NEMA cited other
groups involved in fire and electrical safety that support AFCI expansion,
including: the National Fire Protection Association, the Electrical Safety
Foundation International, the National Association of State Fire Marshals,
the National Electrical Contractors Association, the International
Association of Electrical Inspectors, the Independent Electrical
Contractors Association, the Underwriters Laboratories, and the U. S.
Consumer Product Safety Commission.

RESPONSE: No change was made as a result of the comment.

Mike Stone, West Coast Field Representative, NEMA

Mr. Stone provided verbal testimony before the board that reiterated the
position of NEMA as stated by Mr. Don lIverson.

RESPONSE: No change was made as a result of the comment.
The proposed effective date is pending legislative review and approval.

FINANCIAL IMPACT: The cost to the regulated party will vary
depending on the nature and design of any particular construction project.
This is particularly true for non-residential construction. Further, many of
the large electrical contractors are already complying with the changes due
to industry practice, client needs, contract requirements, or liability issues.

For residential construction, the cost estimate is under $150 per residence
based on average construction. Specifically, this is itemized as follows:

a. If the new residence is to have lighting outlet(s) in a crawl space
under the home, new requirements would increase costs less than $50.

b. There is a new requirement for a minimum 20 amp branch circuit
for residential garage receptacles that would increase costs less than $100
if applicable.

Note: The 2014 National Electrical Code (NEC) would have required
AFCI protection in the kitchen and laundry areas. This was specifically
amended out of the 2014 NEC as adopted in Arkansas for statewide
standards. Adoption of the 2017 NEC would continue these two
exceptions, so that AFCI protection would not be required in the kitchen
and laundry areas.

LEGAL AUTHORIZATION: The Board of Electrical Examiners is
empowered to adopt rules and regulations to establish statewide standards
for the construction, installation, and maintenance of electrical facilities




and the performance of electrical work. Ark. Code Ann. § 20-31-104(a).
Pursuant to Arkansas Code Annotated § 20-31-104(b), the Board was
required to adopt the National Electrical Code, 1990 edition, of the
National Fire Protection Association. If there are updates and new
editions to the National Electrical Code, the board, after notice and public
hearing, shall adopt such changes and editions which it determines are
necessary to ensure public health and safety. Ark. Code Ann. § 20-31-
104(c).

F. Rules Filed Pursuant to Ark. Code Ann. § 10-3-309:

1. DEPARTMENT OF CAREER EDUCATION (Dr. Charisse Childers and

Trenia Miles)

a.

SUBJECT: Adult Education Program Policies Update

DESCRIPTION: The Adult Education Policies and Procedures have been
updated to align more effectively with state and federal laws, especially the
Workforce Innovation and Opportunity Act (WIOA).

Policies regarding the Termination of an Award to a Local Grantee:
Voluntary and Termination of an Award to a Local Grantee: Involuntary
have been added to address the need for changes in the Local Education
Agency administering a program.

The Correctional/Institutional Federal Funding policy has been amended
to indicate that not more than 20 percent, rather than 8.25 percent of federal
funds can be used for the education of institutionalized adults, including
those in correctional or institutions.

A statement indicating that when funding is no longer provided to a LEA, a
final inventory list must be provided and equipment purchased with Adult
Education funds must be transferred back to the Arkansas Department of
Career Education, Adult Education Division has been added to the
Purchase/Disposal of Equipment policy.

In the Enrollment Policy: Minimum Age Adult Education and Enrollment
Policy: Private, Parochial or Home School Minimum Age policies, the
minimum passing score on the official GED practice test was updated for
alignment with the new passing score as determined by the test provider.

An exception to the test score requirements for minor students who are court
ordered was added to the Enrollment Policy: Minimum Age Adult Education

policy.



A note was added to several policies requiring any alternate forms of
documentation referenced in the policy regarding minimum age
requirements for enrollment in adult education be approved by the Adult
Education Division.

A policy regarding Termination of Employment for those paid with Adult
Education funds was added.

A Year-Round Education Services policy on the continual operation of local
programs throughout the year has been added.

A Non-Profit Community-Based Organization Director Qualifications
policy has been added.

A Waivers for Adult Education Teachers Without a License policy has been
added.

A High School Equivalency Test policy has been added.

A Student Confidentiality policy has been added.

An Adult Education/Post-Secondary Co-Enrollment policy has been added.
PUBLIC COMMENT: No public hearing was held. The public

comment period expired on October 20, 2017. The agency provided the
following summary of the sole comment it received and its response:

Carol Birth, Director, Phillips Community College Adult Education
“Note: An exception to the minimum test score are allowable when a
16/17 year old has been court ordered to enroll in adult education. These
individuals must adhere to all other requirements set forth in this policy.”
Just a note on grammar:

An exception to the minimum test score IS allowable or

Exceptions to the minimum test score ARE allowable...
Everything else looks good.
AGENCY RESPONSE: Your email has been read and will be considered
as we move forward on the decisions related to the rule. Specifically, there
is a plan to implement the change to correcting the grammatical error.
Thank you for your comment and your support of Adult Education and the
students we serve.

Rebecca Miller-Rice, an attorney with the Bureau of Legislative Research,
asked the following questions:

(1)  Arethese policies promulgated by the Career Education and
Workforce Development Board? RESPONSE: Yes, these rules were



brought to the Career Education and Workforce Development Board first
before moving forward.

2 These proposed changes are simply updates to the current rules,
correct? None of the changes are based on any recent act or legislation?
RESPONSE: You are correct in that these rules are updates to the current
ones.

The proposed effective date is pending legislative review and approval.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The authority and responsibility of the
Department of Career Education and the Career Education and Workforce
Development Board (“Board”) shall include general control and
supervision of all programs of vocational, technical, and occupational
education in secondary institutions. See Ark. Code Ann. § 25-30-
107(b)(1). Pursuant to Arkansas Code Annotated § 25-30-102(c)(2)(A)—
(B), the Board shall administer the career education and workforce
development programs administered by the Board and shall adopt rules to
administer the Board and the programs developed by the Board.

2. ARKANSAS ETHICS COMMISSION (Graham Sloan)

a.

SUBJECT: Rules on Prohibition of Gifts from Lobbyists to Certain
Public Officials under Ark. Const. Art. 19, § 30

DESCRIPTION: The Ethics Commission is amending the existing set of
Rules on Prohibition of Gifts from Lobbyists to Certain Public Officials to
reflect statutory changes made during the 91% General Assembly to
implement and administer the provisions of Acts 207 and 312 of 2017 and
Act 2 of the first Extrordinary Session of 2017.

o In accordance with Act 2 of the first extraordinary special Session
of 2017, the exceptions to the definition of “Gift” were expanded and
amended to reflect a change to Arkansas Constitution, Article 19, § 30.
The amendments also include some subsections that were renumbered,
and some rewordings for clarity, as follows:

§ 1900 Definitions
(b) Gift — (1) As used in these rules, the term “gift” means;

(A) Any payment, entertainment, advanee-service, or anything of
value, unless consideration of equal or greater value has been given
therefor- ; or



(B) Advance or loan.

(2)“Gift” does not include:

£} (K)(1) The use of one (1) or more rooms or facilities owned,
operated, or otherwise utilized by a state agency or political subdivision of
the state for the purpose of conducting a meeting of a specific
governmental body.

(2) As used in this subdivision §1900(K)(1):

(a) "Rooms or facilities" includes without limitation property
belonging to a state agency or political subdivision used in connection
with a meeting of a specific governmental body such as projectors,
microphones, and computer equipment; and

(b) “State agency” means every department, division, office, board,
commission, and institution of this state, including state-supported
institutions of higher education;

(L) Nonalcoholic beverages provided to attendees at a meeting of a
civic, social, or cultural organization or group;

(M) Food and nonalcoholic beverages provided to participants in a
bona fide panel, seminar, or speaking engagement at which the audience is
a civic, social, or cultural organization or group; and

(N) Anything of value provided by a recognized political party
when serving as the host of the following events to all attendees as part of
attendance at the event:

(1) The official swearing-in, inaugural, and recognition events of
constitutional officers and members of the General Assembly; and

(2) An official event of a recognized political party so long as all
members of either house of the General Assembly affiliated with the
recognized political party are invited to the official event;

o In accordance with Act 2 of the first extraordinary special Session
of 2017, the newly defined terms, “Recognized Political Party” and
“Advanced or Loan” were added to reflect a changes to Arkansas
Constitution, Article 19, 8§ 30, as follows:

(n)  Recognized political party- As used in these rules, the term
“recognized political party” means a political party that:

10



(D)(A)()At the last preceding general election polled for its candidate for
Governor in the state or nominees for presidential electors at least three
percent (3%) of the entire vote cast for the office; or

(ii) Has been formed by the petition process under § 7-7-205.

(B) When a recognized political party fails to obtain three percent (3%) of
the total votes cast in an election for the office of Governor or nominees
for presidential electors, it shall cease to be a recognized political party:;
and

(0)  Advance or Loan- As used in these rules, the term “advance or
loan" means a sum of money that is borrowed with the expectation that it
be paid back, regardless of whether interest is charged. (B) "Advance or
loan" does not include an advance or loan made in the ordinary course of
business by a: (i) Financial institution; or (ii) Business that regularly and
customarily extends credit.

PUBLIC COMMENT: A public hearing was held on October 20, 2017.
The public comment period expired on October 13, 2017. No public
comments were submitted to the agency. The proposed effective date is
December 31, 2017.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas Ethics Commission is
authorized, pursuant to the Arkansas Administrative Procedure Act, to
promulgate reasonable rules and regulations to implement and administer
applicable provisions of law under the commission’s jurisdiction and to
govern procedures before the commission, matters of commission
operations, and all investigative and disciplinary procedures and
proceedings. Ark. Code Ann. § 7-6-217(g). These rules implement Act
207 of 2017, sponsored by Senator Eddie Joe Williams, Act 312 of 2017,
sponsored by Representative Jeremy Gillam, and Act 2 of the First
Extraordinary Session of 2017, sponsored by Representative Jeremy
Gillam, all relating to the definitions of “gift,” “recognized political
party,” and “advance or loan” as defined by the ethics laws and the
Arkansas Constitution, Article 19, § 30.

SUBJECT: Rules on Political Committees

DESCRIPTION: The Ethics Commission is amending the existing set of
Rules on Political Committees to reflect statutory changes made during the
91%t General Assembly to implement and administer the provisions of Act
616 of 2017.

11



o In accordance with Act 616 of 2017, this amendment provides that
financial reports for Political Action Committees (“PAC”) shall be filed in
electronic format with the SOS, mandates that such filings shall be posted
on the SOS website and be searchable, the S.0.S shall not accept a paper
filing if the notarized affidavit was not submitted with the first report in
the election cycle. It further adds an exception to electronic filing for a
PAC if it does not have access to the technology necessary to submit
reports in an electronic format and when submitting electronically would
be a substantial hardship, PAC may file reports in paper form. These
amendments reflect a changes to Ark. Code Ann. § 7-6-214 and Ark. Code
Ann. § 7-6-215 (d)(5).

§ 502 Reporting by Political Action Committees

(a)(1) Within fifteen (15) calendar days after the end of each calendar
quarter, approved political action committees are required to file a
quarterly report with the Secretary of State, including the following
information:

(5)(A) A report is timely filed if it is—(i)-delivered-by-hand-or

fHed-inpaperform:-oer(i)-filed in electronic form through the official
website of the Secretary of State on or before the date that the report is due
if the Secretary of State offers electronic filing of committee reports.

£ 4 .(B.) L Fhe S eellelteu 5| of State shal ﬁaeeept "'.al I_aesnnlEIe 65"'5

) (B)(1) The Secretary of State may shall receive
reports in a readable electronic format that is acceptable to the Secretary of
State and approved by the Arkansas Ethics Commission.

(ii) The Arkansas Ethics Commission shall approve the format used by the

Secretary of State for the filing of political action committee reports in
electronic form to ensure that all required information is requested.

(iii) The official website of the Secretary of State shall allow for searches
of committee report information filed in electronic form.

12



(iv) A political action committee under this section may file reports in
paper form under this section if:

(a) The political action committee does not have access to the technology
necessary to submit reports in electronic form; and

(b) Submitting reports in electronic form would constitute a substantial
hardship for the political action committee.

(v) A report submitted in paper form in accordance with
8502(B)(iv) is timely filed if it is delivered by hand or mailed to the
Secretary of State, properly addressed, postage prepaid, and bearing a
postmark indicating that it was received by the post office or common
carrier on or before the date that the report is due.

PUBLIC COMMENT: A public hearing was held on October 20, 2017.
The public comment period expired on October 13, 2017. No public
comments were submitted to the agency. The proposed effective date is
December 31, 2017.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas Ethics Commission is
authorized, pursuant to the Arkansas Administrative Procedure Act, to
promulgate reasonable rules and regulations to implement and administer
applicable provisions of law under the commission’s jurisdiction and to
govern procedures before the commission, matters of commission
operations, and all investigative and disciplinary procedures and
proceedings. Ark. Code Ann. § 7-6-217(g). These rules implement Act
616 of 2017, sponsored by Representative Warwick Sabin, which
amended the law concerning the filing and publication of certain campaign
finance reports.

SUBJECT: Rules on Local-Option Ballot Question Committees

DESCRIPTION: The Ethics Commission is amending the existing set of
Rules on Local-Option Ballot Question Committees to reflect statutory
changes made during the 91% General Assembly to implement and
administer the provisions of Act 721 of 2017.

o In accordance with Act 721 of 2017, this amendment removes the
requirement that L-OBQC that are entities that are spending its own
money (as opposed to raising money from sources, for example, a
corporation or a professional society) need not list contributions received
on its financial reports, because it has not received contributions,

13



reflecting a change to Ark. Code Ann. § 3-8-706(2)(B) and (C). Likewise,
there were some style changes made to improve the readability and clarity:

§ 806 STATEMENT OF ORGANIZATION

(@)(2)(A) A local-option ballot question committee shall file a statement-of
erganization Local-Option Ballot Question Committee Statement of
Organization with the Arkansas Ethics Commission within five (5) days of
receiving contributions or making expenditures in excess of five hundred
dollars ($500) for the purpose of expressly advocating the qualification,
disqualification, passage, or defeat of a local-option ballot question.

(B) The Arkansas Ethics Commission shall maintain the
statement of organization until notified of the committee’s dissolution.

(2) A local-option ballot question committee failing to file a
statement of organization required by this section shall be subject to a late
filing fee not exceeding fifty dollars ($50.00) for each day the statement
remains not filed.

(b) The statement of organization for a local-option ballot question
committee as defined in § 800 (i)(1) of these rules shall include the following
information:

(1) The name, street address, and where available, the telephone
number of the committee. A committee address and telephone number may
be that of the residence of an officer or director of the committee;

(2) The name, street address, and where available, the telephone
number of the treasurer and other principal officers and directors of the
committee;

(3) The name and address of each financial institution in which the
committee deposits money or anything else of monetary value;

(4) The name of each person who is a member of the committee. A
person that is not an individual may be listed by its name without also listing
its own members, if any; and

(5) A brief statement identifying the substance of each local-option
ballot question, the qualification, disqualification, passage, or defeat of
which the committee seeks to influence or of each legislative question, the
passage or defeat of which the committee seeks to influence, and if known,
the date each local-option ballot or legislative question shall be presented to
a popular vote at an election.

14



(c) The statement of organization for a local-option ballot question
committee as defined in § 800(i)(2) of these rules shall include the
following information:

(1)(A) The name, the street address, and if available, the telephone
number of the committee.

(B) A committee’s address and telephone number may be that of
the residence of an officer or a director of the committee;

(2) The name, street address, and where available, the telephone
number of the treasurer and the other principal officers and directors of the
committee;

(3) The name and address of each financial institution in which the
committee deposits money or anything else of monetary value;

(4) The name of each person who is a member of the committee. A
person that is not an individual may be listed by its name without also
listing its own members, if any; and

(5) A brief statement identifying the substance of each ballot
guestion, the qualification, disqualification, passage, or defeat of which
the committee seeks to influence, and if known, the date each ballot or
legislative question shall be presented to a popular vote at an election.

o In accordance with Act 721 of 2017, this amendment removes the
requirement that L-OBQC report a list of paid canvassers, reflecting a
change to Ark. Code Ann. § 7-9-407(2)(A)(x). Likewise, in accordance
with Act 721 of 2017, this amendment amends the reporting requirements
for certain types of Local Option Ballot question Committees, reflecting a
change to Ark. Code Ann. § 3-8-706(2)(B) and (C), in accordance.

§ 808 CONTENTS OF FINANCIAL REPORTS

A financial report of a local-option ballot question committee, individual
person, or elected official as required by § 807, shall contain the following
information:

(1) The name, address, and telephone number of the local-option
ballot question committee, individual person, or elected official filing the
report;

(2) For a local-option ballot question committee as defined in § 800
(1)(1) of these rules:

15
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& (1) A list of all expenditures by category, including
without limitation the following: (i) advertising; (ii) direct mail; (iii) office
supplies; (iv) travel; (v) expenses; and (vi) telephone;

4-(k) The total amount of nonitemized expenditures made
during the period covered by the financial report; and

) () The name and street address of each person to whom
expenditures totaling one hundred dollars ($100) or more were made by the
committee or on behalf of the committee by an advertising agency, public
relations firm, or political consultant, together with the date and amount of
each separate expenditure to each person during the period covered by the
financial report and the purpose for each expenditure.

(3) For a local-option ballot guestion committee as defined in §
800(i)(2) of these rules:

(a) The total amount of contributions made by the committee
to another ballot or legislative question committee reported during the period
covered by the financial report; and

(b) The cumulative amount of contributions under
subdivision (3)(a) of this section.

£3) (4) For an individual person:

(a) The total amount of expenditures made by the individual
person or on behalf of the individual person by an advertising agency, public
relations firm, or political consultant during the period covered by the
financial report;

(b) The cumulative amount of expenditures for each local-
option ballot question; and

(c) The name and street address of each person to whom
expenditures totaling one hundred dollars ($100) or more were made by the
individual person or on behalf of the individual person by an advertising
agency, public relations firm, or political consultant, together with the date
and amount of each separate expenditure to each person during the period
covered by the financial report and the purpose for each expenditure.

4 (5) For an elected official using public funds:

16



PUBLIC COMMENT: A public hearing was held on October 20, 2017.
The public comment period expired on October 13, 2017. No public
comments were submitted to the agency. The proposed effective date is
December 31, 2017.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas Ethics Commission is
authorized, pursuant to the Arkansas Administrative Procedure Act, to
promulgate reasonable rules and regulations to implement and administer
applicable provisions of law under the commission’s jurisdiction and to
govern procedures before the commission, matters of commission
operations, and all investigative and disciplinary procedures and
proceedings. Ark. Code Ann. § 7-6-217(g). These rules implement Act
721 of 2017, sponsored by Senator David Sanders, concerning
amendments to the Disclosure Act for Initiative Proceedings, registration
and reporting requirements, and filing deadlines.

SUBJECT: Rules on Independent Expenditures

DESCRIPTION: The Ethics Commission is amending the existing set of
Rules on Independent Expenditures to reflect statutory changes made
during the 91 General Assembly to implement and administer the
provisions of Act 616 of 2017.

. In accordance with Act 616 of 2017, the change to Ark. Code Ann.
§7-6-214, 215, 216, and 220 as follows:

§ 702 Reporting of Independent Expenditures

of State on or before the date that the report is due.

2 | : bal (o fosicn

£ 4 ool | ol b 4 : e 10)d :

) (2)(A) The Secretary of State may shall receive reports in a
readable electronic format that is acceptable to the Secretary of State and
approved by the Arkansas Ethics Commission.

(B) The Arkansas Ethics Commission shall approve the format
used by the Secretary of State for the filing of independent expenditure
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reports in electronic form to ensure that all required information is
requested.

(C)  The official website of the Secretary of State shall allow for
searches of independent expenditure report information filed in electronic
form.

(3) A person or independent expenditure committee under this
section may file reports in paper form under this section if:

(A)  The person or independent expenditure committee does not
have access to the technology necessary to submit reports in electronic
form; and

(B) Submitting reports in electronic form would constitute a
substantial hardship for the person or independent expenditure.

(4)  A-report submitted in paper form in accordance with
8702(e)(3) is timely filed if it is delivered by hand or mailed to the
Secretary of State, properly addressed, postage prepaid, and bearing a
postmark indicating that it was received by the post office or common
carrier on or before the date that the report is due.

PUBLIC COMMENT: A public hearing was held on October 20, 2017.
The public comment period expired on October 13, 2017. No public
comments were submitted to the agency. The proposed effective date is
December 31, 2017.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas Ethics Commission is
authorized, pursuant to the Arkansas Administrative Procedure Act, to
promulgate reasonable rules and regulations to implement and administer
applicable provisions of law under the commission’s jurisdiction and to
govern procedures before the commission, matters of commission
operations, and all investigative and disciplinary procedures and
proceedings. Ark. Code Ann. § 7-6-217(g). These rules implement Act
616 of 2017, sponsored by Representative Warwick Sabin, which
amended the law concerning the filing and publication of certain campaign
finance reports.

SUBJECT: Rules on Gifts

DESCRIPTION: The Ethics Commission is amending the existing set of
Rules on Gifts to reflect statutory changes made during the 91% General
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Assembly to implement and administer the provisions of Acts 312 and 449
of 2017.

o In accordance with Act 312 of 2017, the exceptions to the
definition of “Gift” were expanded and amended to reflect a change to

Ark. Code Ann. 821-8-402 (5)(B) as follows:
§ 300 Definitions

(b)  Gift — As used in these rules, the term “gift” means any payment,
entertainment,

advance, services, or anything of value, unless consideration of equal or
greater value has been given therefor. It does not include:

(18) Anything of value provided by a political party under § 7-1-101 or §
7-7-205 when serving as the host of the following events to all attendees
as part of attendance at the event:

(A) The official swearing-in, inaugural, and recognition events of
constitutional officers and members of the General Assembly; and

(B) An official event of a recognized political party so long as all
members of either house of the General Assembly affiliated with the
recognized political party are invited to the official event.

o In accordance with Act 449 of 2017, the definitions of “legislator”
and “public official” were amended to reflect a change to Ark. Code Ann.
§21-8-402 as follows. Likewise, In accordance with Act 449 of 2017, a
new term was defined, “recognized political party”, to reflect the new term
in Ark. Code Ann. §21-8-402.

§ 300 Definitions

(d) Legislator — As used in these rules, the term “legislator” means
any person who is a member of the General Assembly, a quorum court of
any county, er the city council or board of directors of any municipality,
or a member of a school district board of directors.

0] Public Official — (1) As used in these rules, the term “public
official” means a legislator or any other person holding an elective office
of any governmental body, whether elected or appointed to the office, and
shall include such persons during the time period between the date they
were elected and the date they took office.
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(2) "Public official" includes without limitation a member of a school
district board of directors.

()] Public Servant — As used in these rules, the term “public servant”
means all public officials, public employees, and public appointees.

(K)  Recognized political party- (1) As used in these rules, the term
“recognized political party”’ means a political party that:

(A) At the last preceding general election polled for its candidate
for Governor in the state or nominees for presidential electors at least
three percent (3%) of the entire vote cast for the office; or

(B) Has been formed by the petition process under § 7-7-205.

(2) When a recognized political party fails to obtain three percent (3%) of
the total votes cast in an election for the office of Governor or nominees
for presidential electors, it shall cease to be a recognized political party.

&) (1) Registered Lobbyist — As used in these rules, the term “registered
lobbyist” means a person who is registered as a lobbyist pursuant to the
provisions of Ark. Code Ann. § 21-8-601 et seq.

PUBLIC COMMENT: A public hearing was held on October 20, 2017.
The public comment period expired on October 13, 2017. No public
comments were submitted to the agency. The proposed effective date is
December 31, 2017.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas Ethics Commission is
authorized, pursuant to the Arkansas Administrative Procedure Act, to
promulgate reasonable rules and regulations to implement and administer
applicable provisions of law under the commission’s jurisdiction and to
govern procedures before the commission, matters of commission
operations, and all investigative and disciplinary procedures and
proceedings. Ark. Code Ann. § 7-6-217(g). These rules implement Act
312 of 2017, sponsored by Representative Jeremy Gillam, amending the
definition of the term “gift” as defined by Ark. Code Ann. § 21-8-402(5),
and Act 449 of 2017, sponsored by Representative DeAnn Vaught,
concerning the applicability of certain ethics laws to members of school
district boards of directors.
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SUBJECT: Rules on Conflicts

DESCRIPTION: The Ethics Commission is amending the existing set of
Rules on Conflicts to reflect statutory changes made during the 91°
General Assembly to implement and administer the provisions of Act 449
of 2017.

. In accordance with Act 449 of 2017, the definition of “legislator”
was amended to reflect a change to Ark. Code Ann. 21-8-402(9) as
follows:

§ 400 Definitions

(h) Leqgislator — As used in these rules, the term “legislator” means
any person Who isa member eﬁhee@ener&l—Assembly—arqeerumeeureef

The General Assembly;

A guorum court of any county;

The city council or board of directors of any municipality; or
A member of a school district board of directors.

o_f:
1.
2.
3.
4.

o In accordance with Act 449 of 2017, the definition of “public
official” was amended to reflect a change to Ark. Code Ann. 21-8-301(4)
as follows:

8 400 Definitions
(n) Public official — (1) As used in these rules, the term “public

official” means a legislatorerany-other person holding an elective office
of any governmental body, Whether eIected or appomted to the office;and

(2) “Public official” includes without limitation:

(A) A person holding an elective office of any governmental body,
whether elected or appointed to the office, during the time period between
the date he or she is elected or appointed and the date he or she takes
office; and

(B) A member of a school district board of directors.
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o In accordance with Act 449 of 2017, this Rule amendment adds a
prohibition that a member of a school district board of directors shall not
appear for compensation on behalf of another person, firm, corporation, or
entity before the member’s school, in accordance with Ark. Code Ann.
§21-8-802, as follows:

§ 404 Appearances

No legislator shall appear for compensation on behalf of another person,
firm, corporation, or entity before any entity of:

State government, if the legislator is a member of the General Assembly;

The legislator’s county government, if the legislator is a member of a
quorum court; er

The legislator’s municipal government, if the legislator is a member of a
city council or board of directors of a municipality- ;or

The legislator's school district board of directors, if the legislator is a
member of a school district board of directors.

This section shall not:

Apply to any judicial proceeding or to any hearing or proceeding which is
adversarial in nature or character;

Apply to any hearing or proceeding on which a record is made by the
entity of state government, entity of county government, erentity of
municipal government, or school district board of directors;

Apply to an appearance which is a matter of public record;
Apply to ministerial actions; or

Preclude a legislator from acting on behalf of a constituent to determine
the status of a matter without accepting compensation.

An appearance which is a matter of public record as provided in
subdivision (b)(3) of this section may be made by:

(1)(A) Filing a written statement within twenty-four (24) hours with the
agency head of the entity of state government, entity of county
government, erentity of municipal government, or school district before
which an appearance is sought.
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PUBLIC COMMENT: A public hearing was held on October 20, 2017.
The public comment period expired on October 13, 2017. No public
comments were submitted to the agency. The proposed effective date is
December 31, 2017.

FINANCIAL IMPACT: There is no financial impact.

LEGAL AUTHORIZATION: The Arkansas Ethics Commission is
authorized, pursuant to the Arkansas Administrative Procedure Act, to
promulgate reasonable rules and regulations to implement and administer
applicable provisions of law under the commission’s jurisdiction and to
govern procedures before the commission, matters of commission
operations, and all investigative and disciplinary procedures and
proceedings. Ark. Code Ann. § 7-6-217(g). These rules implement Act
449 of 2017, sponsored by Representative DeAnn Vaught, concerning the
applicability of certain ethics laws to members of school district boards of
directors.

SUBJECT: Rules on Campaign Finance and Disclosure

DESCRIPTION: The Ethics Commission is revising the existing set of
Rules on Campaign Finance & Disclosure to reflect statutory changes
made during the 91% General Assembly to implement and administer the
provisions of Acts 318, 616, 721, and 787 of 2017.

. In accordance with Act 721 of 2017, these headings were
amended to reflect a change to Ark. Code Ann. § 7-6-207 as follows:

§ 236 Reports of Contributions-Candidates for Office- OtherTFhan
Sehool-Distiriet,

Fownship—Municipal-or-County-Office State or District Office,
Including District Judge

§ 237 Contents of Reports of Contributions and Expenditures-
Candidates for Office
I : heol District hio. icinal ”

State or District Office, Including District Judge

8 238 Exceptions to Filing Reports of Contributions-Candidates for
Office-Other

Fhan-School District—TFownship-Municipal-er-County-Office-State or
District Office, Including District Judge
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o In accordance with Act 787 of 2017, the following defined term
was added to the definitions section to reflect a change to Ark. Code Ann.
§ 7-1-101 as follows:

§ 200 Definitions
w @ "Printed campaign materials" means:

(a) Literature mailed to an elector that is intended to or calculated to
influence the vote of an elector in an election in this state, including
without limitation signs, banners, flyers, and pamphlets; and

(b) Yard signs and push cards intended to or calculated to influence the
vote of an elector in an election in this state.

(2) "Printed campaign materials" does not mean political
paraphernalia, including without limitation stickers, buttons, pens, T-
shirts, nail files, or other similar trinkets.

) (v) “Prohibited political action committee” means any person who
receives contributions from one or more persons in order to make
contributions to candidates, ballot question committees, legislative
question committees, political parties, county political party committees,
or other political action committees but who does not meet the
requirements of an approved political action committee. “Prohibited
political action committee” shall not include a political party that meets
the definition of “political party” under Ark. Code Ann. § 7-1-101 or the
requirements of Ark. Code Ann. § 7-7-205, the candidate’s own campaign
committee, a county political party committee, an exploratory committee,
or a ballot or legislative question committee.

&4 (w) “Public office” means any office created by or under authority of
the laws of the State of Arkansas, or of a subdivision thereof, that is filled
by the voters, except a federal office.

) (X) “Surplus campaign funds” means any balance of campaign funds
over expenses incurred as of the day of the election except for:

(A) Carryover funds; and

(B) Any funds required to repay loans made by the candidate from his or
her

personal funds to the campaign or to repay loans made by financial
institutions

to the candidate and applied to the campaign.
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“Surplus campaign funds” does not include campaign signs, campaign
literature, and other printed materials that were: (i) purchased by the
campaign; (ii) reported on the appropriate contribution and expenditure
report for the campaign at the time of the purchase; and (iii) retained for
use in a future campaign by the same candidate.

09 (y) “Written instrument” means a check on which the contributor is
directly liable or which is written on a personal account, trust account,
partnership account, business account, or other account that contains the
contributor’s funds. In the case of a contribution by credit card or debit
card, “written instrument” includes without limitation: (i) A paper record
signed by the cardholder, provided that the paper record contains the
following information for the cardholder at the time of making the
contribution: (a) Valid name; (b) Complete address; (c) Place of business;
(d) Employer; and (e) Occupation; or (ii) In the case of a contribution
made through the internet, an electronic record created and transmitted by
the cardholder, provided that the electronic record contains the following
information for the cardholder at the time of making the contribution: (a)
Valid name; (b) Complete address; (c) Place of business; (d) Employer;
and (e) Occupation.

o In accordance with Act 1280 of 2015, the following “per se” use of
campaign funds was eliminated based on the fact that candidates can no
longer accept campaign contributions from another campaign, to reflect a
change to Ark. Code Ann. § 7-6-203 as follows:

8§ 209 Personal Expenses-Prohibited Uses

Campaign funds may not be used to pay personal expenses. The
following expenses are considered “personal expenses” per se:
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NOTE: removing this also removes a footnote, early in the Rules,
lowering by one number all remaining footnotes in the Rules.

o The following amendment was made to improve the readability
and accuracy of the Rules, as follows.

§ 227 Carryover Funds-Used as Officeholder Expenses

(@) In addition to the uses of carryover funds as described in §8§ 220-
223 above, an officeholder with carryover funds may use such funds for
future office-related or future campaign expenses. Nothing shall prohibit
a person at any time from disposing of his or her carryover funds in the
same manner that surplus campaign funds could be expended.

(b) If funds are retained pursuant to § 226(c) of this-chapter these
rules, the candidate shall establish a carryover account, separate from any
personal or other account. Any carryover funds transferred to this account
shall be used only for future campaigns involving the candidate in a non-
federal office and/or legitimate expenses in connection with the
candidate's public office.

. In accordance with Act 318 of 2017, Rule 228 was amended to
reflect changes to Ark. Code Ann. § 7-6-203 (g)(4)(C) and 7-6-230, as
follows:

§ 228 Carryover Funds-Time Frame for Reporting Expenditures

(c) (1)  The carryover fund reports of a candidate for state or
district office shall be filed with the Secretary of State.

(2)  The carryover fund reports of a candidate for state or district office
filed with the Secretary of State shall be filed in electronic form through
the official website of the Secretary of State.

3) The Arkansas Ethics Commission shall approve the format used by
the Secretary of State for the filing of carryover fund reports in electronic
form under § 228(c)(2) to ensure that all required information is requested.

4) The official website of the Secretary of State shall allow for
searches of carryover fund report information required to be filed in
electronic form under §228(c)(2).
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{e)>-(d) The carryover fund reports of a candidate for school district,
township, municipal, or county office shall be filed with the county clerk
of the county in which the election was held. The carryover fund reports
of a candidate for state or district office shall be filed with the Secretary of
State.

(e) A candidate required to file carryover fund reports in electronic
form under § 228(c) may file reports in paper form under this section if:

(1)  The candidate does not have access to the technology necessary to
submit reports in electronic form; and

(2)  Submitting reports in electronic form would constitute a substantial
hardship for the candidate.

()] (1) A candidate filing reports in paper form under 8 228 (e)
shall submit with his or her first paper report in an election cycle a
notarized affidavit on a form prepared by the Secretary of State declaring
that:

(a) The candidate does not have access to the technology necessary to
submit reports in electronic form;

(b) Submitting reports in electronic form would constitute a substantial
hardship for the candidate; and

(c) The candidate agrees to file all other reports in paper form for the
duration of the election cycle.

(2)  The Secretary of State shall not accept a report in paper form under
§ 228 (e) if a notarized affidavit was not submitted with the first paper
report in the election cycle.

(@ (1)  The Secretary of State shall make available to candidates
wishing to file reports in paper form under this section:

(a) Information on the deadlines for filing required reports; and

(b)(i) Appropriate forms and instructions for complying with the
deadlines.

(ii) The Arkansas Ethics Commission shall approve the forms and
instructions used by the Secretary of State to ensure that all required
information is requested.
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(2) Reports shall be filed on the forms furnished by the Secretary of
State, except that computer-generated contribution and expenditure reports
shall be accepted by the Secretary of State and the Arkansas Ethics
Commission provided that all of the requisite elements are included.

(h) (1)  Areport submitted in paper form under this section other
than a preelection report is timely filed if it is either hand delivered or
mailed to the Secretary of State, properly addressed, and postage prepaid,
bearing a postmark indicating that it was received by the post office or
common carrier on the date that the report is due.

(2) The Secretary of State shall accept a report via facsimile, provided
the original is received by the Secretary of State within ten (10) days of
the date of facsimile transmission.

(i) The Secretary of State shall make available carryover fund reports
submitted in paper form, and affidavits accompanying reports filed in
paper form, on a portion of the official website of the Secretary of State.

o The following amendment was made to improve the readability
and accuracy of the Rules.

§ 229 Retirement of Debt

(b) For purposes of this section, “net debts outstanding” means the
total amount of unpaid debts, loans and obligations incurred with respect
to the campaign, less the sum of:

(1)  The total cash on hand available to pay those debts, loans
and obligations, including: currency; balances on deposit in banks and
other financial institutions; checks; drafts; money orders; traveler's checks;
certificates of deposit; treasury bills; and any other candidate or committee
investments valued at fair market value; and

(2)  The total amount owed to the candidate or political
committee in the form of credits, refunds of deposits, returns or
receivables, or a commercially reasonable amount based on the
coHectibility collectability of those credits, refunds, returns, or receivables.

o The following amendment was made to improve the readability
and accuracy of the Rules.
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8§ 230 Retirement of Past Campaign Debts

(d) A candidate, whose prior campaign debts relate to funds other than
personal loans or personal contributions, may not use surplus funds from a
current campaign to repay debts relating to a different campaign. Instead,
the candidate must retire the prior debt in the manner described in § 229
abeve of these rules.

. In accordance with Act 318 of 2017, Rule 233 was amended to
reflect a change to Ark. Code Ann. § 7-6-207(a)(3), as follows:

§ 233 Records of Contributions and Expenditures

(@) A candidate, a political party, or a person acting on a candidate’s
behalf shall keep records of all contributions and expenditures in a manner
sufficient to evidence compliance with these rules and the campaign
finance disclosure laws, Ark. Code Ann. 8 7-6-201 et seq.

(b)  The records shall be made available to the Arkansas Ethics
Commission and the prosecuting attorney in the district in which the
candidate resides and such records shall be maintained for a period of no
less than four (4) years.

(© If a candidate ends a campaign with carryover funds as defined by
Ark. Code Ann. § 7-6-201(3) and § 200(d) of these rules, he or she must
maintain records of such carryover fund for no less than ten (10) years or
until such time as the funds are expended completely or disposed of,
whichever occurs first.

(d)  The information required by these reporting and disclosure rules,
including any and all Contribution and Expenditure Reports, shall, upon
proper filing, constitute a public record and shall be available within
twenty-four (24) hours of the reporting deadline to all interested persons
and the news media.

(e) The official website of the Secretary of State shall allow for
s