Stricken language would be deleted from and underlined language would be added to present law.
Act 417 of the Regular Session

State of Arkansas As Engrossed: $2/20/19
92nd General Assembly 1

Regular Session, 2019 HOUSE BILL 1161

By: Representatives Dotson, Wardlaw
By: Senator Flippo
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For An Act To Be Entitled
AN ACT TO AMEND THE ARKANSAS PROCUREMENT LAW AND THE
LAWS CONCERNING PROFESSIONAL AND CONSULTANT SERVICES
CONTRACTS; TO AMEND THE LAWS CONCERNING STATE AGENCY
PROCUREMENTS; TO AMEND THE DEFINITIONS UNDER THE
ARRANSAS PROCUREMENT LAW; TO AMEND THE REVIEW AND
REPORTING REQUIREMENTS FOR SERVICE CONTRACTS PROCURED
BY THE STATE; TO AMEND THE LAW CONCERNING VEHICLE
LEASES BY STATE AGENCIES; TO AMEND AND PROVIDE FOR
THE TRACKING AND REPORTING OF CONTRACTS PROCURED BY
STATE AGENCIES; TO REPEAL AS OBSOLETE THE REPORTING
REQUIREMENT FOR RECYCLED PAPER PRODUCTS; AND FOR
OTHER PURPOSES.

Subtitle
TO AMEND THE REVIEW AND REPORTING
REQUIREMENTS FOR SERVICE CONTRACTS; TO
AMEND THE LAW CONCERNING VEHICLE LEASES
BY STATE AGENCIES; AND TO PROVIDE FOR THE
TRACKING AND REPORTING OF CONTRACTS
PROCURED BY STATE AGENCIES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 19-11-203(4), concerning the definitions to

be used under the Arkansas Procurement Law, is amended to read as follows:

(4)(A) *“Commodities” means all personal property, including+but
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As Engrossed: 82/20/19 HBl161

and—insurance,but

exeluding leases without limitation:

(i) Goods, as defimed in § 4-2-105;
f{ii)}) Leases, as defined in § 4-2A-103: and

(iii) Insurance.

{B) “Commodities" does not include:

(i) A lease on real property, real-property, or a

permanent interest in real property,—exempt;

(ii) Exempt commodities and servicesy—and-eapital;

and

(1ii) Capital improvements;

SECTION 2. Arkansas Code § 19-11-203(14) (aA), concerning the
definition of "exempt commodities and services" under the Arkansas
Procurement Law, is amended to read as follows:

(AA) The following commodities and services relating to

proprietary software after the initial procurement:

(i) Technical support incidental to supporting the

continuous operation of proprietary software;

(1i) Renewals}
(iii) Additional copies; and

(iv) License upgrades;

SECTION 3. Arkansas Code § 19-11-203(27), concerning the definitions
to be used under the Arkansas Procurement Law, is amended to read as follows:

(27)(A) *“Services” means the furnishing of labor, time, or

effort by a contractory—net—invelving-the delivery of a—speeifieend produet

that does not produce tangible commodities.

{B} "Services" includes without limitation:

(i) Consulting services:

{iii) Professional services:

(iv) Technical and general services; and

(v) The furnishing of labor, time, or effort b

contractor for the generation, customization, configuration, or development
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As Engrossed: $2/20/19 HB1161

of software and other intangible property other than technical support

incidental to the procurement of nroprietary software,

(C) “Services” shall does not include employment
agreements, collective bargaining agreements, exempt commodities and
services, or architectural or engineering contracts requiring approval of the

Building Authority Division of the Department of Finance and Administration

or higher education;

SECTION 4. Arkansas Code § 19-11-217(c), concerning the powers and
duties of the State Procurement Director, is amended to add an additional

subdivision to read as follows:

(9) Shall create a roster of expiring contracts_entered into by

a state agency for which there is no new reguisition.

SECTION 5. Arkansas Code § 19-11-249, concerning cooperative
purchasing, is amended to add an additional subsection to read as follows:

(c) A contractor shall cooperate with the director in nroviding

information necessary for the director to complete the report required under

subsection (b) of this section,

SECTION 6. Arkansas Code § 19-11-260 is repealed.

3 02-20-2019 13:27:21 JLLO&S
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As Engrossed: §52/20/19 HB1161

SECTION 7. Arkansas Code § 19-11-265 is amended to read as follows:

19-11-265. Submission of contracts required.

(a)(1) A Except for critical emergency procurements and as otherwise

provided in this gection, a contract requiring the serwice services of one
(1) or more iaéivédaals—£eE~%egaLa;—éu;l—%ime—e%—pafe-aime4weekl¥-we£k
persons shall be presented to the Legislative Council or, if the General
Assembly is in session, to the Joint Budget Committee, before the-execution
ef-the—eontraet if the annual contract amount is ar least fifty thousand
dollars ($50,000) in any ome (1) contract year or if the total dnitial
eontract—amount—or—the projected contract amount, including any amendments or

possible extensions, is at least ore—hundred thousand-dellars($100,000)

three hundred fifty thousand dollars ($350,000).
(2) The Legislative Council or the Joint Budget Committee shall

provide the State Procurement Director with its review as to the propriety of
the contract within thirty (30) days after receipt of the proposed contract.

(3) The contract shall not be submitted to the Legislative
Council or to the Joint Budget Committee until the Office of State
Procurement has reviewed the contract and provided the Legislative Council or
the Joint Budget Committee with a recommendation regarding the legality of
the contract.

(4)¢A)(i) A contract that does not have a material change upon

19-11-273 3

Budget Committee for review under this subsection.

d of being submitted to the Legislative Council or the Joint

(ii) As used in this subdivision (a)(4), "material

4 02-20-2019 13:27:21 JLLO64
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{a) _An increase in the contract amount;

{b} An increase in the total projected

contract amountj
fc) A change in any of the essential terms of

the contract;

(d} A change in any performance-hased

standards stated in the contract:
{e} The imposition of financial conseyuences

as the result of a failure to satisfy performance-based standards under § 19-

11-267 during the year preceding the renewal or extension of the contract:

and
(f) The submission of a vendor performance

report during the year preceding the renewal or extension of the contract.

{B) However, a state agency may elect to submit a contract

for review under this subsection if the state agency is uncertain whether the

contract has a material change.
(3) A contract that is submitted for review under this

subsection and that has a total projected contract amount of at least three

hundred fifty thousand dollars ($350,000) shall have a cover sheet that

provides the following information:
(A) A description of the services being procured;

{B) A description of the procurement process followed,

including without limitation the method used for the procurement; and

(C) The outcome of any protests.
(b} The Legislative Council or the Joint Budget Committee may review

or exempt from review any contract or group of contracts contemplated by this

section.

5 02-20-2019 13:27:21 JLLO64
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2y B fred_ind » 1 . WEE
{nelude witl limitati

€4} (c) A contract that is procured by a state agency with that has a

state agency procurement official or procurement authority under a delegation
order is subject to the repertingand presentment requirements under this
section.

4e)} (d) It is a violation of state procurement laws, Arkansas Code
Title 19, Chapter 11, for a state agency official to procure services in an
incremental or split purchase arrangement to avoid the zeperting or

presentment requirements of this section.

SECTION 8, Arkansas Code Title 19, Chapter 11, Subchapter 2, is
amended to add additional sections to read as follows:

19-11-273. Reporting reguirements.

{a} The State Procurement Director shall compile a monthly report of

all executed contracts for services that have a total initial contract amount

or a total projected contract amount, including any amendments or possible

extensions, of at least twenty-five thousand dollars ($25,000) but less than

an annual contract amount of fifty thousand dollars ($50,000) in any one (1)

contract yvear or a total projected contract amount, including any amendments

6 02-20-2019 13:27:21 JLLO64
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As Engrossed: 82/20/19 HB1161

or possible_extensions, of three hundred fifty thousand dollars (5350,000).
4b) A contract that is procured by a state agency that has a state

agency procurement official or procurement authority under a delegation order

is subject to the reporting requirements under this section.

{c)} The State Procurement Director shall adopt rules to:

(1) Prescribe a cover sheet for the renort required under this

section that sorts and identifies contracts within the report that may be

candidates for review:
(2) Create instructions for completing the cover sheet

prescribed under subdivision (¢)(l) of this section; and

{3) Provide for the identification of any contracts included in

the report that may need to be reviewed under § 19-11-265.

{d) It is a violation of state procurement laws, Arkansas Code Title

19, Chapter 11, for a state agency official to procure services in an

incremental or split purchase arrangement to avoid the reporting requirements

of this section.

19-11-274, Tracking regquirements.

(a) The State Procurement Director, each agency procurement official,

shall track the following for the procurements they conduct and the contracts

they execute;

(1) Each protest received and the resolution of the protest;

(2) The outcome of any negotiations under this chapter; and

(3) The anticipated procurement needs of the state agency based

on_the contracts that:
(A) Are set to expire during the next twelve (12) months;

and
(B) Will require a new solicitation in the next twelve

(12) months.
4b) Each agency procurement official and each state agency with

procurement authority under a delegation order shall report the information

obtained under subsection (a) of this section to the Office of State

Procurement.

SECTION 9. Arkansas Code § 19-11-1006 is repealed as duplicative.

7 02-20-2019 13:27:21 JLLO64
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SECTION 10. Arkansas Code § 22-8-102 is amended to read as follows:

22-8-102. Leasing and renting of vehicles by state agencies —

Definitions.

(a) Forpurpeses—of As used in this section:

(1) “Lease” means obtaining the use of a motor vehicle from any

9 02-20-2019 13:27:21 JLLO64
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source for a monetary fee, for a period of thirty-one (31) days or more; and
(2) *“Rental” means obtaining the use of a motor vehicle from any
source for a monetary fee for a period of thirty (30) days or less; and

(3) "State agency" means the same as defined in § 19-11-203.

(b) (1) Before any state agency shall-lease leases any motor vehicle or
¥erew renews any existing lease for a motor vehicle, the state agency shall
submit a written request to the State Procurement Director identifying the
motor vehicles sought to be leased by the state agency and all facts and
circumstances the director may request to enable him or her to determine the
economics, need, and feasibility of leasing the motor vehicle.

(2) Upon receipt, the director shall review the request to lease
the motor vehicle, and if he or she determines that the lease is in the best
interest of the State of Arkansas and that the state agency has adequate
funds to pay the lease, he or she may approve the request but only if he—exr

she—has—first received the-appreval of the proposed lease has been reviewed

by the Legislative Council or, if the General Assembly is in session, the

Joint Budget Committee.

(3) Afterreceivinpg—theapproval-ef If, after the Legislative

Council or the Joint Budget Committee has reviewed the proposed lease of the

motor vehicle, the director approves the proposed lease of the motor vehicle,

the director shall stamp his or her approval on the request and return it ro
the state agency, which may them proceed to enter into the lease as proposed

and approved by the director.

(¢) 1If the director disapproves a proposed lease of a motor vehicle,

he or she shall stamp his or her disapproval on the request and return it to
the state agency, and it shall be unlawful for the state agency to proceed to
lease the motor vehicle.

{d) If federal assistance requirements or federal contract

requirements conflict with this section, this section shall not prevent a

R e

10 02-20-2019 13:27:21 JLLO64
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te) Tt is a violation of state procurement laws, Arkansas Code Title

19, Chapter 11, for a state agency official to conduct multiple rentals of a

SECTION 11. DO NOT CODIFY. Rules,
(a) When adopting the initial rules reguired under this act, the State

Procurement Director shall file the final rules with the Secretary of State

for adoption under § 25-15-204(f):
{l1) On or before January 1, 2020; or
{2) If approval under § 10-3-309 has not occurred by January 1,

2020, as soon as practicable after approval under § 10-3-309.

{b) The director shall file the proposed rules with the Legislative

Council under § 10-3-309(c) sufficiently in advance of January 1, 2020, so

that the Legislative Council may consider the rules for approval before

Janvary 1, 2020,

/s/Dotson

APPROVED: 3/11/19

11 02-20-2019 13:27:21 JLLO64
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Stricken language would be deleted from and underlined tanguage would be added to present law.
Act 418 of the Repular Session

State of Arkansas As Engrossed: S§2/20/19
92nd General Assembly 11
Regular Session, 2019 HOUSE BILL 1162

By: Representatives Dotson, Wardlaw

By: Senator Flippo

For An Act To Be Entitled
AN ACT TO AMEND THE ARKANSAS PROCUREMENT LAW; TO
AMEND THE LAW CONCERNING THE CONTENT, TERM, AND
REVIEW OF CONTRACTS PROCURED BY THE STATE; TO PROVIDE
CERTAIN COMPLIANCE REQUIREMENTS FOR PERSONS
CONTRACTING WITH THE STATE; TO REQUIRE AND REGULATE
THE USE OF PERFORMANCE-BASED CONTRACTS; TO AMEND THE
REQUIREMENT CONCERNING VENDOR PERFORMANCE REPORTS; TO
ELIMINATE DUPLICATIVE PROVISIONS IN THE LAW; AND FOR
OTHER PURPOSES.

Subtitle
TO AMEND THE LAW CONCERNING THE CONTENT,
TERM, AND REVIEW OF CONTRACTS PROCURED BY
THE STATE; TO REQUIRE THE USE OF
PERFORMANCE-BASED CONTRACTS; AND TO AMEND
VENDOR PERFORMANCE REPORT REQUIREMENTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 19-11-217¢c), concerning the powers and
duties of the State Procurement Director, is amended to add an additional
subdivision to read as follows:

19; Shall analyze information captured in state systems to

measure and track the contract routing vrocess te identify stakeholders that

may be contributing to the elongation of the contracting process; and

(10 Ensure that vendor performance reports are available to and

)
.:gﬂk 02-20-2019 13:29:15 JLLO65
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SECTION 2. Arkansas Code § 19-11-219 is amended to read as follows:

19-11-219. Legal counsel — Contract review.

(a) The Attorney General shall act as counsel for the State
Procurement Director in preparation of necegsary contracts and in all legal

matters.
(b3¢l} A contract that the director has designated as requiriny review

shall be reviewed by a person emploved as an attorney with a state agency.

{2} The review required under this subsection shall occur before

the contract is executed.

tci. The director shall adopt rules to implement this section,

including without limitation rules to:

i) Designate contracts that require review under this section,

which may include without limitation contracts that:

tA) Exceed a certain dollar amount;

{B) Modify the standard state terms and conditions: and

{C) Are based on other stated criteria; and

{2+ Identify the requirements for the attorneys who may review

contracts under this section, including without limitation:

LA} An attorney emploved with the Office of State

Procurement, an institution of higher education, or the Office of the

Attorney General; and
(B) Any other attorney employed by the state and licensed

to practice law in Arkansas.

SECTION 3. Arkansas Code § 19-11-238(c), concerning multiyear
contracts, is amended to read as follows:
(c) Termination Due to Unavailability of Funds in Succeeding Years.
(1) Original terms of such multiyear contracts shall termimate

iennium

upon—econtinuing-appropriation-shall-not-exceed -the next_suce
not exceed four (431 vears,
(2) When funds are not appropriated or otherwise made available

Lo support continuation of performance in a—subsequent-year of-a-multi-year a
multivear contract, the contract fer—such-subsequent-year shall be terminated

2 02-20-2019 13:29:15 JLLO65
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As Engrossed: 52/20/19 HB1162

and the contractor may be reimbursed for the reasonable value of any
nonrecurring costs incurred but not amortized in the price of the commoditiecs

or gervices delivered under the contract.

{3} The cost of termination under subdivision (cj{2) of this

section may be paid from:

- (A) Appropriations currently available for performance
of rhe contract;

2> (B) Appropriations currently available for procurement
of similar commodities or services and not otherwise obligated; or

3) (C) Appropriations made specifically for the payment

of such termination costs.

SECTION 4. Arkansas Code §§ 19-11-267 and 19-11-268 are amended to
read as follows:

19-11-267. Development and use of performance-based contracts —
Findings.

(a) The General Assembly finds that:

(1) Performance-based contracts provide an effective and
efficient method of monitoring and evaluating the overall quality of services
provided; and

(2) The practice of including benchmark objectives that the
provider must attain at specific intervals during the term of the contract is
an essential requirement for measuring performance.

(b)(1) A state agency, board, commission, or institution of higher
education that enters into a contract under this subehapter chapter to

procure services that has a contract amount of at least one million dollars

{$§1,000,000) in a single contract vear or a total projected contract amount,

including any amendments to or possible extensions of the contract, of at

least seven million dollars {£7,000,000; shall use performance-based

standards in the contract that are specifically tailored to_the services

being, provided under the contract.

{2} The performance-based standards used under this subsection

shall include performance measures based on objective factors.

(3) A state agency, board, commission, or institution of higher

education is_encouraged to use performance-based standards that are based on

objective factors in any other contract in which it would serve the best

3 02-20-2019 13:29:15 JLL0O6S
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As Engrossed: S82/20/19 HB1162

interest of the state.

(c)¢1} A state agency, board, commission, or institution of higher

education that enters into a contract with performance-based standards:

(1) (A} Shall monitor the vendor’s performance and adherence to

the performance-based standards in the contract.

{B) For state contracts, the Office of State Procurement

subdivision {citl}; and

{2} May impose financial congequences, as identified in the

without limitation withholding payment or pursuinyg liguidated damages to the

extent allowed by law.
(d) (1) The State Procurement Director shall promulgate rules necessary

to implement and administer this section.

(2) Rules promulgated under this subsection are subject to
approval by the Legislative Council or, if the General Assembly is in

session, the Joint Budget Committee.

19-11-268. Vendor performance reporting.

(2) (1) A state agency shall report a vendor's performance under a
contract executed under this subchapterthat-has—a—total initial contraet
ameunt—or—total-projected contract- amounty—ineluding any-amendments—to or
pessible—extensions of-the contract,of- at—least twenty-five thousand doilars
+$2550003 chapter if the vendor fails to satisfy the performance-based

standards stated in the contract in a manner that represents a material

deviation.
(2) A state agency shall use the a form prescribed by the State

Procurement Director and approved by the Legislative Council or, if the
General Assembly is in session, the Joint Budget Committee, to report a

vendor’s performance under this section.

(b} The report required under this section shall be:
(1} Cempleted—and submitied:

entire-term-of the-contraetiand
B)—At—the-end of the contracts

4 02-20-2019 13:29:15 JLLO65S
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€3> Filed with the Office of State Procurement and maintained
for a minimum of three (3) years from the termination of the relevant
contract, including any extensions and amendments; and

£3) (2) Signed by the director of the state agency or his or her
designee; and

{3} Filed monthly until the vendor has performed satisfactorily

{c)} A state agency may report a vendor’s performance in the manner

prescribed under this section for any contract that would nat require

reporting of a vendor’s serformance under this section if the state agency

gncounters an issue with the vendor's performance of a contract.

td) A state agency may use a vendor performance report submitted under

this section to evaluate an offeror to the extent that the past performance

of an offeror may be considered under the law and the rules adopted by the

office.

SECTION 5. Arkansas Code Title 19, Chapter 11, Subchapter 2, is
amended to add an additional section to read as follows:
19-11-273, Compliance.

(a) A contractor shall ensure, in cooperation with a state apency,

that the contract between the contractor and the state agency adheres to the

any_mandatory languapge and the submission of the contract for any required

review.

{b) The signature of a contractor on a contract with a state azency

serves as an acknowledgement that the contractor is:

(1} FEqually responsible with the state agency for adhering to

the requirements of this chapter related to the content and review of the

contract; and

{2) Subject to the relevant ethical provisions of § 19-11-701 et

seq.

SECTION 6. Arkansas Code § 19-11-1010 is repealed as duplicative.

19-3H-1010+——Development anduse-of performance-based—contracts
Findings,

(a}——?&%ée%&anee—baseé—eont¥ae£s—p¥e¥iée—anwefieetiveT—eiéieéea%~me%hed
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e%—mea%eefing-and~evalua&iﬁg—%he—eve&a%%—qaa%i%y—efqyaaﬁuﬁﬁyiﬂ%wééeév

tb)—The-practice—of ineluding benchmark objeetives- that the prowvider
must—atEain—at speeific-intervals-during the term of the contract is-an

aL%usE&§e~ageaeiesT—beafdsv~eemméseioﬁsT~and«éas%i%ﬁ%%ensme£~highe;—eéueat&eﬁ
shail~u@eupefﬁefmanee-based—s%ané&%és—éﬂ—?re£essiona&—eﬂd~eeasaitaﬂe—serviee
contracts.

SECTION 7. Arkansas Code § 19-11-1013 is repealed as duplicative.

+&+%%+—~A—s%aEe—&gency—sha%%~fepe£%—&—veﬂéefismpe%éefmaaee-uﬁéef—a
eontraet—issued-under—this subchapter-that has-a-tetal initial contract
ameun&—a%~£e€a%~pfe}eeﬁed~e0a%%ae%—ameaa%T—éﬂe%aéing any—amendments—to—or

45254008y for—contracts.
(2)}—A--state--ageney shall- use—the—form preseribed-by-the State

P%oeu%emene—Di%ee%ef-aad—appEevedwby—%he~Leg§s}&%ive Gouncil-ory—if-the

vendor’s—performance—under this—section.

tb)>—The—report—required-under this section shall bes
—Completed and submitteds

A—Atleast-one (I)—time—every—three (3} monthse forthe
entire—termof the contracti—and
B>—At—the-end of-the contracty
{2)—Filed-with-the Offieeof State Procurement—and maintained
for—a-minimum—of three (3)—years from—the termination—of the relevant

eontractyineluding—any-extensions and amendmentsi—and
434——5igned—by—%he»di%ee&e%—eéwthe—s&ate—agea@y—eﬁwhis~efmheE

desipgpee-

SECTION 8. DO NOT CODIFY. &Rules.
ta} When adopting the initial rules required under this act, the State

Procurement Director shall file the final rules with the Secretarv of State

for adoption under § 25-15-204(f):
(1) On or before Januarv 1, 2020; or

6 02-20-2019 13:29:15 JLLO65
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(2} If approval under § 10-3-309 has not occurred by January 1,

2020, as soon_as practicable after approval under § 10-3-309.

{b) The director shall file the proposed rules with the Legislative

Council under § 10-3-309(c) sufficiently in advance of January 1, 2020, so

January 1, 2020.

/s/Dotson

APPROVED: 3/11/19

7 02-20-2019 13:29:15 JLLO65
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For An Act To Be Entitled
AN ACT TO AMEND THE ARKANSAS PROCUREMENT LAW; TO
AMEND THE LAWS CONCERNING VARIOUS PROCUREMENT
METHODS; TO ALLOW FOR REQUESTS FOR INFORMATION; TO
AMEND THE LAW CONCERNING THE PROCUREMENT OF
PROFESSIONAL SERVICES; TO PROVIDE FOR THE TRAINING
AND CERTIFICATION OF PROCUREMENT OFFICIALS; TO
REQUIRE THAT COST BE WEIGHTED A CERTAIN AMOUNT IN
EVALUATING RESPONSES TO A REQUEST FOR PROPOSALS; TO
ALLOW FOR THE USE OF PRIVATE EVALUATORS IN EVALUATING
RESPONSES TO A REQUEST FOR PROPOSALS; TO REQUIRE THAT
RULES PROMULGATED BY THE STATE PROCUREMENT DIRECTOR
BE SUBMITTED TO AND REVIEWED BY THE REVIEW
SUBCOMMITTEE OF THE LEGISLATIVE COUNCIL; TO AUTHORIZE
AND REGULATE SOLICITATION CONFERENCES UNDER THE
ARKANSAS PROCUREMENT LAW; TO REQUIRE THAT VENDOR
TRAINING AND POLLING BE CONDUCTED UNDER THE ARKANSAS
PROCUREMENT LAW; TO AMEND THE LAW CONCERNING THE
NEGOTIATION OF COMPETITIVE SEALED BIDS AND
COMPETITIVE SEALED PROPOSALS UNDER THE ARKANSAS
PROCUREMENT LAW; TO AMEND THE LAW CONCERNING THE
REJECTION OF A BID OR PROPOSAL UNDER THE ARKANSAS
PROCUREMENT LAW; AND FOR OTHER PURPOSES.

Subtitle
TO AMEND THE LAWS CONCERNING VARIOUS
PROCUREMENT METHODS; TO PROVIDE FOR THE
TRAINING AND CERTIFICATION OF PROCUREMENT
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As Engrossed: H2/4/19 $2/25/19 HB1178

OFFICIALS; AND TO REQUIRE ADDITIONAL
LEGISLATIVE REVIEW OF PROCUREMENT RULES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 19-11-217(c), concerning the powers and
duties of the State Procurement Director, is amended to add additional
subdivisions to read as follows:

(9) Shall provide for enhanced training on the drafting of

specifications for procurements: and

(10) Shall maintain records of bids and proposals that ar

rejected by the office for failure to adhere to the mandatory requirements of

a solicitation,

SECTION 2. Arkansas Code § 19-11-225 is amended to read as follows:
19-11-225. Repulations Rules.
(a)(1) Regulations—shall-be-promulgated by the The State Procurement

Director shall adopt rules in accordance with the applicable provisions of

this subchapter and of the Arkansas Administrative Procedure Act, § 25-15-201

et seq.

(2) A rule promulgated by the director under this subchapter is

not effective until the rule is:

(A) Submitted to and reviewed by the Review Subcommittee

of the Legislative Counecil; and

(B) Reviewed and approved by the Legislative Council under
§ 10-3-309.

(b) HNo—regulation A rule shall not change any commitment, right, or
obligation of the state or of a contractor under a contract in existence on
the effective date of the regulatien rule.

(c)(l) Ne—elausewhieh A clause that is required by zegulatioa rule to
be included shall-be—eonsidered—to—be is not incorporated by operation of law

in any state contract without the consent of both parties to the contract to

the incorporation.
(2) The parties to the contract may give such consent to

incorporation by reference at any time after the contract has been entered
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As Engrossed: H2/4/19 S2/25/19 HB1178
into and without the necessity of consideration passing to either party.

SECTION 3. Arkansas Code § 19-11-229(d), concerning competitive sealed
bidding, is amended to read as follows:
(d)4) Notice inviting bids shall be:

(1) Be given not fewer than five (5) calendar days nor more than
thirey—(30) ninety (90) calendar days preceding the date for the opening of
bids by publishing the notice at least one (1) time in at least one (1)
newspaper having general circulation in the state or posting by electronic
media, but in all instances, adequate notice shall be givens;

(2){A)}—The—notice-shall ineclude Include a general description of
the commodities, technical and general services, or professional and
consultant services to be procured; amnd -shall state

{3} State where invitations for bid bids may be obtained~;

B)—The—noticealsoshall-state (4} State the date, time, and

place of bid opening; and
£5) State the time, date, and place of the solicitation

conference if a solicitation conference is to be held before the opening of

bids to provide information to prospective bidders.

SECTION 4. Arkansas Code § 19-11-229(f), concerning competitive sealed
bidding, is amended to add an additional subdivision to read as follows:

(3)(A) A time discount may be considered in the evaluation of a

bid only:
solicits

specifically

fi) 1If the state agency
pricing that regquests a time discount:; and
(i1) Under the structured terms of the invitation

for bids.

(B) If a bidder offers a time discount as part of its bid

without the solicitation of time discounts by the state agency, the state

agency shall not consider the time discount.

SECTION 5. Arkansas Code § 19-11-229(g), concerning competitive sealed
bidding, is amended to add an additional subdivision to read as follows:

(3)(A) The director or an agencv procurement official may seek

the clarification of a submitted bid..

3 02-25-2019 14:03:20 JLLO63
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As Engrossed: H2/4/19 §2/25/19 HB1178

(B) A written response by a bidder under this subsection

shall only clarify the submitted bid and shall not add any substantive

Janguage to the submitted bid or change the terms of the submitted bid.

(€) 1If the bidder fails or refuses to clarify any matter

gquestioned about the bidder's bid in writing by the deadline set by the

director or agency procurement official, the bid may be rejected.

(D) If the bidder clarifies the matter questionmed under

this subsection in writing, the clarification shall be evaluated and become a

part of any contract awarded on the basis of the bidder’s bid.

SECTION 6. Effective July !, 2021, Arkansas Code § 19-11-229(h)(2),
concerning competitive sealed bidding under the Arkansas Procurement Law, is
amended to add an additional subdivision read as follows:

(C)(i) Negotiations under this subsection shall be

conducted by a person who is trained and certified in negotiation and

procurement processes.

di)(a) The Office of State Procurement shall

provide for the training and certification required under this subsection.
(b) The training provided by the office shall

be specific to Arkansas law.

SECTION 7. Arkansas Code § 19-11-229(i), concerning competitive sealed
bidding, is amended to read as follows:

(i)(1) An invitation for bid bids may be cancelled or any or all bids
may be rejected in writing by the director or the agency procurement
official,

(2) Before the rejection of a bid by the director, the decision

procurement is being conducted.

(3) A bid may be rejected for failure to adhere to mandatory

requirements.

SECTION 8. Arkansas Code § 19-11-230(d), concerning competitive sealed
proposals under the Arkansas Procurement Law, is amended to read as follows:
(d)(1) The request for proposals shall indicate the relative

importance of price and other evaluation factors.

4 02-25-2019 14:03:20 JLLO63
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As Engrossed: H2/4/19 82/25/19 HB1178

{2)(A) Except as provided in subdivision {d}{2)(B} of this

section, cost shall be weighted at least thirty percent {30%Z) of the total

evaluation score for a proposal submitted in resmonse to the reguest for

proposals,

B)(i) The State Procurement Director may approve that

cost be weighted at a lower percentage of the total evaluation score for a

proposal submitted in response to a request for proposals if the director

makes a written determination that the lower percentage is in the best

interest of the state.
(ii) A state apgency’s failure to obtain the approval

of the director under this subsection for a request for proposals with cost

weighted at a lower percentage than reguired under subdivision (d){2)(A} of

this section is grounds for submitting a protest under § 19-11-244.

£C). . The use of a lower percentage under subdivision

{d){2)(B) of this section and the corresponding written determination by the

director shall be submitted to the Lepislative Council or, if the General

Assembly is in session, the Joint Budget Committee, for review before the

request for proposals is issued.

(3) The state’s prior experience with an offeror may be

consgidered and scored as part of the offeror’s proposal only:

(A)_ To the extent that the request for proposals requests

(B} If the offeror’s past performance with the state

occurred no more than three (3) years before the offeror submitted the

proposal.,

(4) A state agency shall not include prior experience with the

section.

SECTION 9. Arkansas Code § 19-11-230(e)(2), concerning competitive
sealed proposals under the Arkansas Procurement Law, is amended to add an

additional subdivision to read as follows:
LCy(i) Before issuing the notice of award of a contract,

the director or the agency procurement official may request a best and final

offer from each responsible offeror that is reasonably susceptible of being

5 02-25-2019 14:03:20 JLLO63
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As Engrossed: H2/4/1% 82/25/19 HB1178

{ii} In responding to a request for a best and final

offer, an offeror may:

(a) Resubmit the offeror’s original proposal

with lower pricing or additional benefits, or both, in accordance with the

specifications of the reguest for proposals; or

(b) Submit a written response that states that

the offeror’s original proposal, including without limitation the pricing,

remains unchanged.
(iii) If a best and final offer is requested, the

director or the agency procurement official shall evaluate each proposal

submitted in response to the reguest for a best and final offer in

determining the proposal that is the most advantageous to the state.

SECTION 10. Arkansas Code § 19-11-230(f) and (g), concerning
competitive sealed proposals under the Arkansas Procurement Law, are amended
to read as follows:

(£}(1) The director or an agency procurement official may seek the

clarification of a submitted proposal.,

(2) A written response by an offeror under this subsection shall

only clarify the submitted proposal and shall not add any substantive

language to the submitted proposal or change the terms of the submitted
proposal.,

(3) If the offeror fails or refuses to clarify any matter

questioned about the offeror’s proposal in writing by the deadline set by the

(4) 1f the offeror clarifies the matter questioned under this

subsection in writing, the clarification shall be evaluated and become a part

of any contract awarded on the basis of the offeror’s proposal.

(g)(1) Award shall be made to the responsible offeror whose proposal
is determined in writing to be the most advantageous to the state, taking
into comsideration price, the evaluation factors set forth in the request for

proposals, any best and final offers submitted, and the results of any

discussions conducted with responsible offerors.
(2) No other factors or criteria shall be used in the
evaluation.

(3) If it is determined that two (2) or more responsible

6 02-25-2019 14:03:20 JLLO63
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offerors have tied scores after the evaluation of the proposals, the award

shall be made to the responsible offeror that had ome (I} of the tied scores

and submitted the lowest price proposal.
{43 The director or the apency procurement official may enter

into nepotiations with the responsible offeror whose proposal is determined

in writing to be the most advantageous to the state when the best interests

of the state would be served, including without limitation when the state can

obtain:
(A) A lower price without changes to the terms or

specifications of the reguest for proposals: or
(B) An improvemgnt to the terms or specifications, or

both, of the regquest for proposals without increasing the price of the
proposal.
(h){1) The Office of State Procurement shall:
(A) Encourage full discussion by the evaluators who are

this section; and

(B) Develop tools and templates to be used in evaluating

proposals submitted in response to a request for proposals under this section

that optimize the number of material scored attributes and provide for a

limited range of possible scores for each attribute.

£2){A} A state agency may use ome (1) or more private evaluators
to evaluate proposals submitted in response to a request for proposals under

this section.

(B) A private evaluator used under this subsection shall

o
o

|

.44} Held to the same requirements and prohibitions

regarding conflicts of interest as state employees;
(ii) A gualified volunteer, unless the state does

not have the necessary expertise to evaluate the proposals, in which case a

paid private evaluator may be used; and
(iii) Eligible for travel reimbursement if the state

agency decides to make travel reimbursement available.

{CY The use of a private evaluator. is not required.

i9§ .If a state agency uses one (1) or more private

evaluators, the use of a private evaluator shall be disclosed in the

7 02-25-2019 14:03:20 JLLO63
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As Engrossed: H2/4/19 $2/25/19 HB1178

or, if the General Assembly is in session, the Joint Budget Committee.
g} (1)(l) A competitive sealed proposal may be cancelled or any or
all proposals may be rejected in writing by the State-Procurement Direeter

director or the agency procurement official.

£2) Before the rejection of a proposal by the director, the

decision to reject the proposal may be validated with the evaluation

committee that evaluated the proposal.

{3) A proposal may be rejected for failure to adhere to

mandatory reguirements,

SECTION 1l1. Arkansas Code § 19-11-233 is amended to read as follows:

19-11-233. Emergency procurements.

{a) The State Procurement Director, the head of a procurement agency,
or a designee of either officer may make or authorize others to make
emergency procurements as defined in § 19-11-204(4) and in accordance with

regulations rules promulgated by the director.
(b)(1) A person or state agency that makes an emergency procurement

under this section shall:;

(A) Receive at least three (3) competitive bids unless the

emergency is a critical emerpency; and

(B) Complete a guotation abstract that includes the:
(i) Names of the firms contacted;

(ii) Time that each firm was contacted;

(i#i) OQuoted price obtained from each contacted

firm; and
(iv) Method used for contacting each firm.

(2} As used in this subsection, "critical emergency" means an

emergency in which human life or health is imminently endangered.

SECTION 12. Arkansas Code Title 19, Chapter 11, Subchapter 2, is
amended to add additional sections to read as follows:

19-11-273. Solicitation conferences.

f{aj(l) A state agency may hold a solicitation conference before or

after issuinp an invitation for bids, a _request for proposals, or a request

for statements of qualifications and performance data under § 19-11-80! et

8 02-25-2019 14:03:20 JLL0O63
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seq.
(2) A solicitation conference may be held:

(A) In person; or

(B) Online or in another virtual format,

(b) Attendance by a vendor at a solicitation conference is not

required for that vendor’s bid, proposal, or statement of qualifications and

performance data to be accepted unless the attendance requirement is:

(1) Explicirly stated in the invitation for bids, request for

proposals, or request for statements of qualifications and performance data:

and
{2} Approved by the State Procurement Director or the head of

the procurement agency.
{c} A state agency holding a solicitation conference sghall:
41} For an invitation for bids or a request for proposals,

include the date and time of the solicitation conference in the notice

reguired under § 19-11-229;
{2) Require vendors in attendance at a solicitation conference

to sign in at the solicitation conference or provide a registration record

for an online or other virtual solicitation conference, regardless of whether

attendance is required under the solicitation; and

{3) Maintain the sign-in sheet or régistration records with the

other documents related to the solicitation.
(d) A statement made at a solicitation conference does not change the

invitation for bids, request for proposals, or request for statements of

gualifications and performance data unless a change is made by written

amendment to the invitation for bids, request for proposals, or request for

statements of gualifications and performance data.

(e) A state agency is encouraged to hold a solicitation conference for

a procurement that:

(1) Has a contract amount of at least:

{A) Five million dollars ($5,000,000) for a single

contract yeary or
(B) Thirty-five million dollars ($35,000,000) for the

total anticipated term of the contract, including any extensions, based on

the previous contract for the same commodities or services or, if a previous

contract is not available, a contract for gimilar commodities or services; or

9 02-25-2019 14:03:20 JLLO63
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As Engrossed: H2/4/19 82/25/19 HB1178

{2) 1Is of strategic importance to the state,

19-11-274. Vendor training and polling.

The Office of State Procurement shall:

(1)(A) Develop and deliver vendor training to inform interested

vendors of how to do business with the state.

(B} The training required under subdivision (1)(A) of this

section shall:

(i) Be offered throughout the state: and

online or in another virtual format; and

(2) Periodically poll vendors that have been successful in

securing business with the state and vendors that have not been successful in

securing business with the state to solicit procurement feedback that can be

used to improve vendor training.

19-11-275, Requests for information.

(a) As used in this section, "request for information" means a

procedure for formally requesting information, data, comments, or reactions
from prospective bidders or offerors in contemplation of a possible

competitive sealed bidding procurement under § 19-11-229 or a competitive

sealed proposal procurement under § 19-11-230.

(b) The State Procurement Director, a head of a procurement agency, or

a designee of the director or of a head of a procurement agency, may issue or

authorize another person to issue a request for information,

(c) A request for information under this section shall be published in

the same manner and location as an invitation for bids, a reguest for

proposals, or a request for qualifications.

£{d) A contract shall not be awarded directly from a reguest for

information.

(e) Information provided in response to a request for information

under this section is exempt from the Freedom of Information Act of 1967, §

25-19-101 et seg,, until:

(1) The bids for a competitive sealed bidding procurement are

opened publicly;:

(2) The notice of anticipation to award is given for a

10 02-25-2019 14:03:20 JLLO63
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competitive sealed prowosal procurement; or

(3) A decision is made not to pursue a procurement based on the

request for information.

19-11-276. Training and certification of procurement personnel.

(a} The State Procurement Director shall establish a training and

certification program to facilitate the training, continuing education, and

certification of state agency procurement personnel.

' ib) As part of the training and certification propram required under

this section, the director:
(1) Shall conduct procurement education and training for state

agency employees and other publice employees;
(2){Ay Shall establish a tiered core curriculum that outlines

the minimum procurement-related training courses a state agency employee is

reguired to complete for certificationm.

(B) The tiered core curriculum required under subdivision

(b)(2)(A) of this section shall:
(i) Be designed to develop procurement competency;

and
44i1) Create a uniform training approach for state

agency emplovees ranging from entry-level procurement personnel to agency

stocurement officials;
(3) May charge a reasomable fee for each participant to cover

the cost of providing the training reguired under this section;

(4) May conduct, develop, and collaborate with established

training programs, if any¥, for the purpose of providing certifications of

proficiency to state agency employees who complete the training and

certification program;
(3} May conduct research into existing and new procurement

methods; and.
{6) May establish and maintain a state procurement library.

fe)¢l) Beginning July 1; 2021, a state agency employee shall not

conduct a praocurement under this chapter unless the state agency employee is

certified through the training and certification program reduired under this

section.
{2) To maintain certification under this section, a_state agency

11 02-25-2019 14:03:20 JLLO63
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employee shall complete a reasonable number of hours of continuing education,

as provided for by rule by the director.

£d)¢1) The director shall revoke the certification of a state agency

emplovee who is certified under this section and who is determined to have

knowingly violated state procurement laws, Arkansas Code Title 19, Chapter

11.

{2) The director shall adopt rules regardine the procedure for

revoking a state agency emplovee’s certification under this section.

SECTION 13. Arkansas Code § 19-11-802, concerning requests for
statements of qualifications and performance data, is amended to add an
additional subsection to read as follows:

(e)(1) A request for statements of gualifications and performance data

under this section may be used for certain procurements through a request for

qualifications other than legal, architectural, engineering, construction

(A) State Procurement Director approves the use of a

request for qualifications and determines that it is the most suitable method

of procurement; and

{B} Approval of the director under subdivision (e){1}(A)

of this section is submitted to the Legislative Council for review.

(2) In determining whether a request for qualifications under

this subsection is the most suitable method of procurement, the director

shall consider, based on information submitted by the requesting state

agency:
(A) Why the request for qualifications is the most

suitable method of procurement;

(B) Why cost should not be considered in the procurement:

and

(C) How the cost of the contract will be controlled if

cost is not a factor in the procurement.

SECTION I14. DO NOT CODIFY. Rules,
(a) When adopting the initial rules reguired under this act, the State

Procurement Director shall file the final rules with the Secretary of State

for adoption under § 25-15-204(f):

12 02-25-2019 14:03:20 JLLO63



Ll - T ¥ O S N

wwwuuwwwwmmmmmmmmr«wr—ww
mmbwwr«c\om\aa\mbwNwowmummgan:;

As Engrossed: H2/4/19 S2/25/19 HB1178

(1) On or before January 1, 2021: or
{2) If approval under § 10-3-309 has not occurred by January 1,

2021, as soon as practicable after approval under § 10-3-309.

(b} The director shall file the proposed rules with the Legislative
Council under § 10-3-309(c
that the Legislative Council may consider the rules for approval before

sufficiently in advance of January 1, 2021, so

January 1, 2021.

/s/Wardlaw

APPROVED: 3/11/19

13 02-25-2019 14:03:20 JLL0O63
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Stricken language would be deleted from and underlined language would be added to present law.
Act 420 of the Regular Session

State of Arkansas As Engrossed: $§2/20/19
92nd General Assembly 1
Regular Session, 2019 HOUSE BILL 1179

By: Representative Wardlaw

By: Senator Flippo

For An Act To Be Entitled
AN ACT TO AMEND THE ARKANSAS PROCUREMENT 1AW; TO
AMEND ARKANSAS PROCUREMENT LAWS CONCERNING THE
DELEGATION AUTHORITY OF THE STATE PROCUREMENT
DIRECTOR; TO AMEND THE LAW CONCERNING PROTESTS OF
SOLTCITATIONS AND AWARDS UNDER THE ARKANSAS
PROCUREMENT LAW; AND FOR OTHER PURPOSES.

Subtitle
TO AMEND THE DELEGATION AUTHORITY OF THE
STATE PROCUREMENT DIRECTOR; AND TO AMEND
THE LAW CONCERNING PROTESTS OF
SOLICITATIONS AND AWARDS UNDER THE
ARKANSAS PROCUREMENT LAW.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 19-11-218 is amended to read as follows:

19-11-218. Assistants and designees — Written delegation orders.

(a) Subject to the provisions of the Uniform Classification aud

Compensation Act, § 21-5-201 et seq., the State Procurement Director may:

(1) Employ and supervise such assistants and other persons as
may be necessary;

(2) Fix their compensation as provided by law; and

(3)(A) Delegate authority to sueh designees or to any a state
agency as—the-direetor maydeem—appropriate by issuing a written delegation
order, within the limitations of state law and the state procurement

02-20-2019 13:38:53 JLL0G6
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regulations.

iB) A written delegation order issued under this section

shall:
1) Include an expiration date for the written

delegation order;

tii) Be publiclv posted on the official website of

the Office of State Procurement;
{1i1} Remain in effect under the original terms

unless the terms of the written delegation order are modified or rescinded in

writing bv the director;
(iv) Not be issued for a term that exceeds two {2}

{v) Be narrowly tailored if the written delegation

order is based on the type of commodity or service beinp srocured,

(C;-—The director shall maintain records of each written

delegation order issued under this section.

{D) A person who is to be given authority under a written

delepation order issued under this section shall complete training on state

procurement laws, as provided for in this subchapter and in the rules adopted

by the director, before the written delepation order is issued.
(b) The director shall adopt rules to:
(1) Implement the requirements for written delegpation orders

under this section; and

{2) Outline the procurement training required under this

SECTION 2. Arkansas Code § 19-1i-244¢a)(3), concerning the resolution
of protested solicitations and awards under the Arkansas Procurement Law, is
amended to read as follows:

(3) The protest shall be submitted in writing within fourteen
(14) calendar days after the aggrieved-persen—knows or-should have known—of
the-facts—giving rise—to—the—grievanee award or notice of anticipation to

award has been posgted.
(4) A protest submitted bv an agprieved person under this

section shall:

{(A) Be limited to one (1) or more of the following

2 02-20-2019 13:38:53 JLLO66
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£rounds:

(i) The award of the contract exceeded the authority

of the director or the procurement agency;

(ii) The procurement process violated a

constirutional, statutery, or reyulatory provision;

{i1i) _The director or the procuvement agency failed

to adhere to the rules of the procurement as stated in the solicitation, and

the failure to adhere to the rules of the procurement materially affected the

contract award;

(ivj The procurement process involved responses that

were collusive, submitted in bad faith, or not arrived at independently

through open competition; or

(v) The award of the contract resulted from a

technical or mathematical error made during the evaluation process; and

(B) Stare facts that substantiate each ground on which the

protest is based.

SECTION 3. Arkansas Code § 19-11-244(f), concerning the resolution of
protested solicitations and awards under the Arkansas Procurement Law, is
amended to read as follows:

(f) In the event of a timely protest under subsection (a) of this
section, the state shall not proceedfurther with the soliecitation or with
theaward of the -contractuntil execute a contract that is the result of the

protested solicitation or award unless the director or the head of a the

relevant procurement agency makes a written determination that the awazd
execution of the contract without delay is necessary to protect substantial

interests of the state.

SECTION 4. Arkansas Code § 19-11-244, concerning the resolution of
protested solicitations and awards under the Arkansas Procurement Law, is

amended to add an additional subsection to read as follows:

thy An actual or prospective bidder, offeror. or contractor who is

aggrieved by a protest submitted under this section that was without merit or

action for torticus interference with a business expectancy against the

person or entitwv that submitted the nrotest.
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SECTION 5. DO NOT CODIFY. Rules.

Procurement Director shall file the final rules with the Secretary of State

for adoption under § 25-15-204(f}:

ily On or before January 1, 2020; or

2020, as soon as practicable after approval under § 10-3-309.
{by The director shall file the propaged rules with the Legislative

that the lesislative Council mav consider the rules for approval before

January 1, 2020.

/s/Wardlaw

APPROVED: 3/11/19

4 02-20-2019 13:38:53 JLLO66



(U I % N

o TR A > R A N

Stricken language would be deleted from and underlined language would be added to present law.
Act 421 of the Regular Session

State of Arkansas As Engrossed: 52/20/19
92nd General Assembly 1
Regular Session, 2019 HOUSE BILL 1180

By: Representative Wardlaw

By: Senator Flippo

For An Act To Be Entitled
AN ACT TO AMEND THE ARKANSAS PROCUREMENT LAW; TO
AMEND THE LAW CONCERNING STATE CONTRACTS; TO AMEND
THE LAW CONCERNING COOPERATIVE PURCHASING; AND FOR
OTHER PURPOSES.

Subtitle
TO AMEND THE ARKANSAS PROCUREMENT LAW; TO
AMEND THE LAW CONCERNING STATE CONTRACTS;
AND TO AMEND THE LAW CONCERNING
COOPERATIVE PURCHASING.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 19-11-206(1), concerning the definitions
relating to intergovernmental relations under the Arkansas Procurement Law,

is amended to read as follows:

(1) “Cooperative proecurement? "Cooperative purchasing apreement”
- - - o

means an agreement entered into as the result of a procurement conducted by,

or on behalf of, more than one (1) public procurement unit or by a public

procurement unit with an external procurement activity;

SECTION 2. Arkansas Code § 19-11-223 is amended to read as follows:

19-11-223. Commodities, technical and general services, and
professional and consultant services under state contract.

(a)(1) 1In addition to establishing a state contract for those

commodities, technical aund general services, and professional and consultant

§§ j
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services within the exclusive jurisdiction of the State Procurement Director
under § 19-11-222, the director may award a mandatory state contract for
other commodities, technical and general services, and professional and
consultant services in—those-instances—when—substantial sovings may—be
eﬁ#ee&eé—by%quaa%i%ywp&;eh&siﬁg—eéncommeééeie&r—aeehnie&LﬁM%wame%a%
se%v@eeﬁwaef~p¥e£essieﬁaimand—eeﬁsai&anE-sefvéeesm&n—geﬂe@alwase—by—sevega%

state-ageneies when the director determines that combining the collective

purchasing power of the state would be beneficial to the state.

(2). The director shall submit a mandatory state contract that is

not for commodities or services within the exclusive jurisdiction of the

director to the Legislative Council or, if the General Asgemblv is in

session, to the Joint Budpet Committee, for review.
+b%%%}——S%atemeea%£ae%ﬁ—shaéi—bemlimi%eéwto—%hese~eemmeéi€ies~eﬂ~whichv
by—vir&&e~e£~eﬁ6€9m—e¥—%¥&d&T—Sub&%&&EEEP%%Hﬁ&@ﬁkﬁmﬁkbe ------ reatized.
{2&—~4ﬁk4#xxa}~iﬂs€aaeeswin«whiehwsube%&m@ia&~savings~a¥e"ﬂot
effeetedytheletting of state contracte—£for those-commodities—shall be
diseontinued.
ter——Except—for—the procurement of commodities,—technical and
general-services,—and -prefessional-and-consultant—serviceswithin the
exclusive—jurisdiction-of the director, sEate-ageneies-with—ageney
ﬁfeeufemeﬂ%_eﬁiieiaés—%ha%—eaa—demeas%fa%e—a—geeg%a@hieaé—ef—ve%ame-hayiﬂg

~¢2}-—Heweve%T—iﬁmehe—eemmeéieieer~%eehnieal—and~geae%a%~se%vieesr
e;—gfeiesséenai—&aé—eeasa&eaae—seﬂviees—eb%aiaed~a;e—p¥eeu%eé—a%—a

ageney-must—partieipate—in—the state contract—uponexpiration-of the state

ageneyle—econtract.
(d}——Exeept—as—aa%he%éaed—éa—%his—see&ieaT—a&i—eeaEehageaeieﬁ~whieh

require (b)(l) Unless an exemption is approved by the director under

subdivision tb}i{2} of this section; a state agency that requires commodities,

technical and general services, and professional and consultant services that
are under a mandatory state contract shall procure these commodities,
technical and general services, and professional and consultant services

exclusively under such the mandatory state contract.

approve an exemption from a mandatory state contract awarded undetr this
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section only if the state agency demonstrates that substantial savings will

likely be effected by purchasing outside of the mandatory state contract,

(Biti} Approval of an exemption from a mandatorv state

contract under this section shall be in writing.

mandatory state contract under this section is not required to be in writing.

e (¢) All contracts concerning commodities, technical and general
services, and professional and consultant services shall disclose a projected
total cost, includingy—but—met-limited to, without limitation expenditures
that may be incurred under all available periods of extension if the
extensions were executed.

{(d) The director shall:

(1) Tdentify and prioritize oppertunities for awarding mandator

state contracts under this section;

(2) Conduct mandatory state contract procurements under this

section that would produce savings for the statej

(3} Acrempt to invite the participation of the potentially

affected state agencies in the development and evaluation of a mandatory

(4) Post notice of his or her intent to procure a mandatory

gstate contract on the official website of the Office of State Procurement;

and

(5)(A) Promote the use of mandatory state contracts among county

and city governments, including without limitation making information about

the mandatory state contracts readily available and searchable.

{B) The director shall adopt rules to include any

necessary conditions, reporting, or document retention standards related to

the director’s duty to promote mandatory state contract use under this

subsection.

SECTION 3. Arkansas Code § 19-11-249 is amended to read as follows:

19-11-249. Cooperative purchasing.

(a){l) A public procurement unit may participate in, sponsor, conduct,
or administer a cooperative purchasing agreement for the acquisition of
commodities or services with-one(l}-or-more—public proecurement units or
external-procurement—activities in accordance with an agreement entered into

3 02-20-2019 13:35:24 JLLOG7
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between the participants.

(2)(A) A-eocoperativepurchasing agreement-under this seetion-may
iae%udemwé%houtniimi%aeéen—a—}eia%—a¥«ma4£iparﬁy—eaa&&ae@~be§weeﬂ—pablic
procurement—units—and-an—open-ended-state-public procurement unit contraet
shet—is made-availtableto—local publie procurement units. A coonerative
purchasing agreement is limited to commodities and services for which the

public procurement unit may realize savines or material economic value, or

both.

iB)L1) For cooperative purchasing agreements entered into

bv a state agencw, the State Procurement Director shall consider the economic

iustification for using a cooperative purchasing agreement when granting or

withholding approval for_the cooperative purchasiny apreement.
fii) The State Procurement Director shall adopt

rules to create a review policy outlining how the economic justification

required under this section may be demonstrated, including without limitation

a comparison of:
{a) Current state contract pricing and the

pricing under a cooperative purchasing agreement; or

{b) Information obtained from a request for

information and pricing under a cooperative purchasing agreement.
{€) The State Procurement Director and the Director of the

Department of Finance and Administration shall submit any regquest for the

Office of State Procurement or the Department of Finance and Administration,

respectively, teo participate in a cooperative purchasing agreement to the
Governor for approval.

(b)}(1)(A) The State Procurement Director shall present a—guarkerly an
annual report of all purchases made under cooperative purchasing agreements
by a state agency without an agency wrocurement official under this section -

to the Legislative Council or, if the General Assembly is in session, to the

Joint Budget Committee.
{B) A state agencv that has an agency procurement official

shall »resent an annual report of all purchases made under cooperative

purchasing agreements under this section to the Lepislative Council or, if

the General Assembly is in session, to the Joint Budget Committee.

(2) The zeport reports required under this subsection shall be

in the format required by the Legislative Council and shall include the

4 02-20-2019 13:35:24 JLLO67
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following:

(A) The name of the contractor;

(B) The name of the procuring agency;

(C) The contact information for the contractor and
procuring agency;

(D) The total cost of the contract, including all
available extensions;

(E) A description of the goods or services procured; and

(F) Any other information requested by the Legislative

Council or the Joint Budget Committee.

SECTION 4. DO NOT CODIFY. Rules.

f{a) When adopting the initial rules required under this act. the State

Procurement Director shall file the final rules with the Secretary of State
for adoption under § 25-15-204(f):
(1) On or before Januarw 1, 20203 or

t2) 1f approval under § 10-3-309 has mot occurred by January 1,

2020, as soon as practicable after approval under § 10-3-309.

tb) .The director shall file the proposed rules with the Legislative
Council under § 10-3-309(c) sufficiently in advance of January 1, 2020, S0

that the Legislative Council may consider the rules for approval before

January 1, 2020.

/s/Wardlaw

APPROVED: 3/11/19
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Stricken language would be deleted from and underlined Iznguage would be added to present law.
Act 658 of the Regular Session

State of Arkansas

92nd General Assembly A BIH

Regular Session, 2019 HOUSE BILL 1572
By: Representative Ladyman

By: Senator L. Eads

For An Act To Be Entitled
AN ACT TO AMEND THE LAW CONCERNING STATE AGENCY
CAPITAL IMPROVEMENT CONTRACTS FOR PURPOSES OF
UNIFORMITY; AND FOR OTHER PURPOSES.

Subtitle
TO AMEND THE LAW CONCERNING STATE AGENCY
CAPITAL IMPROVEMENT CONTRACTS FOR
PURPOSES OF UNIFORMITY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 18-44-503(a), concerning public buildings
and improvements, is amended to read as follows:

(a) No A contract in any a sum exceeding twenty thousand -dollars
{$204000) the amount stated in § 22-9-203 providing for the repair,

alteration, or erection of any public building, public structure, or public

improvement shall not be entered into by the State of Arkansas or any
subdivision thereof of the state, by any county, municipality, school
district, or other local taxing unit, or by any agency of any-of-the
foregeing the state, a subdivision of the state, a county, a municipality, a

school district, or anv other local taxing.unit, unless the contractor shall

furnish to the party letting the contract a bond in a sum equal to the amount

of the contract.

SECTION 2. Arkansas Code § 19-4-1405(d) (1}, concerning the bidding

procedure for the construction of buildings and facilities, is amended to

W
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read as follows:

(d){(1)(A) Every bid submitted on state agency construction contracts
for projects over the amount of twentythousanddellars{$20,000) shall be
stated in § 22-9-203 is void unless accompanied by a cashier’s check drawn
upon a bank or trust company doing business in this state or by a corporate
bid bond and the agent’s power of attorney as his or her authority.

(B) No—bid Bid security shall-be is not required for

projects under or equal to the amount of twenty thousand-dellare—{$20,000)

stated in § 22-9-203.

SECTION 3., Arkansas Code § 19-11-203(14)(Y), concerning the definition
ot "exempt commodities and services” under the Arkansas Procurement Law, is
amended to read as follows:

(Y) Capital improvements valued at less than swenty
thousand-deilars ($40+000) the amount stated in § 22-9-703, subject to
alnimum standards and criteria of the Building Authority Division of rhe

Deparcment of Finance and Administration;

APPROVED: 4/2/19
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