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RULES GOVERNING SPECIAL EDUCATION AND RELATED SERVICERE C E!VE D

11.01 CHANGE OF PLACEMENT BECAUSE OF DISCIPLINARY REMOVALS

11.01.1

" b
11.02 SERVICES

11.024,

SEC. 11.00 - DISCIPLINE PROCEDURES
July2008-Proposed Effective Date June 2020 APR 09 2020

BUREAU OF
LEGISLATIVE RESEARCH

For purposes of removals of a child with a dfsg\bjiity from the
child's current educational placement under/34 CFR 300.530-
300.535, a change of placement occurs e

11.01.1.1

11.01.1.2

The removal is fgf'\mor;e%than ten (10)

. A
consecutive scool days; or

The child’has been subjected to a series af
removals that coristitute a pattem because the
series of removals total morthan ten (10) p.
%ehool days ina sch@\ol year, and because of
fagtots.such as the child’s behavior is
sub&angaliy similar to the_ chﬂd ] behav1or in
previpus 1nqdenm that resuI‘ted m/the series of
removgls, the length-of each gemoval, the total
amount 9f tifne the child isfemoved, and the
proximityaf the removajs to one another. The
public agenQy determines on a case- by-case
basis whether a pattern of removals constitutes
@change of placement. This determination is
subjectto-review through due process and

judicial preceedings.

¢
A child with a disability who is removed from the child'scurrent
placement pursuant to this section must -

411.02.1.1

11.02.1.2

Continue to receive educational services, as
provided in 34 CFR 300.101(a), so as to enable the
child to continue to participate in the general
education curriculum, although in another setting,
and to progress toward meeting the goals set out in
the child's IEP; and

Receive, as appropriate, a functional behavioral
assessment, and behavioral intervention services
and modifications, that are designed to address the

behavior violation so that it does not recur.
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11.02.2

11.02.3

11.02.4

11.02.5

The services required by paragraph 11.02.1 of this section may be
provided in an interim alternative educational setting.

A public agency is only required to provide services during periods
of removal to a child with a disability who has been removed from
his or her current placement for 10 school days or less in that school
year, if it provides services to a child without disabilities who is
similarly removed.

After a child with a disability has been remo¥ed-from his or her
current placement for 10 school days in tl’fe/s'ame\s\@hool year, if
the current removal is for not more thafi, 10°consecutive school
days and is not a change of placem@ﬁt{/Underﬁﬁ\CFR 300.536,
school personnel, in consultation-withiat leasf"@pé\of the child's
teachers determine the extentxtiywhi’@ services arg needed, as
provided in 34 CFR 300.104(a), so as to enable the child to
continue to participate jg‘thegeneral éducation curricutyms,
although in another setting, aqg;l\tq progress toward meeting the”
goals set out in the child's [EP. :

If the removal is\a ¢hange of placerﬁémt under 34 CFR 300.536, the
child's IEP Team detegmines appropriategervices under 11.02.1 of
this section.

11.03 AUTHORITY OFLEA/PUBLIC AGENCY PERSQNNEL®

11.03.1

41032

Case-by-case determinatiog, School pérsonnel may considerany
upiﬁup circumstances on a ogse-by-case basis when determining
whather athange in placement, consistent with the other
requireaents ofthig sections As appropriate for a child with a
disabilityawho violates acode of student conduct.

To the extent removal would be applied to children without
disabilities, the gemoval of a child with a disability who violates a
code offa student conduct, from the child’s current placement to an
appropiiate interim alternative educational setting, another setting,
or suspension, for not more than 10 consecutive school days (tothe
‘extefit those alternatives are applied to children without disabilities),
and-additional removals of not more than 10 consecutive school
d%ys in that same school year for separate incidents of misconduct
(as long as those removals do not constitute a change of placement
under 34 CFR 300.536 and §11.04.3 of this part);
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11.03.3

11.03.4

11.03.5

11.03.6

After a child with a disability has been removed from hiscurrent
placement for more than 10 school days in the same schoolyear,
during any subsequent days of removal the LEA/public agency
must provide services to the extent required under 34 CFR
300.101(a) and § 11.02 of these regtations rules.

Additional authority. For disciplinary changes in placement that
would exceed 10 consecutive school days, if the behavior thatgave
rise to the violation of the school code is determined not to be a
manifestation of the child's disability pursuafit te §11.05 school
personnel may apply the relevant disciplisiary prG“\eedures to
children with disabilities in the same nfanpnér and for the same
duration as the procedures would bg'applied to>children without
disabilities, except as provided im:11 :(%of thisgettion.

N

Special circumstances. Schéol personnel may remowg astudentto
an interim alternative egficational settlyg for not more thah.45
school days without regard to whether the.behavior is detsgminéd
to be a manifestation of the chitd's'disébilitss,if the child - p.

11.03.5.1 Garries a weapon to orpossesses a weapon at
sch\pt;l, onschool premises, or to or at a school
function undei the jurisdictien of#h SEA oran
LEA;

11.03.5.2 Knowingly-possesses or uses illegal drugs, orsells
or solicits 't*];}e sale of a €ontrolled substance, while
at school, onschool premises, or at a school
function under the jurisdiction of an SEA or an
TLEA; or

'}1.0\3\.\5.3 Has inflicted serious bodily injury upon another
petsofi while at school, on school premises, or at a
sghool function under the jurisdiction of an SEA or
an LEA.

Notification. On the date on which the decision is made to makea
remdyal that constitutes a change of placement of a child with a
disability because of a violation of a code of student conduct, the
’EA must notify the parents of that decision, and provide the
parents the procedural safeguards notice described in 34 CFR
300.504.
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11.03.7 For purposes of this section, the following definitions apply -

11.03.7.1 Controlled substance means a drug or other
substance identified under schedules I, I, II1, IV, or
V in § 202(c) of the Controlled Substances Act [21
U. S. C. 812 (c)].

11.03.7.2 Illegal drug -
A
A. Means a controlled substance; but

B. Does not inctude a controlled substance that
is legallypossessed or use\d under the
superyision of'a llcensed health-care
professional or that is legally pegsessed or
used-gnder any authority under that Act o
under any Ot\her,prosq‘lon of Federallaw.

11.03.7.3 §er10us bodlly mJury\has\the meaning given the
term ' "Serious bodily i mju{y ‘under paragraph (3) of
subsgction (h).of section 1365 0f tifle 18, United
States Code.

Rs

/1&.031.4\ Weapon'tia$ the meaning g?’ven the term “dangerous
weapon” upder paragraph (2) of the-first subsection
(g) of § 930+0f Title 18, United States Code -

A The tegm “dangerous weapon” means a
weapon instrument, material, or substance,
animate or inanimate, that is used for, or is
readily capable of, causing death or serious
bodily injury, except that such term doesnot
include a pocket knife with a blade of less
than 2 %2 inches in length.

11.04 DETERMINAT}ON/OF SETTING

11.04.1 The child's IEP Team determines the interim alternative education
setting for services under 34 CFR 300.530(c), (d)(5),and(g).

11.04.2 The parent of a child with a disability who disagrees with any
decision regarding placement under 34 CFR 300.530 and 300.531,
or the manifestation determination under 34 CFR 300.530(e), oran
LEA that believes that maintaining the current placement of the
child is substantially likely to result in injuryto the child or others,
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may appeal the decision by requesting a hearing. The hearing is
requested by filing a complaint pursuant to 34 CFR 300.507 and

300.508(a) and (b).
11.04.3

11.04.3.1

Authority of hearing officer.

A hearing officer under 34 CFR 300.511 hears, and

makes a determination regarding an appeal under
11.04.2 of this section.

11.04.3.2

In making the determinatiefiunders1.04.3.1 of

this section, the hearingofficer may -

A.

11:04.3.3

Return the-child. with a djsability to the
placement frém Which the child was
remeVed if the hearing ofﬁcel\détcrmines
thét the removakwas a violation f 34 CFR
300.53Q or. that the child's behaviorqas s
manifestation of the child's disabilitys or

Order a change.of*placement of the child
with a disability te aiappropriate interim
alteenative educationgl settihg for not more

_than 4515&13601 days if the hearing officer

deterfines that maintaining the current
placement of the child is substantially likely
to result in injury to the child or to others.

‘The procedures under this section may be repeated,

fthe LEA befieves that returning the child to the
original placement is substantially likely to resultin
injury to the child or to others.

2

11.05 MANIEESTATION PETERMINATION

11.05.1

Within 10 school days of any decision to change the placement of

a.childwith a disability because of a violation of a code of student
gondict, the LEA, the parent, and relevant members of the child's
IEP Team (as determined by the parent and the LEA) must review
41l relevant information in the student's file, including the child's
IEP, any teacher observation, and any relevant information
provided by the parents to determine -
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11.05.2

11.05.3

11.05.4

11.05.1.1 If the conduct in question was caused by, or had a
direct and substantial relationship to, the child's
disability; or

11.05.1.2 If the conduct in question was the direct result of
the LEA's failure to implement the IEP.

The conduct must be determined to be a manifestation of the
child's disability if the LEA, the parent, and relevant members of
the child's IEP Team determine that a conditiorin 11.05.1.1 A and
B of this section was met. X

If the LEA, the parent, and relevantmembers of the child's IEP
Team determine the condition de‘scritginin 11:05:1.1 B of this
section was met, the LEA must/takeii;n\ ediate stgps.to remedy

those deficiencies.

“

¢
Determination that behaviorsyas.a manifestation.

11.05.4.1 {fthe LEA, the paregt, and relevant membe?s of the
IEP Team make the determination that the conduct
wagamahifestation of the, child's disability, the IEP
Teammust -

A.  Tithef-

1. Conduct a functional behavioral
assessment, unless the LEA had
conducted a functional behavioral
‘assessment before the behavior that
resulted in the change of placement
occurred, and implement a
behavioral intervention plan for the
child; or

2. If a behavioral intervention plan
already has been developed, review
the behavioral intervention plan, and
modify it, as necessary, to address
the behavior; and

B. Except as provided in Special Circumstances
(§11.03.4) return the child to the placement
from which the child was removed, unless
the parent and the LEA agree to a change of
placement as part ofthe
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11.06 APPEAL

11.06.1

11.06.2

modification of the behavioral intervention
plan.

General. The parent of a child with a disability who disagreeswith
any decision regarding placement under 34 CFR 300.530 and
300.531, or the manifestation determination under 34 CFR
300.530(e), or an LEA that believes that maintaining the current
placement of the child is substantially likelyo result in injury to
the child or others, may appeal the decisigh by requesting a
hearing. The hearing is requested by!ﬁlipga\c‘omplaint pursuant to
34 CFR 300.507 and 300.508(a) and (b).

Authority of hearing officer.

11.

06.2.1

11.06.2.2

L S

A hearing Q;fﬁber undefd4 CFR 300.5 l‘i\liéars, and
makes a determihation regarding an appealyndef’
11.06.1.1 of this'sectiofi.

In making the determination under 11.06.1.2 A of
this section, the hearing officer may -
/>

A.

Return the ¢hild with a disability to the

placefnent frem Which the child was
removed if the hearing officer determines
thatthe removaf was a violation of 34 CFR
300.5’309}1 the child's behavior was a
manifestation of the child's disability; or

‘Order a change of placement ofthe child
with a disability to an appropriate interim
alternative educational setting for not more
than 45 school days if the hearing officer
determines that maintaining the current
placement of the child is substantially likely
to result in injury to the child or to others.

The procedures under §§ 11.06.1.1 and 11.06.1.2 A
and B may be repeated, if the LEA believes that
returning the child to the original placement is
substantially likely to result in injury to the child or
to others.
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11.06.3

Expedited Due Process Hearing.

11.06.3.1

11.06.3.2

11.06.3.3

N,06:3.4

Whenever a hearing is requested under §11.06.1 the
parents or the LEA involved in the dispute must
have an opportunity for an impartial due process
hearing consistent with the requirements of 34 CFR
300.507 and 300.508(a) through (c) and 34 CFR
300.510 through 300.514, except as provided in
§§11.06.3.2 and 11.06.3.3.

The SEA is responsible forarranging the expedited
due process hearing, which must occur within 20
school days of the dafe/the cemplaint requesting the
hearing is filed. The hegring offiger must make a
determination »ﬁthm\g chool days after the
hearing.

N
Unless the parents.and LEA agree in writing to
waive the resolu’b@ﬁméetmg&iescrlbed in
$1.06.3.3A of this section, or agree to use the
megdiation process desc(lt}ed in 34 CFR 300.506 -

A. " A'resolution meeting\mﬁst?)ccur within
.seven days of receiving riotice of the due
piocess complgmt*aﬂ

B. The\due process hearing may proceed unless

the mgiter has been resolved to the
satlsfaetlpn of both parties within 15 days of
‘the-receipt of the due process complaint.

The decisions on expedited due process hearings are
appegfable consistent with 34 CFR 300.516, civil
ekgtfibn.

11.07 PROTE@ITQNS FORICHILDREN NOT DETERMINED ELIGIBLEFOR
SPECIAL EDUCATION AND RELATEDSERVICES

11.07.1

Gpfiera

11.07.1.1

A child who has not been determined to be eligible
for special education and related services under this
part and who has engaged in behavior that violated a
code of student conduct of the LEA/public agency,
may assert any of the protections provided for in this
part if the LEA/public agency had
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11.07.2

N.07.3

Basis of knowledge.

11.07.2.1

Bxception.

11.07.3.1,

knowledge (as determined in accordance with
§11.07.2 of this part) that the child was a child with
a disability before the behavior that precipitated the
disciplinary action occurred.

An LEA/public agency must be deemed to have
knowledge that a child is a child with a disability if
before the behavior that preci@gtgd the disciplinary
action occurred - TN

A.

The parent of he child expressed

concern imwriting to supervisory or
adminimaﬁv@érsonnel of the appropriate
edueétional agency or a teacher of the child,
thét the.child istin need of special education
and related serviees.

The parent of the child requested an®
evaluation of the ¢hild pursuant to 34 CFR
300.300 - 300.311 and § 6.00 of these

regulations rules; or

‘T‘hg Agacherof the- eh:ﬁ/d, or other personnel
of dhe LEA/public-agency, expressed
spegific concerris about a pattern of behavior
demopstrated by the child directly to the
director of special education of the agency
or othér supervisory personnel ofthe agency.

én’LEA/public agency would not be deemed to
have knowledge under § 11.07.2 of this part if -

A.

B.

Either -
The parent of the child -
1. Has not allowed an evaluation of the

child pursuant to 34 CFR 300.300
through 300.311; or
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2. Has refused services under this part;
or

C. The child has been evaluated in accordance
with 34 CFR 300.300 through 300.311 and
determined to not be a child with a disability
under this part.

11.07.4 Conditions that apply if no basis of knowledge.

11.07.4.1

If an LEA/ public agency .do€s notthave knowledge
that a child is a child with.a disability (in
accordance with §§ <1“i ,07.2and11.07.3 of this
part) prior to taking disciplinary measures against
the child, the cHild may be subjectedto the
disciplinaryneasures applied to children without
disabilitjes wha engagéd in comparablebehaviors
consistent with §11.07.4, I\A§ of this part.

A. If a requestig made for an evaluation of the
child during the time period in which the
child is subjectedtp disciplinary measures
under 34. CFR 300.580, th€ evaluation must
be conducted.in an exged'ited manner.

B. Until the evaluation is completed, the child
remgins in the éducational placement
determipeg by school/public agency
authorities, which can include suspension or
expulsion without educational services.

c. If the child is determined to be a child with a
disability, taking into consideration
information from the evaluation conducted
by the LEA/ public agency and information
provided by the parents, the LEA/public
agency shall provide special education and
related services in accordance with the
provisions of this part, including the
requirements of 34 CFR 300.530
through 300.536, and section 612(a)(1)(A)
of the IDEA.
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11.08 REFERRAL TO AND ACTION BY LAW ENFORCEMENT AND JUDICIAL
AUTHORITIES

11.08.1 Nothing in this part prohibits an LEA/public agency from reporting
a crime committed by a child with a disability to appropriate
authorities or to prevent State law enforcement and judicial
authorities from exercising their responsibilities with regard to the
application of Federal and State law to crimes committed by a child
with a disability.

11.08.2 An LEA/public agency reporting a crime€ommitted by a child
with a disability shall ensure that copie$ af the special education
and disciplinary records of the child‘are transmitted for
consideration by the approprlate/authq\ltles t0\wh0m it reportsthe
crime.

11.08.2.1 An LEAé.;Subllc agencyﬁreportmg a crime under this
section may transmit copies of the child’s special’
education and dlsglbl,mary réeords only to theextent
that the transmission 1s\perm1tted by the Family
Edugational Rights and vaacy Act(FERPA).

11.09 CORPORAL PUNISHMENT

’ y R4
11.09.1 A school'district that authefizes use of cofporal punishment. shall
not: y.
11\‘9\9.\1‘.1 .. Use corporal punishment on a child who is

mteHectuall\ Jd_lsabled non-ambulatory. non-verbal.
thL

11.09.1\._2 ]nélude in its written student discipline policy. a
prov1s1on to allow the use of corporal punishment on
#'child who is intellectually disabled. non-
ambulatory. non-verbal. or autistic.

Note: In addition to the rgq’uirements of IDEA and these Rules. school districts must follow
all requirements and méet all oblications to its students under Ark. Code Ann. $§ 6-18-501
et seq. and 6-16-1406. and the DESE Rules recarding student discipline.
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Stricken language would be deleted from and underlined language would be added to present law.
Act 557 of the Regular Session

State of Arkansas As Engrossed: 52/20/19 S3/7/19
92nd General Assembly 1
Regular Session, 2019 SENATE BILL 381

By: Senator Elliott
By: Representative Vaught

For An Act To Be Entitled
AN ACT CONCERNING CORPORAL PUNISHMENT; TO PROHIBIT
THE USE OF CORPORAL PUNISHMENT ON A CHILD WITH A
DISABILITY; AND FOR OTHER PURPOSES.

Subtitle
TO PROHIBIT THE USE OF CORPORAL
PUNISHMENT ON A CHILD WITH A DISABILITY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code § 6-17-112(a), concerning a teacher and an
administrator’s immunity from liability upon the administration of corporal
punishment, is amended to read as follows:

(a)(1l) Teachers Except as provided under subdivision (a)(2) of this

section, teachers and administrators in a school district that authorizes use

of corporal punishment in the school district’s written student discipline
policy shall be immune from any civil liability for administering corporal
punishment to students, provided only that the corporal punishment is

administered in substantial compliance with the school district’s written

student discipline policy.

(2) A teacher or administrator in a school district that

authorizes use of corporal punishment in the school district’s written

student disciplinary policy is not immune from civil liability under

subdivision (a)(l) of this section if the teacher or administrator uses

corporal punishment on a child who is intellectually disabled, non-

ambulatory, non-verbal, or autistic.

AN
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SECTION 3. Arkansas Code § 6-17-1113(a)(2), concerning protection of
school employees under the School Worker Defense Program, is amended to read
as follows:

(2)(A) This section provides protection against civil liability,
attorney’s fees, and costs of defense for acts or omissions of each employee
or volunteer in the performance of his or her duties as a volunteer or his or

her official duties as a school employee, including without limitation civil

liability for administering corporal punishment to students, in the amount of
two hundred fifty thousand dollars ($250,000) for incidents whieh that
occurred before July 1, 1999, and one hundred fifty thousand dollars
(8150,000) for each incident whieh that occurs after June 30, 1999.

(B) An employvee or volunteer who administers corporal

punishment to a child who is intellectually disabled, non-ambulatory, non-

verbal, or autistic is not subject to the protection against civil ligbility,

attorney’s fees, and costs of defense under subdivision (a)(2)(A) of this

section.

SECTION 4. Arkansas Code § 6-18-503(b), concerning a written student
discipline policy of a public school district that authorizes use of corporal
punishment, is amended to add an additional subdivision to read as follows:

(3) A school district that authorizes use of corporal punishment

under subdivision (b)(l) of this section shall not:

(A) Use corporal punishment on a child who is

intellectually disabled, non-ambulatory, non-verbal, or autistic; or

(B) Include in its written student discipline policy a

provision to allow the use of corporal punishment on a child who is

intellectually disabled, non-ambulatory, non-verbal, or autistic.

SECTION 5. Arkansas Code § 6-18-505(c) (1), concerning the use of
corporal punishment under the School Discipline Act, is amended to read as

follows:

(c)(l) Amy A teacher or school administrator in a school district that

authorizes use of corporal punishment in the district’s written student
discipline policy may use corporal punishment, previded—enly that if the

punishment is administered in accord with the district’s written student

2 03-07-2019 10:26:11 TNL183



W 00 N & W

wwwwwuuNMNNNNNNNNn—HHn—-»—v—-li-‘n—lr—-r—-
O\Ln.l.\wl\Jl—'O\OOO\lc\U'l-l-\wNHOLOOO\IO\LnJ-\wt\Jn—-O

As Engrossed: $2/20/19 S3/7/19 SB381

discipline policy, against on any pupil, except a child who is intellectually

disabled, non-ambulatory, non-verbal, or autistic, in order to maintain

discipline and order within the public schools.

/s/Elliott

APPROVED: 3/26/19
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