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Memorandum 

 
TO:   ALC—Executive Subcommittee 

 
FROM:  Laura Kehler Shue, Legislative Attorney, Administrative Rules Review 

Section, Legal Services Division 
 
CC:  Marty Garrity, Director, Bureau of Legislative Research; 

 Jessica Sutton, Administrator, Administrative Rules Review Section, Legal 
Services Division 

  
DATE:   May 16, 2018 
 
SUBJECT:  Legal Authorization for Department of Human Services—Emergency Rule 

regarding ARChoices 1-18 – Resource Utilization Groups (RUGS)  
 

 
The Department of Human Services’ stated purpose for its emergency rule is to properly promulgate the 
Resource Utilization Groups (RUGs) methodology used in the ARChoices Waiver program after a state 
circuit court issued an order enjoining use of it on May 14, 2018.  The court found that the Department’s 
promulgation was based upon improper procedure and failed to properly promulgate the rule as required 
by the Administrative Procedure Act, specifically Ark. Code Ann. § 25-15-204.   
 
The Department asserts that the methodology used in the ARChoices Waiver program to determine 
attendant care hours is necessary to prevent imminent peril to the public health, safety, or welfare.  The 
Department also states that adopting this emergency rule is necessary to avoid the potential loss of 
federal funding or certification.  The Centers for Medicare and Medicaid Services previously approved 
the waiver program and program manuals.   
 
The financial statement filed with the emergency rule states that there are no additional expenditures as 
the emergency rule promulgation will maintain the current programs.   
 
The Department asserts that the state law that grants its substantive authority for this rule is Arkansas 
Code Annotated § 20-76-201.  The Department has the power to “make rules and regulations and take 
actions as are necessary or desirable to carry out the provisions of this chapter [Public Assistance] and 
that are not inconsistent therewith.”  Ark. Code Ann. § 20-76-201 (12).   


