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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 HOUSE BILL 1756

By: Representative Vess

For An Act To Be Entitled
"AN ACT TO AMEND VARI OUS SECTI ONS OF THE ARKANSAS CODE
PERTAI NI NG TO SALES TO THE PUBLI C THROUGH TELEPHONE
SOLI Cl TATI ON; AND FOR OTHER PURPOCSES. "

Subtitle
“TO AMEND VARI QUS SECTI ONS OF THE
ARKANSAS CODE PERTAI NI NG TO SALES TO THE
PUBLI C THROUGH TELEPHONE SOLI Cl TATI ON. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Arkansas Code 4-89-102(1)(A) is anended to read as foll ows:

"(1) (A Hone solicitation sale nmeans a cash sale or a consuner credit
sal e of goods, other than insurance, or services in which the seller or a
person acting for himengages in a personal solicitation of the sale at other
than appropriate trade premises in an anount nore than twenty-five dollars

($25.00). The termdoes not include a tel ephone sale in which the consuner

has the right to review and return or cancel unused and undamaged goods or

services for at |east seven (7) days after receipt of goods or services and

the right to a full refund within thirty (30) days of return or cancellation

and the tel ephone sale conplies with 16 CFR 310."

SECTION 2. Arkansas Code 4-95-107 is anmended to read as foll ows:
"4-95-107. Exenptions.
This chapter shall not apply to a consuner product transaction:
(1) That has been nmade in accordance with prior negotiations in
the course of a visit by the consumer to a merchant operating a

busi ness establishment that has a fixed permanent | ocation and where
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HB 1756
the consumer products are displayed or offered for sale, |ease, or
rent on a continuing basis;

(2) \When the business establishnment making the solicitation has
made a related prior sale to the consuner or has a clear, continuing
busi ness relationship with the consuner, provided that the
relationship resulted in the consuner's beconi ng aware of the ful
name, business address, and tel ephone nunber of the establishnment; or

(3) \When the consuner obtains a consuner product pursuant to an
exami nation of a television, radio, or print advertisement or a sanple
brochure, catalog, or other mailed material of the product pronoter
whi ch cont ai ns:

(A) The nane, address, and tel ephone nunber of the product
pr onot er;

(B) A full description of the consuner product along with a
list of the price or fee being requested, including any handling,
shi ppi ng, or delivery charge; and

(O Any limtations or restrictions that apply to the offer—;

(4) Wich concerns the sale of books, recordings, videos, nultinmedia or

simlar products when the sale is regulated by 16 CFR 425; or the sale is a

single sale of nmerchandise or a continuity plan or series arrangenent and the

consuner has given prior express request or consent to receive such itens, has

the right to review such itens for at |east seven (7) days and the right to

return or cancel unused and undanaged goods or services and to receive a ful

refund in thirty (30) days, there is no mni mum purchase requirenment, and a

t el ephone sale conplies with 16 CFR 310."

SECTI ON 3. Arkansas Code 4-99-103(8)(C) is anended to read as foll ows:
"(C) For purposes of this chapter, telephonic seller or
sell er does not include any of the follow ng:
(i) A person offering or selling a security, and who is
regi stered pursuant to & 23-42-301 et seq.
(ii) A person offering or selling insurance, and who is
licensed pursuant to 8 23-64-201 et seq.
(iii) A person primarily soliciting the sale of a newspaper of
general circul ation, a magazine, or menbership in a book or record

cl ub whose program operates in conformty with & 4-89-101 et seq. and
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6 4-95-101 et seq.

(iv) A person soliciting business from prospective purchasers
who have previously purchased fromthe business enterprise for which
the person is calling;

(v)(a) A person soliciting without the intent to conplete, and
who does not conplete, the sales presentation during the tel ephone
solicitation but conpletes the sales presentation at a later
face-to-face neeting between the solicitor and the prospective
pur chaser.

(b) However, if a seller, directly following a tel ephone
solicitation, causes an individual whose primary purpose it is to go
to the prospective purchaser to collect the paynment or deliver any
item purchased, this exenption does not apply;

(vi) Any supervised financial institution or parent,
subsidiary, or affiliate thereof. As used in this subdivision
(8)(C) (vi), supervised financial institution means any comrerci a
bank, trust conpany, savings and | oan association, credit union
i ndustrial |oan conmpany, personal property broker, consumer finance
| ender, commercial finance |ender, or insurer, provided that the
institution is subject to the supervision of an official or agency of
this state or of the United States;

(vii) Any burial association operating pursuant to the
authority of 8 23-78-101 et seq.;

(viii) A person, or an affiliate of a person, whose business is
regul ated by the Arkansas Public Service Comi ssion;

(ix) An issuer or a subsidiary of an issuer that has a class of
securities which is subject to, and which is either registered or
exenpt fromregistration to, 8 23-42-401 et seq.

(x) A person soliciting a transaction regul ated by the
Comodity Futures Trading Conmission if the person is registered or
temporarily licensed for this activity with the Conmodity Futures
Tradi ng Conmi ssi on under the Commodity Exchange Act, 7 U S.C. § 1 et
seq., and the registration or license has not expired or been
suspended or revoked; or

(xi) A person soliciting a transaction directed to a purchaser

hol ding a pernmt pursuant to the Arkansas Gross Receipts Act, &
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26-52-101 et seq., and in which the solicitation deals with goods of a
type that are subject to resale by the purchaser—;

(xii) A person who has been operating for at | east one year a retai

busi ness establi shnent under the sane nane as that used in connection wth

tel emarketing, and either products are displayed and offered for sale or

services are offered for sale and provided at the business establishnent; or

(xiii) A person soliciting the sale of food or produce if the

solicitation neither intends to result in, or actually results in, a sale

whi ch costs the purchaser in excess of five hundred dollars ($500.00)."

SECTI ON 4. Arkansas Code 4-102-104(b)(1) is anmended to read as follows:

"(b)(1) This chapter does not apply to sponsors of prize pronotions
where all prizes are awarded absolutely for free and there is no opportunity
for the paynment of money fromthe person to the sponsor or any agent of the

sponsor. This does not include the legitimte offer or sale of goods and

services when there is clear and conspi cuous di sclosure that no purchase is

required for a consumer to enter or win a prize pronotion."

SECTI ON 5. Arkansas Code 4-102-104(c) is anended to read as foll ows:
"(c) Oher Exenptions. This chapter does not apply to
solicitations or representations in connection wth:
(1) The sale or purchase of books, recordings, video cassettes,

mul ti medi a products, periodicals, and sinilar goods through

(A A nenbership group or club which is regulated by the
Federal Trade Commi ssion pursuant to 16 C.F.R Part 425.1 concerning
the use of negative option plans by sellers in conmerce; or

(B)(i) The sale or purchase of such goods through a
contractual plan or arrangement such as a continuity plan, subscription

arrangenent, or a single sale of merchandi se or purchase series arrangenent

under which the seller ships such goods to a consunmer who has consented in
advance to receive the goods and, after the receipt of the goods, is
gi ven the opportunity to exanmi ne the goods and to receive a ful
refund of charges for the goods upon return of the goods undanaged
within a reasonabl e period of tine.
(ii) Provided, that the return and refund privilege shall be

clearly and conspi cuously disclosed to the consunmer in the origina
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contact with the consuner, whether oral or witten.

(iii) If the consunmer elects to return the product for a
refund, the seller shall process the refund within thirty (30) days
after the receipt of the returned nerchandi se by the consumer.

(iv) In addition to the return and refund privilege, the
consuner may cancel the plan, arrangenent, subscription, or purchase
series at any tinme by notifying the seller. After the seller receives
the cancellation notice, any further products, not already in transit,
sent to the consunmer shall be considered a gift to the consuner which
the consunmer may keep wi thout further obligation, and for which gift
the seller shall not bill the consuner; or

(2) Sales by a Catal ogue Seller. For purposes of this section
cat al ogue seller shall nean any entity and its subsidiaries, or
person, at least fifty percent (50% of whose annual revenues are
derived fromthe sale of products sold in connection with the
distribution of catal ogues of at |east twenty-four (24) pages, which
contain witten descriptions or illustrations and sale prices for each
item of merchandi se and which are distributed in more than one (1)
state with a total annual distribution of at |east two hundred fifty

t housand (250, 000)."

SECTION 6. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 7. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 8. Al laws and parts of laws in conflict with this act are

her eby repeal ed.
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