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No. 11-2130 
 

In The 
 

UNITED STATES COURT OF APPEALS 
 

For the 
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_______________________________________ 
 

LITTLE ROCK SCHOOL DISTRICT 
      PLAINTIFF-APPELLANT,  

 
vs. 

 
STATE OF ARKANSAS, et. al., 

      DEFENDANT-APPELLEES 
 

_________________________________________ 
 

NORTH LITTLE ROCK SCHOOL DISTRICT’S RESPONSE  
IN SUPPORT OF APPELLANT’S EMERGENCY MOTION FOR 

STAY PENDING APPEAL AND EXPEDITED APPEAL AND 
TEMPORARY STAY PENDING DECISION ON THIS MOTION 

___________________________________________ 
 
 
Stephen W. Jones 
Attorney for North Little Rock 
School District 

      JACK NELSON JONES  
& BRYANT, P.A.   
2800 Cantrell Rd. Ste. 500  
Little Rock, AR 72202 
(501) 375-1122 
(501) 375-1027 (fax) 
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SUMMARY OF THE NLRSD ARGUMENT 

• The 1989 Settlement Agreement was written by the parties and not by 

the District Court. 

• After the District Court disapproved the 1989 Settlement Agreement, 

this Court approved it and ordered it be implemented as submitted by 

the parties. 

• This written Agreement has no end date, and is unique among 

desegregation cases. 

• At the time of the District Court’s Decision of May 19, 2011, 

terminating funding, no party, including the State, had filed a motion 

asking that the Agreement be modified or changed, much less 

terminated. 

• The abrupt termination of the Settlement Agreement funding will 

work a hardship upon and is unfair to the class of African American 

children for whom this case was brought. 

• The districts were denied due process. 

• The districts will likely prevail upon the merits for the reasons 

explained herein and the equities dictate that the stay request should 

be granted. 
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INTRODUCTION 
 

 The NLRSD has been a defendant in this action since its inception.  

On Tuesday, June 15, 2011, the NLRSD filed its own separate Notice of 

Appeal from all aspects of the findings of fact and conclusions of law, order 

and judgment entered on May 19, 2011, in the United States District Court 

for the Eastern District of Arkansas, the Honorable Brian S. Miller 

presiding.  This response is limited to the issues raised by the LRSD in its 

Emergency Motion for Stay dated June 10, 2011 (“Stay Motion).  

 While the NLRSD essentially agrees with most of the introduction of 

the LRSD Stay Motion, like the PCSSD, it does not agree in some respects 

with the terminology deployed by the LRSD and the standards by which the 

1989 Settlement Agreement should be evaluated.  The NLRSD does agree 

with the substance, conclusions and requests for relief set out in the LRSD 

introduction.  Like the PCSSD, in addition to those items listed by LRSD 

appearing as items numbered 1 through 9 and appearing at pp. 2-3 of its 

Motion, the NLRSD also calls this Court’s attention to certain statements 

and items set out in the transcript of the motions hearing conducted by the 

District Court on September 30, 2009, as well as additional items from the 

transcript of proceedings made during the NLRSD hearing on unitary status, 

both of which the NLRSD understands are available to this Court from the 
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District Court Clerk.  The NLRSD also attaches a Declaration of its 

Superintendent which details the number of interdistrict students it sent and 

hosted this past school year. 

STATEMENT OF FACTS 

 The NLRSD, like the PCSSD, also essentially agrees with the LRSD 

statement of facts and with the description of the history of this case as set 

out at pp. 3-8 of the LRSD motion.   

 The NLRSD likewise agrees with the LRSD’s statement of the 

standard of review as set forth at p. 8.  It also agrees with the PCSSD, 

however, that while it may be technically correct for the LRSD to refer to 

the parties’ 1989 Settlement Agreement as a consent decree, the literal fact 

is, it is a written agreement of all the parties to this case, was specifically 

addressed and examined by this Court in 1990, and was specifically 

approved by this Court to be implemented “as written by the parties”. It 

contains neither an expiration date, sunset provision or restrictions on the 

use of the funds received from the State. 

ARGUMENT 

 The NLRSD also agrees with the LRSD’s exposition of the law in this 

circuit particularly as it relates to Brady v. National Football League (LRSD 
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Motion at p. 8), Rufo v. Inmates of Suffolk County Jail, and Jenkins v. 

Missouri (LRSD Motion at p. 9.) 

THE LIKELIHOOD OF SUCCESS ON THE MERITS 

 NLRSD agrees that the District Court erred by sua sponte modifying 

the written settlement agreement of the parties without notice, without a 

hearing and without an opportunity to develop a factual record.  It is worth 

noting that the District Court has heard only the unitary petitions for NLRSD 

and Pulaski County Special School District (“PCSSD”).   

 First, the Court’s decision came as a surprise to the parties, including 

the State.  Indeed, the District Court stated in the only conference held 

before hearing the unitary petitions of NLRSD and the PCSSD that it was 

going to enforce the consent decree (the 1989 Settlement Agreement) 

strongly “because that’s the rule of this case.”  See September 30, 2010, 

hearing transcript at page 34. See also colloquy among the parties and the 

Court at PCSSD transcript pp. 2357-2359 (Settlement Agreement is just 

“background” information). 

 The 1989 Settlement Agreement did not originate as an order of the 

District Court.  In fact, it was initially rejected by the District Court.  Id.  It 

took an appeal of this decision to enable the implementation of the  1989 

Settlement Agreement.  The State did not protest that effort and, as LRSD 
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correctly observed at p. 2 of its brief, neither the State nor any party has to 

this day ever filed a motion asking that the financial obligations contained in 

the 1989 Settlement Agreement be modified much less terminated. 

While the teacher retirement and health insurance payments might 

need to be examined more fully in a subsequent appeal after this Court’s 

review of the stay request, NLRSD agrees with PCSSD that reference to the 

teacher retirement and health insurance stream of revenue is nowhere to be 

found in the 1989 Settlement Agreement.  Rather, it was the product of 

litigation by the districts against the State in the late 1990s and extending 

into the year 2000 under which the districts successfully contended that the 

State had violated the anti-retaliatory provision of the settlement agreement 

found at section L, p. 10.  The State appealed that determination.  This Court 

affirmed the District Court’s liability findings against the State and the 

matter was ultimately reduced to judgment.  

Even though that judgment found its genesis in the 1989 Settlement 

Agreement, it nevertheless remains an independent free-standing money 

judgment secured by the districts against the State. 

THE SETTLEMENT AGREEMENT IN THIS CASE IS UNIQUE 
AMONG DESEGREGATION CASES IN THE COUNTRY 

 
 The NLRSD agrees with the PCSSD’s description of the history and 

legal status of the 1989 Settlement Agreement as stated at pages 8 through 
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15 of its Response to Appellant’s Emergency Motion for Stay Pending 

Appeal and Expedited Appeal and a Temporary Stay Pending Decision on 

this Motion. 

 
REGARDLESS OF THE APPLICABLE STANDARD, IT IS CLEAR 

THE DISTRICTS WERE DENIED DUE PROCESS 
 

 As LRSD correctly observes, the hearings were limited to compliance 

issues with each district’s desegregation plan with the ultimate question 

being in which areas the districts were or were not entitled to a declaration 

of unitary status.  There was no evidence proffered, received or requested 

regarding the 1989 Settlement Agreement.  Indeed, as previously observed, 

the District Court had made it clear at the only other conference it held with 

the parties that it was not going to consider any other issues beyond the 

NLRSD and PCSSD compliance with their desegregation plans.  

Accordingly, and again regardless of the standard to be applied, there was no 

record developed or evidence received upon which the District Court could 

make the “findings” that it made.  Because the 1989 Settlement Agreement 

does not impose restrictions upon the use of the settlement proceeds, there 

was no basis for the District Court to find that receipt of these funds had 

become an “impediment” to the districts’ attainment of unitary status.  

Certainly, LRSD’s achievement of unitary status and the finding of the 
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District Court that the NLRSD was unitary in all but one area contradict that 

conclusion. Because there is no restriction on the use of the funds, there is 

logically no basis for the District Court to find then or ever that the districts 

are “wise mules” who have sat down on the job so that the money would 

continue. 

IRREPARABLE HARM 

 Lie PCSSD, the NLRSD believes that this issue is best explored in 

terms of fairness or lack thereof to the students.   

 The magnet school stipulation of the parties, which includes the State, 

guarantees that students who are recruited to the magnet schools have the 

opportunity to complete the grade level of the school they elect to attend. 

For instance, a kindergarten student who is signed up for Carver Math and 

Science School for the 2011-2012 school year is (or perhaps was) 

guaranteed, absent extraordinary circumstances, the right to attend Carver 

until completing the 5th grade. Students at Horace Mann and Parkview have 

the opportunity to attend those schools for up to three years.  

We agree with PCSSD it would be a breach of faith, if not of contract, 

to abruptly end the programs (because of the end of funding) to which those 

students, with the assent of their parents, were recruited, and for which 

matriculation was promised.  
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If those students must return in substantial numbers to their home 

districts, a reasonable period for adjustment, both as to time and funding, 

should be permitted. Under the current assumed timetable, which would 

require a return of students this August, this will result in further injury to 

districts already struggling to maintain credibility, restore parental 

confidence and involvement, impair their opportunity to fairly compete with 

private and charter schools, and frustrate an equitable transition of these 

students to programs commensurate with the magnet schools. 

IMPACT ON OTHER PARTIES 

 The impact upon the NLRSD will be negative.  Not only will the cut 

off of funds work a hardship if the NLRSD is required to continue its 

financial support of the magnet schools, but it will also be harmed if the 

magnet schools are abruptly discontinued and a large number of these 

students suddenly return to PCSSD schools at the eleventh hour.  Under state 

law, notices of non-renewal of teachers must be done by May 1 of each year 

and the staffing decisions were made under the assumption that the magnet 

and other interdistrict programs would be continued into the foreseeable 

future and at least until next year. 

 

PUBLIC INTEREST 

Appellate Case: 11-2130     Page: 9      Date Filed: 06/17/2011 Entry ID: 3799135



 

 Page 10 of 12

 This issue is closely allied with several of the others.  It serves no 

useful public interest to abruptly discontinue programs such as the magnet 

schools which have become institutionalized since their inception in the 

mid-1980s.  It also does not serve the public interest to abruptly and without 

notice carve substantial portions of revenue from the budgets of these 

districts particularly without an order addressing the expenditure side of the 

equation such as the expenses required of the NLRSD to pay for its students 

to be educated at the magnet schools and to transport them to those schools.  

If the settlement agreement is to be terminated by judicial action, however, 

NLRSD believes logic and fairness dictate a phase-out that will have the 

least educational and emotional impact on those most directly affected by it.  

Those are the students including the class members for whom this case was 

brought. 

CONCLUSION 

 For all of these reasons, the request for stay should be granted. 

Respectfully submitted, 

     Jack Nelson Jones and Bryant, P.A. 
     One Cantrell Center 
     2800 Cantrell, Suite 500 
     Little Rock, AR  72201 
     Telephone 501-375-1122 
     Fax  501-375-1027 
 
     /s/ Stephen W. Jones 
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     Stephen W. Jones, Ark. Bar No. 78083 
     sjones@jacknelsonjones.com  
     Mika Tucker, Ark Bar No. 2006055 
     mika.tucker@jacknelsonjones.com  
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CERTIFICATE OF SERVICE 
  
 I, Stephen W. Jones, attorney for North Little Rock School District, 
certify that on June 17, 2011, I electronically filed the foregoing with the 
Clerk of the court using the ECF system which sent notification of such 
filing to the parties of record.  
 

  
      /s/ Stephen W. Jones____ 
      Stephen W. Jones  
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