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C WARDEN'S OFFICE

e

—-
IGTT410 AUG 20 2013 Artachment 1L
3GS
Enst Arkansas Reglonal Unit |
INMATE NAME: Surber, Harry E. ADC #: 0897948 GRIEVANCE #: EAM13-01981

WARDEN/CENTER SUPERVISOR'S DECISION

Inmate Surber, you grieve on June 20, 2013 Sgt. Lang and Officer Granville failed to protect you by not placed
handcuff on your cellmate who assaulted you. Your complaint is notad. Documentation reveals pracedure was
not security protocol. Therefore, your complaint is with merit and corrective action will be taken.

Dusly i/ 19 Wi

Stgnature of Warden/=upervisor of Designee

L

Date

gbundort  glibf3

INMATE'S APPEAL

If you are not satisfied with this response, you may appeal this decision within five working days by filling in the
information requested below and mailing it to the appropriate Chief Deputy/Deputy/Assistant Director along with
the Unit Level Grievance Form. Keep in mind that you dre appealing the decision to the original grievance. Do not

list additional issues, which are not part of your originalr. grievance as they will not be addressed. Your appeal
statement is limited to what you w 1 the space provided below.

WHY DO YOU DE eIV E RESPONSE?

Inmate Signature ADC# Date

IGTT410 [} RPN R



o Exhibit

3GD Attachment VI

INMATE NAME: Surber, Harry E. ADC #: 089794 GRIEVANCE#:EAM13-01981

CHIEF DEPUTY/DEPUTY /ASSISTANT DIRECTOR'S DECISION

Your complaint is on &/ 20/ 2013, while being removed your cell you were placed in handcuffs by Sgt. |
Lane which allowed your cellmate D. Hulburt #658898 who was not in handcuffs and appeared to be
asleep assault you by hitting you with a closed fist and kicking you. You claim Sgt. Lang and Officer
Granville failed to protect you by not placing handcuffs on your ceilmate.

After reviewing your appeal and ail supporting documentation, I concur with the Warden's response in
which he states in part," Documentation reveals procedure was not security protocol. Therefore, your
complaint is with merit and corrective action will be taken."

| Appeal denied

By way of this respense, I will instruct the unit Warden to forward a copy of correctlve actions taken to |
my office.

/1D 97>

Director bate

https://eomiscluster.state.ar.us:7002/eomis/interface 2 0 clearPage. jsp?skipBodyClass=Y  12/9/2013
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Section Number: Page Number:
DOC 404
ADMINISTRATIVE REGULATIONS DCP 4.5 10f3
Board Approval Date:
STATE OF ARKANSAS 2/17/94
Supersedes: Dated:
DOC 404 2127192
BOARD OF CORRECTIONS DCP 4.5 Em
Reference: Effective Date:
3/10/94
SUBJECT: Transporting/Escorting Offenders

IL

AUTHORITY:

The authority of the Board of Correction and Community Punishment to promulgate this Administrative
Regulation is confirmed in Act 50 of 1968, First Extraordinary Session, as amended; Act 548 and 549 of
1993 (Ark. Code Ann. ss 16-93-1203 and 12-27-105 of 1993),

PURPOSE:

To describe policies and procedures used by the Department of Correction/Community Punishment
when supervising offenders who require escorted transportation outside the units/centers.

APPLICABILITY:

Wardens/center supervisors; security personnel; any employees required to restrain, escort, and/or
transport offenders in the performance of their duties; and offenders.

DEFINITIONS:

A. Employees:  Persons hired by the Department of Correction/Community
Punishment or contracted for services.

B. Offenders:  Persons sentenced to the Department of Correction or persons sentenced to the
Department of Correction for judicial transfer to the Department of Community Punishment and
persons confined within a community punishment center as a condition of probation, suspended
imposition of sentence or post prison transfer, or, if appropriate, ynder the supervision of the
Department of Community Punishment.

C. Restraints:  Security equipment used to prevent escape, assault, or the commission of some
other offense by violent or disruptive offender(s); and to protect employees, offenders, and other
individuals.

POLICY:

15
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It shall be the policy of the Department of Correction/Community Punishment to ensure secure
procedures and safety precautions while escorting and/or transporting offenders at ajl times.

“™VL PROCEDURES:

A. Situations

Department employees will use proper security procedures and safety precautions when
escorting and/or transporting offenders at all times including but not limited to the following:

%1.

2.

while being escorted and/or transported on the unit/center;
transfer from one unit/center to another,

while being accompanied on out to court status;

while on off-the-unit/center activities;

for offenders being returned to a unit/center following escape,
parole violations, or other apprehension return situations; and/or

for any reason offenders must be escorted, transported, or held for the good order and
safety of the Department of Correction/Community Punishment.

B. Use of Restraints

. %1.

All offenders being transported from one unit/center to another or being taken from and
returned to a unit/center must be handcuffed. A security belt and/or leg irons may also be
used to provide additional security. They may also be used while escorting offenders if
used for the good order and security of the department. Exceptions to this policy may
include:

a. Offenders in the least restrictive class to include I-A and I-B;
b. inmates being transported to a work release unit/center;
C. inmates being transported fo and from an industry or

construction job assignment;

d. inmates participating in the Regional Maintenance Program
or community work program;

€. inmates participating in the Plasma Program;

f. inmates being transported to and from band or choir
engagements; and,

g. inmates being transported to and from offender panel
engagements.
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Handcuffs and/or other security restraint devices employed are not to be removed until
the offender is delivered to the receiving authority as specified by the unit warden/center
supervisor,

C. Number of Escorts and Weapons while Transporting Offenders

1.

2.

Normally, two employees shall be assigned to escort offenders in transfer, with at least
one employee being armed. Exceptions may be made by the unit warden/center
supervisor to increase this security escort policy. Employees accompanying offenders
must be extremely alert, especially in crowds, to guard against escape and/or the
acquisition or use of any type weapon by the offender. :

At least one escorting employee must be female when transporting a female offender.

D. Escort Instructions

1.

Escorting employees shall be provided with a copy of the first page of the admission
summary and a gate pass or transfer. Exceptions: Emergency medical transfers will be
handled with gate passes only.

When accompanying offenders to court, employees are to contact the sheriff or bailiff,
chief of police, or U.S, Marshal as soon as they arrive and receive orders for subsequent
proceedings.

Should the judge order the offender remanded to a jail to await further action, escorting
employees are to obtain a copy of the Court Order, if possible. Before turning an _
offender over to officials, one of the escorting employees will make either telephone or
radio contact with the unit warden/center supetrvisor for instructions. Employees will
secure a receipt from the sheriff, chief of police or U.S. Marshal when the offender is
turned over to them.

If overnight travel is necessary, it is permissible for the escorting employees to spend the
night in a city or town where the offender may be confined to a secure jail. Upon release
from such temporary confinement, the offender shall be thoroughly searched for
coniraband by Department employees.

Offenders being accompanied on off the unit/center trips are not permitted visits, except
for attorney/client consultations on order of the court or as approved by the warden/center
supervisor.

REFERENCES:

ACA Standards 3-4182; 3-4183
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Section Number: | Page Number:

ADMINISTRATIVE REGULATIONS 410 Lof 2

Board Approval Date:
STATE OF ARKANSAS 8/23/89
Supersedes: Dated:
AR 410 11/36/79
BOARD OF CORRECTIONS

Reference: Effective Date:

3/25/89

|_ SUBJECT: Use of Chemical Agents and Other Non-Lethal Weapons

L POLICY:

, It shall be the policy of the Department of Correction to ensure that the use of chemical agents and other
% non-lethal weapons against an inmate be undertaken with a minimum amount of force. Only when the
Y, inmate threatens bodily harm to himself/herself, other inmates, or individuals, will not produce an
item(s), or will not relocate, may chemical agents or other non-lethal weapons issued by the Department
be employed.

IL EXPLANATION:

A,

Definitions

1. Chemical agents will include different types of tear gas, pepper fogger, smoke screen
mace, and other chemicals approved for use by the Director.

2, Other non-lethal weapons will include batons, stun type devices and other non-lethal
weapons approved for use by the Director.

Prior to the use of any chemical agent/other non-lethal weapon (stun type devices), the inmate
shail be informed that such will be used unless he/she complies with an order(s).

The use of any chemical agent(s) /other non-lethal weapons may be authorized only by a unit
Warden/Center Supervisor or his/her designee,

Precautionary measures shall be taken to limit side effects or physical damage due to the use of
chemical agents or other non-lethal weapons consistent with the guidelines of AR 409. In
addition, the following procedures shall be followed whenever any chemical ageni(s)/other non-
lethal weapon is used.

I. Chemical Agents

1
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a. If circumstances allow, ventilation devices, such as windows and fans, shall be
readied prior to the use of any chemical agent(s). In any event, these devices shall
be employed immediately after any chemical agent(s) is used. The purpose of this

procedure is to minimize the effect of any chemical agent(s) upon other inmates
and employees located in the immediate vicinity.

b. Gas masks shall be available for use by staff personnel at the time the chemical
agent is used.

C. Correctional officers shall enter the area as soon as practical to remove an inmate
when a chemical agent(s) has been used.

d. The inmate shall be instructed by staff personnel to flush his/her eyes and any
skin exposed to the chemical agent with water. If the inmate appears incapable of
doing so, a member of the medical staff may be called upon to perform this task.
If no member of the medical staff is available, a staff personnel may undertake

this procedure.
2. Other Non-Lethal Weapons
% a. If circumstances allow, personnel using other non-lethal weapons will try to
' ensure that an inmate will not be injured.

b. Correctional officers shall enter the area immediately after the inmate has been
immobilized. At that time the inmate is to be handcuffed and is to be seen by
medical staff. If no member of the medical staff is immediately available, other
trained staff will ensure that the inmate has no medical emergency.

‘7%' c. A departmental SOP will be developed for non-lethal weapon(s) to be used and
N necessary training will be concluded before any type of non-lethal weapon is
issued for use,

An incident report shall be prepared by all staff personnel involved immediately after the use of a
chemical agent or other non-lethal weapons. The report(s) should be detailed, noting the amount
of chemical agent utilized or type and charge of stun device.

The Unit Warden/Center Supervisor shall examine these incident reports to ensure that proper
procedures were employed and that no discrepancy exists regarding the handling of the situation
depicted. Failure to follow proper procedures may result in disciplinary action. Refer to
Administrative Regulation 005.

Only chemical agents or non-lethal weapons authorized and issued by the Arkansas Department
of Correction will be used by any employee against an inmate during a confrontation described
by this Administrative Regulation.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION % /6,“'0@. /
HARRY SURBUR (ADC #089794) CLAIM ', i
v, NO. 14-0877-CC Re
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

RESPONSE TO MOTION FOR SUMMARY JUDGMEN'T
COMES NOW the Respondent, Arkansas Department of Correction, and for. its Response to the
Motion for Summary Judgment states as follows:

Under Arkansas Rules of Civil Procedure Rule 56, summary judgment is appropriate where there are
no genuine issues of material fact and the moving party is entitled to judgment as a matter of law. See
Williams v. Ark. Dep't of Corr., 362 Ark. 134, 207 S.W.3d 519 {2005) (abrogated on other grounds by
Grayson v. Ross, 369 Ark. 241, 253 S.W.3d 428 (2007)); Anglén v. Jobnson Rep'l Med. Crr, 375 Ark. 10, 289
S.W.3d 28 (2008).

Respondent states that there is a genuine issue of material fact.

For these reasons, the Respondent prays that the Motion for Summary Judgment be denied and for
all other just and proper relief.

Respectfully submitted,
Department of Correction
Office of Counsel

LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor

Post Office Box 8707

Pine Bluff, AR 71611

(870)267-6844 Office

(870)267-6373 Facsimile

CERTIFICATE OF SERVIC
I certify that a copy of the RESPONSE has been served this {“day of, 14, on the Claimant by
placing a copy of the same in the U. S. Mail, regular postage to:
JEREMY KENNEDY (ADC #093061)

Varner Uit
P. O. Box 600

Varner, AR 71644-0600 AL _ P i
{ "M ! : A Faiy

L15A MILLS WILKINS Ark. Bar #87190
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION Se /Q"% C”é‘%
~ -
™,
HARRY SURBUR (ADC #089794) cLAVANT ¢ 62, 2 7
v
V. NO. 14-0877-CC @O&D
0
RESPONDENT

ARKANSAS DEPARTMENT OF CORRECTION
RESPONDENT’S MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Department of Correction, and for its MOTION TO
DISMISS, states and responds as follows:

1. Claimant alleges that on June 20, 2013, officers failed to follow policy, acted negligently and he suffered a
personal injury when his cellmate Inmate Hutlbut was not cuffed stmultaneously and attempted to assault
him before Claimant was removed from the cell by the officers. His seeks $12,499.00 in damages.

2. Claimant was being handcuffed at the cell door and Inmate Hurlbut was pretending to be asleep on his
rack and refusing the officers direct orders to come to the cell doors to be cuffed so they could be escorted
together. Officer Granville was next to Claimant and had cuffed him when Inmate Hurlbut jumped from hi
rack and ran toward Claimant flailing his arms. Claimant was not knocked to the ground. One officer states
that Claimant was struck one or two times before Inmate Hurlbut was sprayed with OC spray and ran to be
back of the cell. Claimant was removed from the cell and placed on the floor in the hall. He was seen by
medical where no bleeding was observed, but he had a nickel sized bump on the back of his head which was

treated with an ice pack.

3. During the investigation into the incident, Internal Affairs believe that the incident was staged due to
finding a letter written by Claimant to Inmate Hurlbut’s mother three (3) days later wherein Claimant is very
complimentary of Inmate Hurlbut and tells his mother that Claimant only wants to help him and that he
should not talk to the officers or anyone RIGHT NOW! See Exhibit “A”

4. Claimant was not seen by medical for any other treatment.

5. Claimant states that he was handcuffed and not allowed to defend himself from Inmate Hurlbut, If
Claimant had defended himself, then he would have been written 2 disciplinary.

6. Claimant states that the officers did not protect him. Such is not the case, they immediately ordered
Inmate Hurlbut to stop, sprayed him with OC spray and removed Claimant from the cell simultaneously.

Officers acted quickly and appropriately.

7. Claimant has failed to state a cause of action for this claim under ARCP Rule 12(b)(6). Respondent prays
that the claim be dismissed.

WHEREFORE, for the reasons stated above and the evidence submitted, the Claims filed must be
dismissed.
Respectfully submitted,

Department of Correction
Office of Counsel

S Nl Ut o

LISA MILLS WILKINS Ark. Bar #87190 3 D




Attorney Supervisor
Post Office Box 8707
Pine Bluff, AR 71611
(870)267-6844 Office
(870)267-6373 Facsimile

CERTIFICATE OF SERVICE

I certify that a copy of the above MOTION TQO DISMISS has been served this 1{2 day of

%‘@nﬁ/_ﬁ), 2014, on the below Claimant by placing a copy of the same in the U. S. Mail, regular
podtage to:

HARRY SURBUR (ADC #089794)
EAMU
P. O. Box 180

BRICKEYS, AR 72320-0180 § 2 . m W:{éy\;&)

LISA MILLS WILKINS Ark. Bar #87190
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STATE CLAIMS COMMISSION DOCKET

OPINION
12,499.00 14-0877-C&"
Amount of Claim$ e ClaimNo. ___ =
Attorneys
- M@“ﬁ_ Claimant Prose _—— Claimant
vs.
Department of Correction Lisa Wilkins, Aftorney

- — Respondent e — Respondent
State of Arkansas

Date Filed _-W’ 2014 s Type of Claim Pezsonal Tojury, ‘Faﬂure o FeHe

FINDING OF FACTS

The Claims Commission hereby unanimously grants the Respondent’s “Motion to
Dismiss,” for reasons 1-6 set forth in the motion, Therefore, this claim s hereby

unanimously denied and dismissed.

IT IS SO ORDERED.

{See Back of Jpindon Form)

CONCLUSION

The Claims Commission hereby unanimously grants the Respondent’s “Motion to

Dismiss,” for reasons 1-6 set forth in the motion. Therefore, this claim is hereby

unanimously denied and dismissed.

October 15, 2014

Date of Hearing _

October 15, 2014
Date of Disposition _ —

—

7, A7 -
B /f//; % .,

3 Commissioner

Commissioner

**Appeal of any final Claimg Commission decision is only te the Arkansss General Assembly as provided by Act #33
of 1997 and as found in Arkansas Code Annotated $19-10-211,

AN L B
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION ““;“‘;«-;—:A::.”

HARRY SURBUR (ADC #089794) CLAIMANT
V. NO. 14-0877-CC
RESPONDENT

ARKANSAS DEPARTMENT OF CORRECTION
RESPONDENT’S MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Depattment of Correction, and for its MOTION TO
DISMISS, states and responds as follows:

1. Claimant alleges that on June 20, 2013, officers failed to follow policy, acted negligently and he suffered a

personal injury when his cellmate Inmate Hurlbut was not cuffed simultaneously and attempted to assault
him before Claimant was removed from the cell by the officers. His secks $12,499.00 damages.

2. Claimant was being handeuffed at the cell door and Inmate Hurlbut was pretending to be asleep on his
tack and refusing ﬁ()gf'ﬁcets direct orders to come to the cell doors to be cuffed so they could be escorted
together. Officer Granville was next to Claimant and had cuffed him when Inmate Hutlbut jumped from hi
rack and ran toward Claimant flailing his arms. Claimant vmcked to the ground. One officer states
that Claimant was struck one or two times before Inmate Hurlbut was sprayed with OC spray and ran to be
back of the cell. Claimant was removed from the cell and placed on the floor in the hall. He was seen by

s observed, but he had a nickel sized bﬁp on the back of his head which was

medical where no bleeding wa.
treated with an 1ce pack. -
ST

3. During the investigation into the incident, Internal Affaits believe that the incident was staged due to

finding a letter written by Claimant to Inmate Hurlbut’s mother three (3) days later wherein Claimant is very
— complimentary of Inmate Hurlbut and fells his mother that Claimant only wants to help him and that he
should not talk to the officers or anyone RIGHT NOW! See Exhibit “A”

—_—— - e
;h( 4. Claimant was not seen by medical for any other treatment.

—_—

% 5. Claimant states that he was handcuffed and not allowed to defend himself from Inmate Hurlbut, If
Claimant had defended himself, then he would have been written a disciplinary.

6. Clatmant states that the officers did not protect him. Such is not the case, they immediately ordered

% Inmate Hutlbut to stop, sprayed him with OC spray and removed Claimant from the cell simultaneouslg.

Officers acted quickly and appropiiately. -

Teea————
7. Chimant has failed to state a cause of action for this claim under ARCP Rule 12(b)(6). Respondent prays

that the claim be dismissed., =

WHEREFORE, for the reasons stated above and the evidence submitted, the Claims filed must be

dismissed. Tee—————y
- Respectfully submitted,
Department of Correction
Office of Counsel

LISA MILLS WILKINS Ark. Bar #87190




Attorney Supetvisor
Post Office Box 8707
Pine Bluff, AR 71611
{(870)267-6844 Office
(870)267-6373 Facsimile

CERTIFICATE OF SERVICE
I certify thata -copy of the above MOTION TQ DISMISS has been setved this 12/ day of
%@ﬂua 2014, on1 the below Claimant by placing a copy of the same in the U. S. Mail, regular
podtage to:

HARRY SURBUR (ADC #089794)
EAMU
P. O. Box 180

BRICKEYS, AR 72320-0180 . . - Ty
r.’.jﬂt& MWWC//Z/»MJ

LISA MILLS WILKINS Ark. Bar #87190
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