EXHIBITE

DEPARTMENT OF HUMAN SERVICES, DIVISION OF MEDICAL SERVICES

SUBJECT: Update to Third Party Liability Attestation in Arkansas Medicaid State Plan
& REPEALS: DYS and DCFS Targeted Case Management Manual;
Episodes of Care Manual

DESCRIPTION: The Department of Human Services amends the Medicaid state plan
to comply with federal law. The Centers for Medicare and Medicaid Services (CMS) has
requested that all states update their state plans to comply with regulations contained in
the Bipartisan Budget Act of 2018 and Medicaid Services Investment and Accountability
Act of 2019. States must address the following three (3) items: apply cost avoidance
procedures to claims for prenatal services, including labor, delivery, and postpartum care
services; make payments without regard to potential third-party liability (TPL) for
pediatric preventive services, unless the state has made a determination related to cost-
effectiveness and access to care that warrants cost avoidance for up to ninety (90) days;
and state flexibility to make payments without regard to potential TPL for claims related
to child support enforcement beneficiaries.

Pursuant to the Governor’s Executive Order 23-02, DHS repeals the following two rules
as part of this promulgation:
(1) Episodes of Care Provider Manual, and
(2) Division of Youth Services (DYS) and Division of Children and Family Services
(DCFS) Targeted Case Management Manual

PUBLIC COMMENT: A public hearing was held on this rule on August 23, 2023. The
public comment period expired on September 11, 2023. The agency indicated that it
received no public comments.

The proposed effective date is pending legislative review and approval.

FINANCIAL IMPACT: The agency indicated that this rule has no financial impact.

LEGAL AUTHORIZATION: The Department of Human Services has the
responsibility to administer assigned forms of public assistance and is specifically
authorized to maintain an indigent medical care program (Arkansas Medicaid). See Ark.
Code Ann. §§ 20-76-201(1), 20-77-107(a)(1). The Department has the authority to make
rules that are necessary or desirable to carry out its public assistance duties. Ark. Code
Ann. § 20-76-201(12). The Department and its divisions also have the authority to
promulgate rules as necessary to conform their programs to federal law and receive
federal funding. Ark. Code Ann. § 25-10-129(b).
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FROM: Daniel Tsai, Deputy Administrator and Director
Center for Medicaid and CHIP Services (CMCS)

SUBJECT:  Third Party Liability in Medicaid: State Compliance with Changes Required
in Bipartisan Budget Act of 2018 and Medicaid Services Investment and
Accountability Act of 2019

The intent of this Center for Medicaid and CHIP Services (CMCS) Informational Bulletin is to
advise states of the need to ensure that their Medicaid state plans comply with third party liability
(TPL) requirements reflected in current law. The Centers for Medicare & Medicaid Services
(CMS) recently completed a review of Medicaid state plans for all fifty states, the District of
Columbia, and U.S. territories to ensure compliance with recent changes in statute. CMS found
that most states have not yet amended their plans to comply with the TPL requirements
authorized under both the Bipartisan Budget Act (BBA) of 2018 (Pub. L. 115- 123) and the
Medicaid Services Investment and Accountability Act (MSIAA) of 2019 (Pub. L. 116-16),
affecting the BBA of 2013.

The BBA of 2018 includes provisions that modify TPL rules related to special treatment of
certain types of care and payment. In addition, the changes made by the MSIAA of 2019 to the
BBA of 2013 allow for payment up to 100 days instead of 90 days for claims related to medical
support enforcement.! CMS issued guidance to states in June of 2018, and again in November of
2019, on these changes in the TPL law (see hyperlinks on the following page). CMS is available
to provide technical assistance to states that need to submit Medicaid state plan amendments to
comply with the current TPL laws and implement the corresponding operational changes.

Background:

Medicaid is generally the “payer of last resort,” meaning that Medicaid only pays for covered
care and services if there are no other sources of payment available. Section 1902(a)(25) of the
Social Security Act (the Act) requires that states take "all reasonable measures to ascertain the
legal liability of third parties." The Act further defines third party payers to include, among
others, health insurers, managed care organizations (MCO), group health plans, as well as any
other parties that are legally responsible by statute, contract, or agreement to pay for care and
services. The regulations mirror this definition of third parties at 42 CFR § 433.136.

Effective February 9, 2018, the BBA of 2018 amended section 1902(a)(25)(E) of the Act to
require a state to use standard coordination of benefits cost avoidance instead of “pay and chase”
when processing claims for prenatal services, including labor and delivery and postpartum care

! Medicaid Services Investment and Accountability Act of 2019 (Pub. L. 116-16), Section 7
(effective April 18, 2019)



claims. Therefore, if the State Medicaid Agency (SMA) has determined that a third party is
likely liable for a prenatal claim, it must reject, but not deny, the claim and return it back to the
provider noting the third party that Medicaid believes to be legally responsible for payment. If,
after the provider bills the liable third party and a balance remains or the claim is denied payment
for a substantive reason, the provider can submit a claim to the SMA for payment of the balance,
up to the maximum Medicaid payment amount established for the service in the state plan.

Additionally, effective October 1, 2019, the BBA of 2018 amended section 1902(a)(25)(E) of the
Act, to require a state to make payments without regard to third party liability for pediatric
preventive services unless the state has made a determination related to cost-effectiveness and
access to care that warrants cost avoidance for 90 days. In June 2018, CMS released an
Informational Bulletin to provide technical assistance on the key TPL provisions related to the
BBA of 2018 that impact Medicaid and CHIP. For reference, the hyperlink is provided here:
https://www.medicaid.gov/federal-policy-guidance/downloads/cib060118.pdf.

In November 2019, CMS released an additional Information Bulletin to further clarify its
guidance and to address changes made by the MSIAA of 2019 to the BBA of 2013, which allow
for payment up to 100 days instead of 90 days after a claim is submitted for claims related to
medical support enforcement. For reference, the hyperlink to the November 2019 Information
Bulletin is provided here: https://www.medicaid.gov/federal-policy-
guidance/downloads/cib111419.pdf.

State Compliance with Statutory Third Party Liability Changes:

States should update their Medicaid TPL state plan pages and submit amendments to CMS to
reflect the following:

1. The requirement for states to apply cost avoidance procedures to claims for prenatal
services, including labor, delivery, and postpartum care services;

2. The requirement for states to make payments without regard to potential TPL for
pediatric preventive services, unless the state has made a determination related to cost-
effectiveness and access to care that warrants cost avoidance for 90 days; and

3. State flexibility to make payments without regard to potential TPL for up to 100 days for
claims related to child support enforcement beneficiaries.

States should review and make the required updates to their current state plan pages identified in
Section 4.22 of the state plan (including any other applicable pages), bringing their plan into
compliance with current law and regulations. CMS expects states to bring state plans into
compliance by December 31, 2021.

If you have further questions regarding state compliance with these identified changes or are in
need of technical assistance, please contact Cathy Sturgill, Technical Director for the
Coordination of Benefits/Third Party Liability (COB/TPL) team for the Division of Health
Homes, PACE and COB/TPL within the Disabled Elderly Health Programs Group at
Cathy.Sturgill@cms.hhs.gov.
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NOTICE OF RULE MAKING

The Department of Human Services (DHS) announces for a public comment period of thirty (30) calendar
days a notice of rulemaking for the following proposed rule under one or more of the following chapters,
subchapters, or sections of the Arkansas Code: §§20-76-201, 20-77-107, and 25-10-129. The proposed
effective date is November 1, 2023.

The Director of the Division of Medical Services amends the Arkansas Medicaid State Plan. The Centers
for Medicare and Medicaid Services (CMS) has requested that all states update their state plans to comply
with regulations contained in the Bipartisan Budget Act of 2018 and Medicaid Services Investment and
Accountability Act of 2019. States must address the following three (3) items: apply cost avoidance
procedures to claims for prenatal services, including labor, delivery, and postpartum care services; make
payments without regard to potential third-party liability (TPL) for pediatric preventive services, unless
the state has made a determination related to cost-effectiveness and access to care that warrants cost
avoidance for up to ninety (90) days; and state flexibility to make payments without regard to potential
TPL for claims related to child support enforcement beneficiaries. The proposed amendment has no
estimated financial impact.

Pursuant to the Governor’s Executive Order 23-02, DHS repeals the following two rules as part of this
promulgation: (1) Episodes of Care Provider Manual, and (2) Division of Youth Services (DYS) and
Division of Children and Family Services (DCFS) Targeted Case Management Manual.

The proposed rule is available for review at the Department of Human Services (DHS) Office of Rules
Promulgation, 2nd floor Donaghey Plaza South Building, 7th and Main Streets, P. O. Box 1437, Slot
S295, Little Rock, Arkansas 72203-1437. You may also access and download the proposed rule at
ar.gov/dhs-proposed-rules.

Public comments must be submitted in writing at the above address or at the following email address:
ORP(@dhs.arkansas.gov. All public comments must be received by DHS no later than September 11,
2023. Please note that public comments submitted in response to this notice are considered public
documents. A public comment, including the commenter’s name and any personal information contained
within the public comment, will be made publicly available and may be seen by various people.

A public hearing by remote access only through a Zoom webinar will be held on August 23, 2023, at
10:30 a.m. and public comments may be submitted at the hearing. Individuals can access this public
hearing at https://us02web.zoom.us/{/83463197099. The webinar ID is 834 6319 7099. If you would
like the electronic link, “one-tap” mobile information, listening only dial-in phone numbers, or
international phone numbers, please contact ORP at ORP(@dhs.arkansas.gov.

If you need this material in a different format, such as large print, contact the Office of Rules
Promulgation at (501) 320-6428.

The Arkansas Department of Human Services is in compliance with Titles VI and VII of the Civil Rights
Act and is operated, managed and delivers services without regard to religion, disability, political
affiliation, veteran status, age, race, color or national origin. 4502100209
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Elizabeth Pitman, Director
Division of Medical Services
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Citation

Section 1902(a)(25)(E)

State/Territory:

69 -1

ARKANSAS

Prenatal, Pediatric Preventive, and Child Support Enforcement

(1)

The State will make payment for pediatric preventive

42 CFR 433.139(b)(3)(1) services, including early and periodic screening,

Section 1902(a)(25)(F)
42 CFR 433.139(b)(3)(i1)

(2)

diagnosis, and treatment services, without regard to
third—party liability, and seek reimbursement from any
liable third party to the extent of such legal liability.

For services, covered under the plan, that are provided to

Section 1902(a)(25)(E) (3)

an individual on whose behalf child support enforcement
is being carried out by the State Title IV-D agency, the
State will make payment for such services without
regard to third—party liability that is derived (through
insurance or otherwise) from the parent whose
obligation to pay support is being enforced by the State
Title IV-D agency, and seek reimbursement from such
liable third party to the extent of legal liability-

The State shall make payment without regard to third-

42 CFR 433.139(b)(3)(1)

party liability for pediatric preventive services, unless a

Section 1902(a)(25)(E)

4)

dBetermination related to cost-effectiveness and access
to care that warrants cost avoidance for ninety (90) days
has been made.

The State will use standard coordination of benefits cost

avoidance when processing claims for prenatal services,

labor and delivery, and postpartum care claims.

42 CFR 433.139(b)(3)(1)

(®))]

The State will make payment for pediatric preventive

42CFR 433.139(b)(3)(ii)(A) services, including early and periodic screening,

diagnosis, and treatment services, without regard to
third—party liability, and seek reimbursement from any
liable third party to the extendextent of such legal

liability.

Providers are required to bill liable third parties when
services covered under the plan are furnished to an
individual on whose behalf child support enforcement is
being carried out by the State IV-D agency.




RULES SUBMITTED FOR REPEAL

Rule #1: Division of Youth Services (DYS) and
Division of Children and Family Services (DCFS)
Targeted Case Management Manual

Rule #2: Episodes of Care Manual
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https://humanservices.arkansas.gov/wp-content/uploads/SampleCMS-1500.pdf
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