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DEPARTMENT OF HUMAN SERVICES, DIVISION OF MEDICAL SERVICES 

SUBJECT:  Outpatient Behavioral Health Services (OBHS) and School-Based Mental 

Health Services (SBMHS) Manuals 

DESCRIPTION: 

Statement of Necessity 

The 93rd General Assembly enacted Act 886.  Arkansas Medicaid shall not require a 

beneficiary to first obtain a referral from a primary care provider (PCP) before receiving 

the first ten (10) visits for mental health counseling.  The Division of Medical Services 

(DMS) is revising Section 217.100 (Primary Care Physician (PCP) Referral) of the 

Outpatient Behavioral Health Services (OBHS) Provider Manual and Section 211.300 

(Primary Care Physician (PCP) Referral) of the School-Based Mental Health Services 

(SBMHS) Manual to reflect changes enacted in Act 886. 

Rule Summary 

Outpatient Behavioral Health Services Manual, Section 217.100 

- Replaced “three (3)” with “ten (10)” 

- Added “…referral” 

School-Based Mental Health Services Manual, Section 211.300 

- Replaced “three (3)” with “ten (10)” 

PUBLIC COMMENT: A public hearing was held on this rule on March 17, 2022.  The 

public comment period expired on April 9, 2022.  The agency provided the following 

public comment summary: 

Commenter’s Name: Joel P. Landreneau, Esq., on behalf of Arkansas Behavioral Health 

Council 

COMMENT: We note that the proposed rule changes restate the provisions in Act 886. 

We also note that Act 886 became effective on or about July 28, 2021, and that the 

proposed rule changes do not address whether or not the claims for services that should 

have been payable under the act that were denied payment prior to February 19, 2022 are 

going to be payable. 

Please find attached to this email a survey of Council members which indicates that there 

are at least $100,000 in denied claims by only 11 Council members that should have been 

paid had Act 886 been given the force and effect of law. 

Please indicate which provision of Arkansas law allows the Department to disregard the 

effectiveness of enacted legislation for over seven months. In the absence of said citation, 

please indicate how those providers who provided services to Medicaid beneficiaries in 
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good faith reliance on the passage of Act 886 can receive payment for the services they 

have rendered. 

 

RESPONSE: Thank you for your comment. The Department of Human Services will 

retroactively implement this rule to July 28, 2021. Details and timeline for 

implementation will be provided via standard notification methods when available. 

 

The proposed effective date is June 1, 2022.  

 

FINANCIAL IMPACT:  The agency indicated that this rule has a financial impact. 

 

Per the agency, the total cost to implement this rule is $286,512 for the current fiscal year 

($81,312 in general revenue and $205,200 in federal funds) and $3,438,149 for the next 

fiscal year ($975,747 in general revenue and $2,462,403 in federal funds).  The total 

estimated cost by fiscal year to state, county, and municipal government to implement 

this rule is $81,312 for the current fiscal year and $975,747 for the next fiscal year.  

 

The agency indicated that there is a new or increased cost or obligation of at least 

$100,000 per year to a private individual, private entity, private business, state 

government, county government, municipal government, or to two or more of those 

entities combined.  Accordingly, the agency provided the following written findings:  

 

(1) a statement of the rule’s basis and purpose; 

 

To extend the number of mental health counseling visits a client may have prior to 

obtaining a PCP referral 

 

(2) the problem the agency seeks to address with the proposed rule, including a statement 

of whether a rule is required by statute; 

 

To ensure the availability and quantity of mental health counseling sessions for Medicaid 

clients.  This rule is required by Act 886 of 2021. 

 

(3) a description of the factual evidence that: 

(a) justifies the agency’s need for the proposed rule; and  

(b) describes how the benefits of the rule meet the relevant statutory objectives and justify 

the rule’s costs; 

 

To ensure the availability and quantity of mental health counseling sessions for Medicaid 

clients.  This rule is required by Act 886 of 2021.  The cost is justified by allowing more 

outpatient mental health visits which reduces the need for inpatient stay. 

 

(4) a list of less costly alternatives to the proposed rule and the reasons why the 

alternatives do not adequately address the problem to be solved by the proposed rule; 

 

None. 
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(5) a list of alternatives to the proposed rule that were suggested as a result of public 

comment and the reasons why the alternatives do not adequately address the problem to 

be solved by the proposed rule; 

 

None at this time. 

 

(6) a statement of whether existing rules have created or contributed to the problem the 

agency seeks to address with the proposed rule and, if existing rules have created or 

contributed to the problem, an explanation of why amendment or repeal of the rule 

creating or contributing to the problem is not a sufficient response; and 

 

N/A 

 

(7) an agency plan for review of the rule no less than every ten (10) years to determine 

whether, based upon the evidence, there remains a need for the rule including, without 

limitation, whether:  

(a) the rule is achieving the statutory objectives; 

(b) the benefits of the rule continue to justify its costs; and 

(c) the rule can be amended or repealed to reduce costs while continuing to achieve the 

statutory objectives. 

 

The agency monitors state and federal rules and policies for opportunities to reduce and 

control costs. 

 

LEGAL AUTHORIZATION:  The Department of Human Services has the 

responsibility to administer assigned forms of public assistance and is specifically 

authorized to maintain an indigent medical care program (Arkansas Medicaid).  See Ark. 

Code Ann. §§ 20-76-201(1), 20-77-107(a)(1).  The Department has the authority to make 

rules that are necessary or desirable to carry out its public assistance duties.  Ark. Code 

Ann. § 20-76-201(12).  The Department and its divisions also have the authority to 

promulgate rules as necessary to conform their programs to federal law and receive 

federal funding.  Ark. Code Ann. § 25-10-129(b).  

 

This rule implements Act 886 of 2021.  The Act, sponsored by Representative Lee 

Johnson, prohibited requiring certain referrals from a primary care provider in order for a 

beneficiary in the Arkansas Medicaid Program to receive mental health counseling. 
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