EXHIBIT J

DEPARTMENT OF HUMAN SERVICES, MEDICAL SERVICES

SUBJECT: ARChoices 2-18 and Homecare Home and Community-Based Services
Waiver; Independent Choices 1-18; Personal Care 1-18; Living Choices Assisted Living 1-
18 and Living Choices Assisted Living Home and Community-Based Services Waiver,
Program for All-Inclusive Care for the Elderly (PACE) 1-18 and State Plan Amendment
#2018-014

DESCRIPTION: Pursuant to Ark. Code Ann. §§ 20-10-1704, 20-77-107, 20-77-128, 20-77-
1304, 25-10-101 et seq., 25-10-129, and 25-15-201 et seq., the Director of the Division of
Medical Services of the Department of Human Services is proposing to create a new medical
assistance rule, known as the “Arkansas Medicaid Task and Hour Standards,” and to amend the
following medical assistance rules: “ARChoices in Homecare § 191 5(c) Home and Community-
Based Services Waiver” and the “ARChoices in Homecare Home and Community-Based
Services (HCBS) Waiver Manual” (also known and referred to collectively as ARChoices): the
“Living Choices Assisted Living § 1915(c) Home and Community-Based Services Waiver” and
the “Living Choices Assisted Living Manual” (also known and referred to collectively as Living
Choices); “Supplement 4 to Attachment 3.1-A of the Medicaid State Plan Under Title XIX of the
Social Security Act” (a State Plan Amendment) and the “IndependentChoices Manual” (also
known and collectively referred to as “IndependentChoices™ or “Self-Directed Personal
Assistance Services”); “Page 10aa of Attachment 3.1-A of the Medicaid State Plan Under Title
XIX of the Social Security Act” (a State Plan Amendment) and the “Personal Care Manual” (also
known and collectively referred to as “Personal Care™); and the “Program of All-Inclusive Care
for the Elderly (PACE) Manual® (also known and referred to as PACE). “§ 1915(c)” refers to
section 1915(¢) of the federal Social Security Act governing Medicaid HCBS waiver programs.

Effective January 1, 2019, the Department of Human Services (DHS) Division of Medical
Services is proposing the following updates and changes to the rules governing the
following five Arkansas Medicaid programs and services:

1. ARChoices in Homecare § 1915(¢c) Home and Community-Based Services (HCBS)
Waiver Program (ARChoices), with updates and changes made through amendments to the
current federal HCBS waiver, amendments to the ARChoices Waiver Manual, and the new
Arkansas Medicaid Task and Hour Standards;

2. Living Choices Assisted Living § 1915(c) HCBS Waiver Program (Living Choices)
with updates and changes made through amendments to the current federal HCBS waiver,
amendments to the Living Choices Assisted Living Manual, and the new Arkansas
Medicaid Task and Hour Standards;

3. Medicaid Self-Directed Personal Assistance Services Program
(IndependentChoices), as provided under § 1915(j) of the Social Security Act, with updates
and changes made through a Medicaid State Plan Amendment, amendments to the
IndependentChoices Manual, and the new Arkansas Medicaid Task and Hour Standards;

4, Medicaid Personal Care Services delivered under the Medicaid State Plan, with
updates and changes made through a Medicaid State Plan Amendment, amendments to the
Personal Care Manual, and the new Arkansas Medicaid Task and Hour Standards; and

5. Program of All-Inclusive Care for the Elderly (PACE), with updates and changes
made through amendments to the PACE Manual.
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Proposed updates and changes effective on January 1, 2019 and affecting the five programs
and services include, without limitation:

Administrative Changes:

° Terminology and division of administrative responsibilities for the programs are revised
to reflect the separation of the units of the former DHS Division of Aging and Adult Services
into the DHS Division of Aging, Adult, and Behavioral Health Services (DAABHS), the DHS
Division of Provider Services and Quality Assurance (DSPQA), and the DHS Division of County
Operations (DCO). ARChoices and Living Choices are amended to add DPSQA as a second
operating agency. ARChoices is amended to transfer responsibility for determining financial
eligibility to DCO. IndependentChoices is amended to designate DPSQA as the primary
operating agency. PACE is amended to designate DAABHS as the primary operating agency.

° Assignments of responsibilities between DHS staff and DHS vendors are revised, and the
processes followed by DHS staff and DHS vendors are revised.

° Transition language concerning the 2016 transition to ARChoices from ElderChoices
and AAPD is repealed.

° For IndependentChoices, certain terms are renamed or rephrased, and the term
“communications manager” is eliminated. Assignments of responsibilities between DHS staff
and DHS vendor(s) are revised.

Changes in Eligibility Requirements and Limitations for ARChoices Waiver, Living
Choices Waiver, and PACE:

o The Cognitive Performance Scdle is eliminated as one of the three alternative tests for
functional eligibility for ARChoices, Living Choices, and PACE, to be replaced with a
requirement that an individual have a primary or secondary diagnosis of Alzheimer's disease or
related dementia and be cognitively impaired so as to require substantial supervision from
another individual because he or she engages in inappropriate behaviors which pose serious
health or safety hazards to himself or others.

° The Change in Health, End-Stage Disease and Signs and Symptoms (CHESS) is
eliminated as one of the three alternative tests for functional eligibility for ARChoices, Living
Choices, and PACE, to be replaced with a requirement that an individual have a diagnosed
medical condition which requires monitoring or assessment at least once a day by a licensed
medical professional and the condition, if untreated, would be life-threatening.

° The current ARChoices point-in-time cap, which limits the number of participants who
may be enrolled in ARChoices at any one time, is revised to increase the point-in-time caps by
year as follows: Calendar Year 2019, 9,071 participants maximum; and Calendar Year 2020,
9,434 participants maximum.

o Based on the changes to eligibility requirements, some individuals who would not be
eligible for ARChoices, Living Choices, and PACE under the current rules may be eligible under
the rules as amended; and some individuals who would be eligible under current rules may not be
eligible under the rules as amended.

Independent Assessment Changes:

e DHS has selected an outside contractor (“DHS Independent Assessment Contractor™) to
perform independent assessments that gather functional need information using the Arkansas
Independent Assessment (ARIA) instrument for each applicant and participant for ARChoices,
Living Choices, IndependentChoices, Personal Care, and PACE.

° The independent assessments performed by the DHS Independent Assessment Contractor
will replace the independent assessments currently performed by DHS registered nurses (RNs)
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using the ArPath assessment instrument for ARChoices, Living Choices, IndependentChoices,
and PACE, as well as replace references to the MDS-HC assessment for IndependentChoices.

° For each individual assessed, the ARIA independent assessment instrument will generate
a proposed level of care evaluation for the purposes of determining functional eligibility for
ARChoices, Living Choices, Personal Care, and PACE. The level of care evaluation generated
by ARIA will be reported as a “Tier Level” of Tier 0, 1, 2, or 3 to help further differentiate
individuals by need. The DHS Office of Long Term Care (OLTC) will make the final level of
care determination for ARChoices, Living Choices, and PACE after reviewing the ARIA
assessment results. Individuals receiving a Tier 0 will be ineligible for Personal Care services.

o The results of the ARIA independent assessment and information gathered during the
assessment will be used to develop the beneficiary’s person-centered service plan for ARChoices
or Living Choices; to allocate hours of service for attendant care, respite care, and personal care
under ARChoices and IndependentChoices, through the use of the Arkansas Medicaid Task and
Hour Standards; to calculate the amount of the Cash Expenditure Plan for IndependentChoices,
through the use of the Arkansas Medicaid Task and Hour Standards; and to allocate hours of
service and develop an individualized plan of care for Personal Care, through the use of the
Arkansas Medicaid Task and Hour Standards.

° Based on the changes to the independent assessment, some individuals who would not be
eligible for ARChoices, Living Choices, Personal Care, and PACE under the current rules may
be eligible under the rules as amended; and some individuals who would be eligible under
current rules may not be eligible under the rules as amended.

° Based on the changes to the independent assessment, ARChoices, IndependentChoices,
and Personal Care beneficiaries may see an increase, decrease, or no change in the number of
hours of attendant care and/or personal care assigned to them, and IndependentChoices
beneficiaries may see an increase, decrease, or no change to the amounts of their respective Cash
Expenditure Plans.

Allocation of Hours of Service for Attendant Care, Respite Care, and Personal Care:

° The Resource Utilization Groups (RUGs) methodology currently used to allocate
attendant care hours for ARChoices is repealed.
° DHS is creating a new rule, known as the Arkansas Medicaid Task and Hour Standards

(THS), to be the written methodology used by DHS and its staff and contractors as the basis for
calculating the number of attendant care hours, personal care hours, and/or respite care hours that
are reasonable and medically necessary to perform needed activities of daily living (ADLs) and
instrumental activities of daily living (IADLs) tasks that are covered and reimbursable. The THS
provides a standardized process for calculating the amount of reasonable, medically necessary
services hours, with the minute ranges and frequencies, and adjustments for availability of other,
non-Medicaid supports.

e The THS includes four components: a Needs Intensity score for each ADL and IADL
task; the number of minutes within the minute range for the Needs Intensity Score that are
reasonable to perform the particular task at the respective Needs Intensity Score; the frequency
with which a task is necessary and reasonably performed; and the amount of assistance with
ADLs and IADLs provided by other sources.

° The number of service hours/minutes that are determined medically necessary and
authorized for each necessary task by week/month are calculated consistent with the THS grid
and based on responses by the participant and their representatives to certain relevant questions
in the ARIA assessment instrument, and as appropriate, other information obtained from the
participant and participants’ representatives or from a participant’s physician.
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e The THS establishes minute ranges for each task consistent with the Needs Intensity
score, allowing DHS staff or contractors to select a number of minutes within that range for each
task. Deviations from the minute ranges are permitted with written justification and written
supervisory approval.

° ARChoices and Personal Care are revised to use the THS to calculate the number of
attendant care, respite care, and/or personal care hours that may be allocated to a beneficiary in
the person-centered service plan or individualized plan of care. IndependentChoices is revised to
use the THS to calculate the reasonable quantity of hours to perform medically necessary tasks
covered under self-directed personal assistance, which in turn determines the amount of the
beneficiary’s Cash Expenditure Plan.

° Personal Care services will be based on an individualized plan of care that is developed
based on the ARIA independent assessment results, information submitted by the personal care
provider, and the THS. Personal Care services are to be individually designed to assist with a
beneficiary's assessed physical dependency needs related to certain routine activities of daily
living and instrumental activities of daily living.

° Personal Care services for all beneficiaries age 21 and older will be strictly limited to 64
hours per month. Although current rules permit extensions of benefits to allow more than 64
hours per month, these provisions are repealed.

o Based on the changes to the allocation of hours of service for attendant care, respite care,
and personal care, ARChoices, IndependentChoices, and Personal Care beneficiaries may see an
increase, decrease, or no change in the number of hours of attendant care, respite care, and/or
personal care assigned to them, and IndependentChoices beneficiaries may see an increase,
decrease, or no change to the amounts of their respective Cash Expenditure Plans.

Individual Services Budgets in ARChoices:

o ARChoices is revised to implement an Individual Services Budget (ISB) that is a limit on
the maximum dollar amount of waiver services that may be authorized for or received by each
specific participant. The projected total cost of all authorized waiver services in a person-
centered service plan may not exceed the ISB amount for that participant. With one exception
noted below, the ISB will limit the availability of all services received under the waiver,
including without limitation attendant care, respite care, and personal care services, whether
received through agency care or through self-direction under IndependentChoices. The ISB will
not limit the availability of non-waiver Medicaid state plan services. The ISB will not apply to
environmental accessibility adaptations/adaptive equipment.

° If a participant’s ISB limits or requires changes to the services that could otherwise be
authorized for the participant, a DHS registered nurse (RN) will work with the participant to
choose a different mix, type, or amount of covered waiver services. If the DHS RN determines
that the waiver services available within the limit of the ISB are insufficient to meet the
participant’s needs, the DHS RN will counsel the participant on Medicaid-covered services in
other settings that may be available to meet their needs.

° Participants may request exceptions to the ISB in certain situations. Exception requests
will be reviewed and acted upon by a panel of nurses chosen by DAABHS.
o The ISB limit will apply to a new participant with their first person-centered service plan

and thereafter. The ISB limit will apply to an existing participant on the earlier of when their
waiver eligibility is re-determined; their level of care is reaffirmed or revised; a new independent
assessment or re-assessment is performed; their person-centered service plan expires or renews
or is extended or revised; or they are admitted to or discharged from an inpatient hospital,
nursing facility, assisted living facility, or residential care facility, or are transferred from a
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hospice facility. In any other case, the ISB will apply 60 days after the effective date of these
rules changes.

o The ISB is based on a participant’s ISB Level, as determined by DAABHS from a review
of the participant’s Independent Assessment. The three ISB Levels and the corresponding ISB
amounts are:

o Intensive: The participant requires total dependence or extensive assistance from another
person in all three areas of mobility, feeding, and toileting. The ISB for a participant with an
assessed ISB Level of Intensive is $30,000 annually.

o Intermediate: The participant requires total dependence or extensive assistance from
another person in two of the areas of mobility, feeding, or toileting. The ISB for a participant
with an assessed ISB Level of Intermediate is $20,000 annually.

o Preventative: The participant meets the functional need eligibility requirements for
ARChoices in Section 212.000 but does not meet the criteria for the ISB Levels of Intensive or
Intermediate. The ISB for a participant with an assessed ISB Level of Preventative is $5,000
annually.

° For a participant with total waiver expenditures of more than $30,000 in calendar year
2018, the participant will be granted a Transitional Allowance for one year, increasing the
participant’s maximum Individual Services Budget to the amount of the participant’s total waiver
expenditures in calendar year 2018. In the year following the Transitional Allowance, the
participant’s maximum Individual Services Budget will be 95% of the participant’s total waiver
expenditures in calendar year 2019. For each participant, DHS will calculate the participant’s
“total waiver expenditure™ for purposes of the Transitional Allowance on an annualized basis,
excluding expenditures for environmental accessibility adaptations/adaptive equipment.

Limits, Restrictions, and Exclusions on Services:

o ARChoices is revised to provide that if the self-directed delivery model is chosen by an
individual other than the beneficiary, that individual may not be the paid employee.
° ARChoices is revised to require that a person-centered service plan may not include

attendant care hours unless the plan provides for at least 64 hours per month of personal care
services. Attendant care services are intended to supplement personal care services available
under the Medicaid state plan.

° ARChoices is revised to redefine when certain waiver services may be provided to a
participant by a relative, and to prohibit the provision of certain waiver services by an individual
who lives with the participant or has a business partnership or financial or fiduciary relationship
with the beneficiary, or by certain providers employing such an individual.

o ARChoices and IndependentChoices are amended to exclude certain services from
coverage and reimbursement, including without limitation certain medical or licensed services;
services provided for someone other than the participant; companionship, socialization,
entertainment, and recreational services or activities; housecleaning for home areas shared with a
person physically able to perform housekeeping of those areas; habilitation services; and services
received or available on a comparable or substitute basis from other sources.

° ARChoices is amended to clarify that attendant care and personal care services require
prior authorization, while other services provided under an authorized person-centered service
plan do not require separate prior authorization.

° IndependentChoices is amended to redefine the purpose and permissible uses of the Cash
Allowance, and to establish and itemize which goods and services are excluded from coverage
and reimbursement under the program. It is also amended to eliminate references to extensions of
benefits for personal care services.
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° Tasks performed as part of Personal Care services, including without limitation
assistance with medication, will be subject to Arkansas State Board of Nursing Position
Statement 97-2.

° Personal Care services for all beneficiaries age 21 and older will be strictly limited to 64
hours per month. Although current rules permit extensions of benefits to allow more than 64
hours per month, these provisions are repealed.

° When Personal Care services are delivered through a home health agency or private care
agency, the person providing the direct care who works for the agency may not reside
(permanently, seasonally, or occasionally) in the same premises as the beneficiary; may not have
a business, financial, or fiduciary relationship of any kind with the beneficiary or the
beneficiary’s legal representative; and may not be related to the beneficiary by blood
(consanguinity relationship) or by marriage or adoption (affinity relationship) to the fourth
degree.

o Personal Care services may include employment-related personal care associated with
transportation.

o Current language setting an eight-hour limit on shopping for personal care items and
transportation to stores to shop for personal care items is repealed.

° The Personal Care Manual is revised to establish certain conditions of coverage and
reimbursement. The conditions include without limitation that the personal care services must be
reasonable and medically necessary, supported by the individual’s latest nursing evaluation, and
consistent with the individual’s service plan; the services must be expressly authorized in an
approved prior authorization; the services must not be available from another source; the services
may not be in excess of or otherwise inconsistent with limits on the amount, frequency, or
duration of services; the services must be provided by qualified, Medicaid-enrolled, DPSQA-
certified providers; and must be provided in compliance with all applicable Arkansas Medicaid
program regulations and provider manuals, and with all applicable Arkansas scope of practice
laws and regulations pertaining to nurses, physicians, skilled therapists, and other professionals.
e The Personal Care Manual is revised to impose certain exclusions from coverage and
reimbursement. These exclusions include without limitation certain medical or licensed services:
services provided for someone other than the participant; companionship, socialization,
entertainment, and recreational services or activities; habilitation services; and mental health
counseling or services.

o The length of Personal Care prior authorizations is extended from six months to one year
but may be modified if the beneficiary has a change of condition.
° Based on the use of the ISB and/or the changes to limits and restrictions on services,

ARChoices, Living Choices, IndependentChoices, and Personal Care beneficiaries may see an
increase, decrease, or no change in the services or funds available to them or included on their
person-centered service plan, cash expenditure plan, or individualized plan of care.

Availability and Definitions of Services:

° The Adult Family Homes service in ARChoices is eliminated. Any beneficiary currently
receiving this service will be unable to receive this service after January 1, 2019.

e A new service, Prevocational Services, is added to ARChoices for participants with
physical disabilities.

° The definition of Attendant Care services in ARChoices is amended to eliminate three
tasks: “Managing Finances,” “Communication,” and “Traveling.” The definition is also amended
to define “health-related tasks™ and to modify and clarify the definitions of the following tasks:
“personal hygiene,” “mobility/ambulating,” “meal planning,” “laundry,” “shopping,” and

% L LY
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“housekeeping.” The definition is amended to specify circumstances under which Attendant Care
services are not covered or reimbursable.

° The definitions and requirements for “Respite Care” are revised to clarify and limit when
respite care is covered and reimbursed.

e The Personal Care service definitions and restrictions for “Consuming Meals™ are
revised to include the intake of fluids and to exclude meal preparation.

° The Personal Care service definitions and restrictions for “Personal Hygiene” are
clarified to mean grooming, shampooing, shaving, skin care, oral care, brushing or combing of
hair, and menstrual hygiene.

° The Personal Care service definitions and restrictions for “Mobility and Ambulation® are
clarified to mean functional mobility (moving from seated to standing, getting in and out of bed)
and mastering the use of adaptive equipment.

o The Personal Care service definitions and restrictions for “Incidental Housekeeping” are
clarified to refer only to areas that are directly used by the beneficiary.
° The Personal Care service definitions and restrictions for “Shopping” are clarified to

include items necessary for the beneficiary’s health.

Service and Provider Requirements and Limitations:

° Providers under ARChoices, IndependentChoices, and Personal Care will be required to
undergo state and national, fingerprint-based criminal background checks and central registry
checks and repeat those checks on a regular basis consistent with state law.

= Provider certification requirements for ARChoices are amended to require all providers
to recertify annually.
° ARChoices is amended to clarify when an environmental accessibility

adaptation/adaptive equipment provider is required to submit a plumbing or electrical license
with a bid, and to require bids to specify what work, if any, requires such a license.

° Providers of frozen home-delivered meals under ARChoices must contact each client
daily, Monday through Friday, in person or by phone, to ensure the individual’s safety and well-
being, unless the client receives attendant care or personal care services more than three times
per week, or the client receives only weekend meals.

° DHS will require providers of Attendant Care Services, Respite Care, and Home-
Delivered Meals under ARChoices to participate in Electronic Visit Verification (EVV),
consistent with new federal requirements.

e For Living Choices, DPSQA will be authorized to temporarily impose a moratoria,
numerical caps, or other limits on the certification and enrollment of new assisted living facility
providers, consistent with the authority and requirements of 42 CFR 455.470 (b) and (c) and with
the approval of the federal Centers for Medicare and Medicaid Services (CMS). All Living
Choices providers will be required to be certified by DPSQA.

e Living Choices providers will be required to immediately report to DHS any changes in a
beneficiary’s condition, rather than the current requirement of quarterly monitoring. The
quarterly monitoring requirements are eliminated.

e For IndependentChoices, backup caregivers will now be required to enroll as caregivers
with DPSQA.
° For Personal Care, current language permitting Level II Assisted Living Facilities (Level

Il ALFs) and Division of Developmental Disabilities Services Community Providers to enroll as
personal care providers and to provide personal care services is repealed.
° All Personal Care providers will be required to be certified by DPSQA.



EXHIBIT J

o Form/documentation requirements for Personal Care individualized service plans,
requests submitted by providers, and service logs are clarified and revised. Service plan revisions
will be required to be submitted as amended prior authorization requests.

° Reimbursement provisions and methodologies for residential care facilities (RCF) and
assisted living facilities (ALF) are revised to use the term “Payment Level” in place of the term
“Level of Care,” and to incorporate the THS into the determination of the Payment Level.

° PACE is clarified to make explicit that failure to submit a PACE provider application to
DAABHS at the same time or prior to submitting the application to CMS shall constitute grounds
for DAABHS denying or delaying approval of the application.

Payment Changes:

° For ARChoices, the unit of service for Personal Emergency Response System (PERS) is
changed from 1 day to 1 month, with a limit of 12 units per year.
° For Living Choices, the existing four-tier payment structure for assisted living facilities

is eliminated and replaced with a single, statewide daily rate for all beneficiaries.

Taken together, all of the proposed changes outlined above will impact beneficiaries. Individual
beneficiaries may see an increase or reduction in the amount, level, duration, frequency, type,
and mix of services available to them, or their services may remain the same. Initial or continued
eligibility for or enrollment in the ARChoices or Living Choices waiver programs or PACE, or
eligibility for coverage of Personal Care Services or IndependentChoices services may be
positively or adversely affected in individual cases.

Taken together, all of the proposed changes outlined above will also impact the providers of
services, including, without limitation, provider operations, finances, billing practices, staffing,
and compliance.

The ARChoices Waiver Amendment, Living Choices Waiver Amendment, Personal Care State
Plan Amendment, and IndependentChoices State Plan Amendment are further subject to review
and approval by the federal Centers for Medicare and Medicaid Services (CMS).

Summary of Changes for Long Term Services Support (LTSS)
Transformation Package following Public-Comment Period

ARChoices for Home Care Waiver Amendment

* Technical changes and corrections, including additional changes to existing language to
reflect new divisional names for DAABHS and DPSQA

e Clarification of division of responsibility between DMS, DAABHS, and DPSQA

e Clarification that are limits imposed by the Task & Hour Standards are aggregate
weekly/monthly limits, and not limits on the time spent on each performance of each individual
task

*Rescission of proposal to restrict family members and roommates from serving as paid
caregivers, and restoration of existing language regarding limitations on services provided

by famiiy members

e Clarification that that personal care and attendant care may be provided on the same day so
long as the provider does not double bill for the same work, and to explicitly state that providers
cannot bill for tasks that were not actually performed.

e Clarification of how Respite Care hours are allocated

e Change calculation for eligibility for the Transitional Allowance to be based on the value of
the person-centered service plan, rather than actual expenditures
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ARChoices for Home Care Provider Manual

® Technical changes and corrections, including additional changes to existing language to
reflect new divisional names for DAABHS and DPSQA

*Revised 212.200(D)(3) to provide that eligibility for the Transitional Allowance is based on
the value of the person-centered service plan, rather than actual expenditures

*Revised 212.600, 213.210, 213.240, 213.620, and 213.700 to restore the original

language regarding relatives providing services.

*Revised 213.210 to clarify that attendant care may be provided while accompanying

the beneficiary to other locations, including community events

*Revised 213.210 to clarify that the limits in the Task & Hour Standards are aggregate

weekly/monthly limits, and not limits on the time spent on each performance of each individual
task.

eRevised 213.210 to clarify that personal care and attendant care may be provided on the
same day so long as the provider does not double bill for the same work, and to explicitly
state that providers cannot bill for tasks that were not actually performed.

¢ Added 213.220 to define when travel time for an attendant may be billed as attendant care
*Revised 213.620 and 260.000 to change the unit of service for prevocational services from
1 hour to 15 minutes.

eRevised 213.700 to clarify how respite care is allocated.

* Added 214.000 to explicitly state that providers need not itemize the time spent on
each individual task for attendant care or respite care.

*Revised 240.000 to require prior authorization for prevocational services.
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Living Choices Waiver Amendment

e Technical changes and corrections, including additional changes to existing language to
reflect new divisional names for DAABHS and DPSQA

e Increase the unduplicated participation cap for the waiver from 1,300 to 1,725

® Provide for a one-year phase-in of the new per diem rate beginning January 1,2019
*Revised cost-neutrality analysis to reflect impact of increased participation cap and phase-in-
of new per diem rate

Personal Care Services Provider Manual

* Technical changes and corrections

*Revised 216.000(B) to clarify that personal care may be provided while accompanying the
beneficiary to other locations, including community events, and to define when travel time for a
personal care aide may be billed as personal care

*Revised 216.140(C)(4) to clarify that the limits of the Task & Hour Standards are aggregate
weekly/monthly limits, and not limits on the time spent on each performance of each individual
task

eRevised 216.400(B)(1) to clarify that providers need not itemize the time spent on

each individual ADL/IADL task for personal care

*Revised 222.100 to restore the original language regarding relatives providing services

Personal Care State Plan Amendment

® Rescission of proposal to restrict family members and roommates from serving as paid
caregivers, and restoration of existing language regarding limitations on services provided
by family members

IndependentChoices Provider Manual

e Technical changes and corrections

*Revised 202.600 to clarify that the IC Cash Expenditure Plan amount for an
ARChoices beneficiary is subject to the beneficiary’s Individual Services Budget
amount

Arkansas Medicaid Task and Hour Standards
*Revised language for the Laundry IADL to increase flexibility
Added an additional grand total line for the weekly number of hours

PUBLIC COMMENT:

The Department of Human Services (DHS) held public hearings on these changes on the
following dates, times, and locations:

° Monday, October 15, 2018, Spm, Arkansas College of Osteopathic Medicine, 7000 Chad
Colley Blvd, Fort Smith, AR;

o Thursday, October 18, 2018, 5pm, Drew Memorial Hospital Conf. A., 778 Scoggin Dr.,
Monticello, AR;

° Thursday, October 22, 2018, 5pm, UA Hope Hempstead Hall, 2500 South Main St.,
Hope, AR;
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e Tuesday, October 29, 2018, 5pm, Arkansas Enterprises for the Developmentally
Disabled, 105 E Roosevelt Rd., Little Rock, AR; and
° Wednesday, November 7, 2018, S5pm, St. Bernard’s Medical Center Auditorium, 225 E.

Jackson Ave., Jonesboro, AR.

The public comment period ended on November 7, 2018. DHS provided a summary of the
public comments received and its responses; that summary, due to its length, is attached hereto.

Per the agency, DHS continued to receive public comments after the expiration of the public
comment period. Although those comments were received late, DHS responded to them as a
courtesy and posted the responses on its website. The belated comments and DHS’s responses
are attached hereto in a separate document from the timely received comments.

Additionally, Kathryn Henry, an attorney with the Bureau of Legislative Research, asked the
following question: Given that there is the new Arkansas Medicaid Task and Hour Standards
rule and several amendments to previous rules, what is the reasoning in submitting them all
together? RESPONSE: They are being submitted as a package because they are related to and
interdependent on one another. For example, the Task and Hour Standards is the new method for
determining the allocation of in-home hours under the revised ARChoices Manual and Personal
Care Manual, which in turn reflect the ARChoices Waiver Amendment and the Personal Care
SPA. And all of them are dependent on the change in the Independent Assessment — all of the
programs will use the same Independent Assessment, and the Task and Hour Standards tie back
to the Independent Assessment results. Finally, because it is an internally related and
interdependent package, the fiscal impact is calculated as a net amount across all of the
programs. And that in turn is because the savings goals established by the Legislature are across
the entire set of LTSS programs and are not itemized among the individual programs.

Per the agency, CMS approval is required and pending for the ARChoices Waiver Amendment,
Living Choices Waiver Amendment, Personal Care State Plan Amendment, and Independent
Choices State Plan Amendment. CMS approval is not required for the Task and Hour Standards
or the PACE manual.

The proposed effective date is January 1, 2019.

FINANCIAL IMPACT: DHS estimates that the proposed changes outlined above are expected
to result in a net decrease in aggregate Medicaid expenditures of $6.18 million in State Fiscal
Year 2019 (31,822,379.96 in general revenue and $4,357,273.00 in federal funds) and $12.37

million in State Fiscal Year 2020 ($3,650,262.59 in general revenue and $8,723,508.00 in federal
funds).

LEGAL AUTHORIZATION: Pursuant to Arkansas Code Annotated § 20-76-201, DHS shall
administer assigned forms of public assistance, supervise agencies and institutions caring for
dependent or aged adults or adults with mental or physical disabilities, and administer other
welfare activities or services that may be vested in it. See Ark. Code Ann. § 20-76-201(1). DHS
shall also make rules and regulations and take actions as are necessary or desirable to carry out
the provisions of Title 20, Chapter 76, Public Assistance Generally, of the Arkansas Code. See
Ark. Code Ann. § 20-76-201(12). DHS may promulgate rules as necessary to conform to federal
rules that affect its programs as necessary to receive any federal funds. See Ark. Code Ann.

§ 25-10-129(b).



EXHIBIT J

Arkansas Code Annotated § 20-77-107(a)(1) specifically authorizes DHS to “establish and
maintain an indigent medical care program.” Additionally, Arkansas Code Annotated §20-10-
170(a) authorizes DHS to establish an assisted living program for adults. And DHS “shall
promulgate rules and regulations not inconsistent with the provisions of [the Arkansas Assisted
Living Act, codified at Ark. Code Ann. §§ 20-10-1701 through 1709 (“the Act™)] as it shall deem
necessary or desirable to properly and efficiently carry out the purposes and intent of [the Act].”
Ark. Code Ann. § 20-10-1704(b)(1).

“Pursuant to rules and regulations promulgated in accordance with the Arkansas Administrative
Procedure Act, § 25-15-201 et seq., the Director of the Department of Human Services shall
establish a process to review a claim made by a healthcare provider to determine whether the
claim should be or should have been paid as required by federal or state law or rule.” Ark. Code
Ann. § 20-77-1304(a)(1). The Director also may establish various types of administrative
sanctions pursuant to rules and regulations promulgated in accordance with the Arkansas
Administrative Procedure Act which may be imposed on a healthcare provider or other person
who violates any provision of the Medical Assistance Programs Integrity Law, codified at Ark.
Code Ann. §§ 20-77-1301 through 1305, or any other applicable federal or state law or rule
related to the medical assistance programs. See Ark. Code Ann. § 20-77-1304(b)(1).



QUESTIONNAIRE FOR FILING PROPOSED RULES AND REGULATIONS
WITH THE ARKANSAS LEGISLATIVE COUNCIL

DEPARTMENT/AGENCY Department of Human Services

DIVISION Division of Medical Services

DIVISION DIRECTOR Tami Harlan

CONTACT PERSON Mark White, Deputy Director DAABHS
ADDRESS 700 S. Main Street, Little Rock, AR 72203

mark.white@dhs.
PHONE NO. 501-320-6009 FAX NO. 501-682-8155 E-MAIL arkansas. gov

Mark White, Deputy Director of
NAME OF PRESENTER AT COMMITTEE MEETING DAABHS

PRESENTER E-MAIL mark.white@dhs.arkansas.gov

INSTRUCTIONS

e

Please make copies of this form for future use.

Please answer each question completely using layman terms. You may use additional sheets, if
necessary.

If you have a method of indexing your rules, please give the proposed citation after “Short Title
of this Rule” below.

Submit two (2) copies of this questionnaire and financial impact statement attached to the front
of two (2) copies of the proposed rule and required documents. Mail or deliver to:

.

© 0 W

Donna K. Davis

Administrative Rules Review Section
Arkansas Legislative Council
Bureau of Legislative Research

One Capitol Mall, 5™ Floor

Little Rock, AR 72201

*********************************************************************************

“Arkansas Medicaid Task and Hour Standards”

“ARChoices in Homecare Home and Community-Based Services

Waiver”

“ARChoices in Homecare Home and Community-Based Services

Waiver Manual 2-18”

“Living Choices Assisted Living Home and Community-Based

Services Waiver”

“Living Choices Assisted Living Manual 1-18”

“Independent Choices State Plan Amendment”

“Independent Choices Manual 1-18”

“Personal Care Manual 1-18”

“Personal Care State Plan Amendment”

“Program for All-Inclusive Care for the Elderly (PACE) Manual
1. What is the short title of this rule? 1-18”

Long Term Services and Supports transformation under
2. What is the subject of the proposed rule?  Arkansas Medicaid.

3. Is this rule required to comply with a federal statute, rule, or regulation? Yes|[ | No
If yes, please provide the federal rule, regulation, and/or statute citation.
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4. Was this rule filed under the emergency provisions of the Administrative Procedure Act?

Yes[ ] No

If yes, what is the effective date of the emergency rule?

When does the emergency rule expire?

Will this emergency rule be promulgated under the permanent provisions of the Administrative

Procedure Act?
Yes [ | No [_]

5. Is this a new rule? Yes No []
If yes, please provide a brief summary explaining the regulation. The first item on the list, "Task and

Hour Standards Grid and Instructions" is a new rule that provides guidance for nurses in setting medically
necessary hours for assistance based on the type of task, the intensity of a person’s needs, and the
availability of other, non-Medicaid supports. These new standards allow for some nurse discretion in

determining number of hours within a consistent framework.

Does this repeal an existing rule? ~ Yes [ ] No [X]

If yes, a copy of the repealed rule is to be included with your completed questionnaire. If'it is being
replaced with a new rule, please provide a summary of the rule giving an explanation of what the rule
does.

Is this an amendment to an existing rule? Yes [X] No []

If yes, please attach a mark-up showing the changes in the existing rule and a summary of the
substantive changes. Note: The summary should explain what the amendment does, and the
mark-up copy should be clearly labeled “mark-up.”

6. Cite the state law that grants the authority for this proposed rule? If codified, please give the Arkansas
Code citation. Arkansas Code Ann.§§ 20-10-1704, 20-77-107, 20-77-128, 20-77-1304, 25-10-101 et
seq., 25-10-129, and 25-15-201 et seq.

7. What is the purpose of this proposed rule? Why is it necessary? The primary purpose of these new
rules and rule amendments is to create a more person-centered approach to long-term services and supports
LTSS) for Medicaid beneficiaries who are elderly or are adults with physical disabilities or impairments.

The changes are intended to create a more person-centered approach by allowing greater flexibility and

discretion for nurses to create service plans that are targeted to each beneficiary’s individual needs: by

focusing beneficiary decision-making on how best to protect the beneficiary’s health and safety: and by

supporting and promoting employment for those beneficiaries who wish to enter the workforce. In addition
the new rules and rule amendments are intended to better align LTSS services across Medicaid for
beneficiary needs by coordinating personal care, attendant care. and respite care services through more
consistent definitions and through a more flexible allocation tool; by maximizing use of non-waiver
services available through the Medicaid State Plan; and by ensuring that provider reimbursement rates are
actuarially sound.

8. Please provide the address where this rule is publicly accessible in electronic form via the Internet as
required by Arkansas Code § 25-19-108(b).

https://medicaid. mmis.arkansas. gov/general/comment/comment.aspx
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9. Will a public hearing be held on this proposed rule? Yes No []
If yes, please complete the following:

1) Monday, October 15, 2018
2) Thursday, October 18, 2018
3) Monday, October 22, 2018
4) Monday, October 29, 2018
Date: 5) Wednesday, November 7, 2018
1) 5pm
2) 5pm
3) 5pm
4) 5pm
Time: 5) 5pm
1) Arkansas College of Osteopathic
Medicine, 7000 Chad Colley Blvd. Fort
Smith

2) Drew Memorial Hospital, Conf A,
778 Scoggin Dr., Monticello

3) UA Hope Hempstead Hall, 2500
South Main St., Hope

4) Arkansas Enterprises for the
Developmentally Disabled, 105 East
Roosevelt Rd., Little Rock

5) St. Bernard's Medical Center
Auditorium, 225 E. Jackson Ave.,
Place: Jonesboro

10. When does the public comment period expire for permanent promulgation? (Must provide a date.)
November 7, 2018

11. What is the proposed effective date of this proposed rule? (Must provide a date.)
January 1, 2019

12. Please provide a copy of the notice required under Ark. Code Ann. § 25-15-204(a), and proof of
the publication of said notice. See attached.

13. Please provide proof of filing the rule with the Secretary of State and the Arkansas State Library
as required pursuant to Ark. Code Ann. § 25-15-204(e). See attached.

14. Please give the names of persons, groups, or organizations that you expect to comment on these rules?
Please provide their position (for or against) if known. Area Agencies on Aging, AARP. Legal Aid of
Arkansas, Disability Rights Arkansas
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FINANCIAL IMPACT STATEMENT
PLEASE ANSWER ALL QUESTIONS COMPLETELY

DEPARTMENT  Department of Human Services

Division of Aging, Adult, and Behavioral Health Services, Division of Provider

DIVISION Services and Quality Assurance, and the Division of Medical Services
PERSON COMPLETING THIS STATEMENT David McMahon
TELEPHONE 501.396.6421 FAX EMAIL: David.McMahon@dhs.arkansas.gov

To comply with Ark. Code Ann. § 25-15-204(e), please complete the following Financial Impact Statement
and file two copies with the questionnaire and proposed rules.

SHORT TITLE OF THIS RULE “Arkansas Medicaid Task and Hour Standards”
“ARChoices in Homecare Home and Community-Based Services
Waiver”
“ARChoices in Homecare Home and Community-Based Services
Waiver Manual 2-18”
“Living Choices Assisted Living Home and Community-Based
Services Waiver”
“Living Choices Assisted Living Manual 1-18”
“Independent Choices State Plan Amendment”
“Independent Choices Manual 1-18”
“Personal Care Manual 1-18”
“Personal Care State Plan Amendment”
“Program for All-Inclusive Care for the Elderly (PACE) Manual 1-
1 8”

1. Does this proposed, amended, or repealed rule have a financial impact? Yes [X] No [ ]
2. Is the rule based on the best reasonably obtainable scientific, technical,

economic, or other evidence and information available concerning the

need for, consequences of, and alternatives to the rule? - Yes [X] No [ ]

3. In consideration of the alternatives to this rule, was this rule determined
by the agency to be the least costly rule considered? Yes No []

If an agency is proposing a more costly rule, please state the following;

(a) How the additional benefits of the more costly rule justify its additional cost;
N/A

(b)  The reason for adoption of the more costly rule;
N/A

(c) Whether the more costly rule is based on the interests of public health, safety, or welfare, and if so,
please explain; and;
N/A

(d) Whether the reason is within the scope of the agency’s statutory authority; and if so, please
explain.
N/A
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4. If the purpose of this rule is to implement a federal rule or regulation, please state the following:

(a) What is the cost to implement the federal rule or regulation?

Current Fiscal Year Next Fiscal Year

General Revenue  ($2,733,973.48) General Revenue ($4,009,776.65)
Federal Funds ($6,536,876.00) Federal Funds ($9,909,435.00)
Cash Funds Cash Funds

Special Revenue Special Revenue

Other (Identify) Other (Identify)

Total ($9,270,849.48) Total ($13,919,211.65)

(b) What is the additional cost of the state rule?

Current Fiscal Year Next Fiscal Year
General Revenue General Revenue
Federal Funds Federal Funds
Cash Funds Cash Funds
Special Revenue Special Revenue
Other (Identify) Other (Identify)
Total Total

5. What is the total estimated cost by fiscal year to any private individual, entity and business subject to the
proposed, amended, or repealed rule? Identify the entity(ies) subject to the proposed rule and explain how
they are affected.

Current Fiscal Year Next Fiscal Year

$ $

6. What is the total estimated cost by fiscal year to state, county, and municipal government to implement this
rule? Is this the cost of the program or grant? Please explain how the government is affected.

Current Fiscal Year Next Fiscal Year

$ $

7.  With respect to the agency’s answers to Questions #5 and #6 above, is there a new or increased cost
or obligation of at least one hundred thousand dollars ($100,000) per year to a private individual,
private entity, private business, state government, county government, municipal government, or to
two (2) or more of those entities combined?

Yes [ ] No

If YES, the agency is required by Ark. Code Ann. § 25-15-204(e)(4) to file written findings at the
time of filing the financial impact statement. The written findings shall be filed simultaneously
with the financial impact statement and shall include, without limitation, the following:
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(1) a statement of the rule’s basis and purpose;

(2) the problem the agency seeks to address with the proposed rule, including a statement of whether
arule is required by statute;

(3) a description of the factual evidence that:
(a) justifies the agency’s need for the proposed rule; and
(b) describes how the benefits of the rule meet the relevant statutory objectives and justify
the rule’s costs; '

(4) alist of less costly alternatives to the proposed rule and the reasons why the alternatives do not
adequately address the problem to be solved by the proposed rule;

(5) alist of alternatives to the proposed rule that were suggested as a result of public comment and
the reasons why the alternatives do not adequately address the problem to be solved by the
proposed rule;

(6) a statement of whether existing rules have created or contributed to the problem the agency seeks
to address with the proposed rule and, if existing rules have created or contributed to the
problem, an explanation of why amendment or repeal of the rule creating or contributing to the
problem is not a sufficient response; and

(7) an agency plan for review of the rule no less than every ten (10) years to determine whether,
based upon the evidence, there remains a need for the rule including, without limitation,
whether:

(a) the rule is achieving the statutory objectives;

(b) the benefits of the rule continue to justify its costs; and

(c) the rule can be amended or repealed to reduce costs while continuing to achieve the
statutory objectives.

Revised January 2017



SUMMARY

Pursuant to Ark. Code Ann. §§ 20-10-1704, 20-77-107, 20-77-128, 20-77-1304, 25-10-101 et seq.,
25-10-129, and 25-15-201 et seq., the Director of the Division of Medical Services of the
Department of Human Services is proposing to create a new medical assistance rule, known as the
“Arkansas Medicaid Task and Hour Standards,” and to amend the following medical assistance
rules: “ARChoices in Homecare § 1915(c) Home and Community-Based Services Waiver” and the
“ARChoices in Homecare Home and Community-Based Services (HCBS) Waiver Manual” (also
known and referred to collectively as ARChoices); the “Living Choices Assisted Living § 1915(c)
Home and Community-Based Services Waiver” and the “Living Choices Assisted Living Manual”’
(also known and referred to collectively as Living Choices); “Supplement 4 to Attachment 3.1-A of
the Medicaid State Plan Under Title XIX of the Social Security Act” (a State Plan Amendment) and
the “IndependentChoices Manual” (also known and collectively referred to as
“IndependentChoices” or “Self-Directed Personal Assistance Setvices”); “Page 10aa of Attachment
3.1-A of the Medicaid State Plan Under Title XIX of the Social Security Act” (a State Plan
Amendment) and the “Personal Care Manual” (also known and collectively referred to as “Personal
Cate”); and the “Program of All-Inclusive Care for the Elderly (PACE) Manual” (also known and
referred to as PACE). “§ 1915(c)” refers to section 1915(c) of the federal Social Security Act
governing Medicaid HCBS waiver programs.

Effective January 1, 2019, the Department of Human Services (DHS) Division of Medical
Services is proposing the following updates and changes to the rules governing the
following five Arkansas Medicaid programs and services:

1. ARChoices in Homecare § 1915(c) Home and Community-Based Setvices (HCBS)
Waiver Program (ARChoices), with updates and changes made through amendments to
the current federal HCBS waiver, amendments to the ARChoices Waiver Manual, and
the new Arkansas Medicaid Task and Hour Standards;

2. Living Choices Assisted Living § 1915(c) HCBS Waiver Program (Living Choices) with
updates and changes made through amendments to the current federal HCBS waiver,

amendments to the Living Choices Assisted Living Manual, and the new Arkansas
Medicaid Task and Hour Standards;

3. Medicaid Self-Directed Personal Assistance Services Program (IndependentChoices), as
provided under § 1915(j) of the Social Security Act, with updates and changes made
through a Medicaid State Plan Amendment, amendments to the IndependentChoices
Manual, and the new Arkansas Medicaid Task and Hour Standards;

4. Medicaid Personal Care Services delivered under the Medicaid State Plan, with updates
and changes made through a Medicaid State Plan Amendment, amendments to the

Personal Care Manual, and the new Arkansas Medicaid Task and Hour Standards; and

5. Program of All-Inclusive Care for the Elderly (PACE), with updates and changes made
through amendments to the PACE Manual.

Proposed updates and changes effective on January 1, 2019 and affecting the five programs
and services include, without limitation:

Administrative Changes:



Terminology and division of administrative responsibilities for the programs are revised to
reflect the separation of the units of the former DHS Division of Aging and Adult Services into
the DHS Division of Aging, Adult, and Behavioral Health Services (DAABHS), the DHS
Division of Provider Services and Quality Assurance (DSPQA), and the DHS Division of
County Operations (DCO). ARChoices and Living Choices are amended to add DPSQA as a
second operating agency. ARChoices is amended to transfer responsibility for determining
financial eligibility to DCO. IndependentChoices is amended to designate DPSQA as the
ptimary operating agency. PACE is amended to designate DAABHS as the primary operating
agency.

Assignments of responsibilities between DHS staff and DHS vendors are revised, and the
processes followed by DHS staff and DHS vendors ate revised.

Transition language concerning the 2016 transition to ARChoices from ElderChoices and
AAPD is repealed.

For IndependentChoices, cettain terms are renamed or rephrased, and the term
“communications manager” is eliminated. Assignments of responsibilities between DHS staff
and DHS vendot(s) ate revised.

Changes in Eligibility Requirements and Limitations for ARChoices Waiver, Living Choices Waiver,
and PACE:

The Cognitive Petformance Scale is eliminated as one of the three alternative tests for functional
eligibility for ARChoices, Living Choices, and PACE, to be replaced with a requirement that an
individual have a primary ot secondary diagnosis of Alzheimer's disease or related dementia and
be cognitively impaired so as to require substantial supervision from another individual because
he or she engages in inappropriate behaviors which pose setious health or safety hazards to
himself ot others.

The Change in Health, End-Stage Disease and Signs and Symptoms (CHESS) is eliminated as
one of the three alternative tests for functional eligibility for ARChoices, Living Choices, and
PACE, to be replaced with a requitement that an individual have a diagnosed medical condition
which requires monitoring or assessment at least once a day by a licensed medical professional
and the condition, if untreated, would be life-threatening.

The cutrent ARChoices point-in-time cap, which limits the number of patticipants who may be
enrolled in ARChoices at any one time, is revised to increase the point-in-time caps by year as
follows: Calendar Year 2019, 9,071 participants maximum; and Calendar Year 2020, 9,434
patticipants maximum.

Based on the changes to eligibility requirements, some individuals who would not be eligible for
ARChoices, Living Choices, and PACE under the current rules may be eligible under the rules as
amended; and some individuals who would be eligible under current rules may not be eligible
under the rules as amended.

Independent Assessment Changes:

DHS has selected an outside contractor (“DHS Independent Assessment Contractor”) to
petform independent assessments that gather functional need information using the Arkansas
Independent Assessment (ARIA) instrument for each applicant and participant for ARChoices,
Living Choices, IndependentChoices, Personal Care, and PACE.

The independent assessments petrformed by the DHS Independent Assessment Contractor will
replace the independent assessments currently performed by DHS registered nurses (RINs) using
the ArPath assessment instrument for ARChoices, Living Choices, IndependentChoices, and
PACE, as well as replace references to the MDS-HC assessment for IndependentChoices.

For each individual assessed, the ARTA independent assessment instrument will generate a
proposed level of care evaluation for the purposes of determining functional eligibility for



ARChoices, Living Choices, Personal Care, and PACE. The level of care evaluation generated by
ARIA will be reported as a “Tier Level” of Tier 0, 1, 2, or 3 to help further differentiate
individuals by need. The DHS Office of Long Term Care (OLTC) will make the final level of
care determination for ARChoices, Living Choices, and PACE after reviewing the ARIA
assessment tesults. Individuals receiving a Tier 0 will be ineligible for Personal Care services.
The results of the ARIA independent assessment and information gathered during the
assessment will be used to develop the beneficiary’s person-centered service plan for ARChoices
or Living Choices; to allocate hours of service for attendant care, respite care, and personal catre
under ARChoices and IndependentChoices, through the use of the Arkansas Medicaid Task and
Hour Standards; to calculate the amount of the Cash Expenditure Plan for IndependentChoices,
through the use of the Arkansas Medicaid Task and Hour Standards; and to allocate hours of
service and develop an individualized plan of care for Personal Care, through the use of the
Arkansas Medicaid Task and Hour Standards.

Based on the changes to the independent assessment, some individuals who would not be
eligible for ARChoices, Living Choices, Personal Care, and PACE under the current rules may
be eligible under the rules as amended; and some individuals who would be eligible under
current rules may not be eligible under the rules as amended.

Based on the changes to the independent assessment, ARChoices, IndependentChoices, and
Personal Care beneficiaries may see an increase, decrease, or no change in the number of houts
of attendant care and/or personal care assigned to them, and IndependentChoices beneficiaries
may see an increase, decrease, or no change to the amounts of their respective Cash Expenditure
Plans.

Allocation of Hours of Setvice for Attendant Care, Respite Care, and Personal Care:

The Resource Utilization Groups (RUGs) methodology cutrently used to allocate attendant care
hours for ARChoices is repealed.

DHS is creating a new rule, known as the Arkansas Medicaid Task and Hour Standards (THS),
to be the written methodology used by DHS and its staff and contractors as the basis for
calculating the number of attendant care hours, personal care hours, and/or respite care hours
that are reasonable and medically necessary to petform needed activities of daily living (ADLs)
and instrumental activities of daily living (IADLs) tasks that are covered and reimbursable. The
THS provides a standardized process for calculating the amount of reasonable, medically
necessary services hours, with the minute ranges and frequencies, and adjustments for availability
of other, non-Medicaid suppotts.

The THS includes four components: a Needs Intensity score for each ADL and TADL task; the
number of minutes within the minute tange for the Needs Intensity Score that are reasonable to
perform the particular task at the respective Needs Intensity Score; the frequency with which a
task is necessary and reasonably performed; and the amount of assistance with ADLs and
IADLs provided by other soutces.

The number of service hours/minutes that are determined medically necessary and authorized
for each necessary task by week/month are calculated consistent with the THS grid and based
on tesponses by the participant and their representatives to certain relevant questions in the
ARIA assessment instrument, and as appropriate, other information obtained from the
participant and participants’ representatives or from a participant’s physician.

The THS establishes minute ranges for each task consistent with the Needs Intensity score,
allowing DHS staff or contractors to select a number of minutes within that range for each task.
Deviations from the minute ranges are permitted with written justification and written
supervisory approval.

ARChoices and Personal Cate are revised to use the THS to calculate the number of attendant
care, respite care, and/or personal care hours that may be allocated to a beneficiary in the



person-centered service plan or individualized plan of care. IndependentChoices is revised to use
the THS to calculate the reasonable quantity of hours to petform medically necessary tasks
covetred under self-directed personal assistance, which in turn determines the amount of the
beneficiary’s Cash Expenditure Plan.

Personal Care services will be based on an individualized plan of care that is developed based on
the ARIA independent assessment results, information submitted by the personal care provider,
and the THS. Personal Care services are to be individually designed to assist with a beneficiary's
assessed physical dependency needs related to certain routine activities of daily living and
instrumental activities of daily living.

Personal Care setvices for all beneficiaries age 21 and older will be strictly limited to 64 houts
per month. Although current rules permit extensions of benefits to allow more than 64 hours
pet month, these provisions are repealed.

Based on the changes to the allocation of hours of setvice for attendant cate, respite care, and
personal care, ARChoices, IndependentChoices, and Personal Care beneficiaries may see an
increase, decrease, or no change in the number of hours of attendant care, respite care, and/or
personal cate assigned to them, and IndependentChoices beneficiaries may see an increase,
decrease, or no change to the amounts of their respective Cash Expenditure Plans.

Individual Services Budgets in ARChoices:

ARChoices is revised to implement an Individual Services Budget (ISB) that is a limit on the
maximum dollar amount of waiver services that may be authorized for or received by each
specific participant. The projected total cost of all authorized waiver services in a person-
centered service plan may not exceed the ISB amount for that participant. With one exception
noted below, the ISB will limit the availability of all setvices received under the waivet, including
without limitation attendant care, respite care, and personal care services, whethet received
through agency cate ot through self-direction under IndependentChoices. The ISB will not limit
the availability of non-waiver Medicaid state plan services. The ISB will not apply to
environmental accessibility adaptations/adaptive equipment.

If a participant’s ISB limits or requires changes to the services that could otherwise be
authorized for the participant, a DHS registered nurse (RN) will work with the participant to
choose a different mix, type, or amount of covered waiver services. If the DHS RN determines
that the waiver services available within the limit of the ISB are insufficient to meet the
patticipant’s needs, the DHS RN will counsel the participant on Medicaid-covered services in
other settings that may be available to meet their needs.

Participants may request exceptions to the ISB in certain situations. Exception requests will be
reviewed and acted upon by a panel of nurses chosen by DAABHS.
The ISB limit will apply to a new participant with their first person-centered service plan and
thereafter. The ISB limit will apply to an existing patticipant on the earlier of when their waiver
eligibility is re-determined; their level of care is reaffirmed or revised; a new independent
assessment ot re-assessment is performed; their person-centered service plan expires or renews
or is extended ot revised; ot they are admitted to or discharged from an inpatient hospital,
nursing facility, assisted living facility, or residential care facility, or are transferred from a
hospice facility. In any other case, the ISB will apply 60 days after the effective date of these
rules changes.
The ISB is based on a patticipant’s ISB Level, as determined by DAABHS from a review of the
patticipant’s Independent Assessment. The three ISB Levels and the cotresponding ISB
atnouints are:
o Intensive: The participant requires total dependence or extensive assistance from another
person in all three areas of mobility, feeding, and toileting. The ISB for a participant with an
assessed ISB Level of Intensive is $30,000 annually.



O Intermediate: The participant requires total dependence or extensive assistance from another
person in two of the areas of mobility, feeding, or toileting. The ISB for a patticipant with an
assessed ISB Level of Intermediate is $20,000 annually.

O Preventative: The participant meets the functional need eligibility requirements for
ARChoices in Section 212.000 but does not meet the criteria for the ISB Levels of Intensive

or Intermediate. The ISB for a participant with an assessed ISB Level of Preventative is
$5,000 annually.

For a participant with total waiver expenditutes of more than $30,000 in calendar year 2018, the
participant will be granted a Transitional Allowance for one year, increasing the participant’s
maximum Individual Services Budget to the amount of the participant’s total waiver
expenditures in calendar year 2018. In the year following the Transitional Allowance, the
participant’s maximum Individual Services Budget will be 95% of the participant’s total waiver
expenditures in calendar year 2019. For each participant, DHS will calculate the patticipant’s
“total watver expenditure” for purposes of the Transitional Allowance on an annualized basis,
excluding expenditures for environmental accessibility adaptations/adaptive equipment.

Limits, Restrictions, and Exclusions on Services:

ARChoices is revised to provide that if the self-directed delivery model is chosen by an
individual other than the beneficiary, that individual may not be the paid employee.

ARChoices is revised to require that a person-centered setvice plan may not include attendant
care hours unless the plan provides for at least 64 hours per month of petsonal care services.
Attendant care services ate intended to supplement personal care services available under the
Medicaid state plan.

ARChoices 1s revised to redefine when certain waiver services may be provided to a patticipant
by a relative, and to prohibit the provision of certain waiver services by an individual who lives
with the participant or has a business partnership or financial or fiduciary relationship with the
beneficiary, or by certain providets employing such an individual.

ARChoices and IndependentChoices are amended to exclude certain services from coverage and
reimbursement, including without limitation certain medical or licensed setvices; services
provided for someone other than the participant; companionship, socialization, entertainment,
and recreational services or activities; housecleaning for home areas shared with a person
physically able to perform housekeeping of those areas; habilitation services; and services
received or available on a comparable or substitute basis from other sources.

ARChoices is amended to clarify that attendant care and personal care setvices require prior
authorization, while other setvices provided under an authorized person-centered service plan
do not require separate prior authorization.

IndependentChoices is amended to redefine the purpose and permissible uses of the Cash
Allowance, and to establish and itemize which goods and services are excluded from coverage
and reimbursement under the program. It is also amended to eliminate references to extensions
of benefits for personal care services.

Tasks performed as part of Personal Care services, including without limitation assistance with
medication, will be subject to Arkansas State Board of Nursing Position Statement 97-2.
Personal Care services for all beneficiaries age 21 and older will be strictly limited to 64 houts
per month. Although current rules permit extensions of benefits to allow more than 64 houts
per month, these provisions are repealed.

When Personal Care services are delivered through a home health agency ot private care agency,
the person providing the direct care who works for the agency may not reside (permanently,
seasonally, or occasionally) in the same premises as the beneficiary; may not have a business,
financial, or fiduciary relationship of any kind with the beneficiary or the beneficiaty’s legal



representative; and may not be related to the beneficiary by blood (consanguinity relationship) or
by marriage ot adoption (affinity relationship) to the fourth degtee.

Personal Care services may include employment-related personal care associated with
transportation.

Current language setting an eight-hout limit on shopping for personal care items and
transportation to stores to shop for personal care items is repealed.

The Personal Care Manual is revised to establish certain conditions of coverage and
reimbursement. The conditions include without limitation that the personal care services must
be reasonable and medically necessary, suppotrted by the individual’s latest nursing evaluation,
and consistent with the individual’s service plan; the services must be expressly authorized in an
approved prior authotization; the services must not be available from another source; the
services may not be in excess of ot otherwise inconsistent with limits on the amount, frequency,
or duration of services; the services must be provided by qualified, Medicaid-enrolled, DPSQA-
certified providers; and must be provided in compliance with all applicable Arkansas Medicaid
program regulations and provider manuals, and with all applicable Arkansas scope of practice
laws and regulations pertaining to nutses, physicians, skilled therapists, and other professionals.
The Personal Care Manual is revised to impose cettain exclusions from coverage and
reimbursement. These exclusions include without limitation certain medical ot licensed services;
services provided for someone other than the participant; companionship, socialization,
entertainment, and recreational services or activities; habilitation setvices; and mental health
counseling or services.

The length of Personal Cate prior authotizations is extended from six months to one year but
may be modified if the beneficiary has a change of condition.

Based on the use of the ISB and/or the changes to limits and restrictions on setvices,
ARChoices, Living Choices, IndependentChoices, and Personal Care beneficiaries may see an
increase, decrease, or no change in the services or funds available to them or included on their
person-centered service plan, cash expenditure plan, or individualized plan of care.

Availability and Definitions of Services:

The Adult Family Homes service in ARChoices is eliminated. Any beneficiary currently receiving
this service will be unable to receive this service after January 1, 2019.

A new service, Prevocational Services, is added to ARChoices for participants with physical
disabilities.

The definition of Attendant Care services in ARChoices is amended to eliminate three tasks:
“Managing Finances,” “Communication,” and “Ttaveling.” The definition is also amended to
define “health-related tasks” and to modify and clarify the definitions of the following tasks:
“personal hygiene,” “mobility/ambulating,” “meal planning,” “laundry,” “shopping,” and
“housekeeping.” The definition is amended to specify circumstances under which Attendant
Care services are not covered ot reimbursable.

The definitions and requitements for “Respite Care” are revised to clarify and limit when respite
care is covered and reimbursed.

The Personal Care service definitions and restrictions for “Consuming Meals” are revised to
include the intake of fluids and to exclude meal preparation.

The Personal Care service definitions and restrictions for “Petsonal Hygiene” are clarified to
mean grooming, shampooing, shaving, skin care, oral care, brushing or combing of hair, and
menstrual hygiene.

The Personal Care service definitions and restrictions for “Mobility and Ambulation™ are
clarified to mean functional mobility (moving from seated to standing, getting in and out of bed)
and mastering the use of adaptive equipment.



The Personal Care service definitions and restrictions for “Incidental Housekeeping” are
clarified to refer only to arcas that are directly used by the beneficiary.

The Personal Care service definitions and restrictions for “Shopping” are clarified to include
items necessary for the beneficiary’s health.

Service and Provider Requitements and Limitations:

Providers under ARChoices, IndependentChoices, and Personal Care will be required to
undergo state and national, fingerprint-based ctiminal background checks and central registry
checks and repeat those checks on a regular basis consistent with state law.

Provider certification requirements for ARChoices are amended to require all providers to
recertify annually.

ARChoices is amended to clatify when an environmental accessibility adaptation/adaptive
equipment provider is required to submit a plumbing or electrical license with a bid, and to
require bids to specify what work, if any, requires such a license.

Providers of frozen home-delivered meals under ARChoices must contact each client daily,
Monday through Friday, in person or by phone, to ensure the individual’s safety and well-being,
unless the client receives attendant care or personal care services more than three times per
week, or the client receives only weekend meals.

DHS will require providers of Attendant Care Services, Respite Care, and Home-Delivered
Meals under ARChoices to participate in Electronic Visit Verification (EVV), consistent with
new federal requirements.

For Living Choices, DPSQA will be authorized to temporarily impose a moratoria, numerical
caps, or other limits on the certification and enrollment of new assisted living facility providers,
consistent with the authority and requirements of 42 CFR 455.470 (b) and (c) and with the
approval of the federal Centers for Medicare and Medicaid Setvices (CMS). All Living Choices
providers will be required to be certified by DPSQA.

Living Choices providers will be required to immediately repott to DHS any changes in a
beneficiary’s condition, rather than the current requirement of quarterly monitoring. The
quarterly monitoring requirements are eliminated.

Fot IndependentChoices, backup caregivers will now be required to enroll as caregivers with
DPSQA.

For Personal Care, current language permitting Level II Assisted Living Facilities (Level 11
ALFs) and Division of Developmental Disabilities Services Community Providers to enroll as
personal care providers and to provide personal care services is repealed.

All Personal Care providers will be required to be certified by DPSQA.

Form/documentation requirements for Personal Care individualized setvice plans, requests
submitted by providers, and service logs are clarified and revised. Service plan revisions will be
required to be submitted as amended prior authorization requests.

Reimbursement provisions and methodologies for residential care facilities (RCF) and assisted
living facilities (ALF) are revised to use the tetm “Payment Level” in place of the term “Level of
Care,” and to incorporate the THS into the determination of the Payment Level.

PACE is clarified to make explicit that failure to submit 2 PACE provider application to
DAABHS at the same time or prior to submitting the application to CMS shall constitute
grounds for DAABHS denying or delaying approval of the application.

Payment Changes:

For ARChoices, the unit of service for Personal Emergency Response System (PERS) is
changed from 1 day to 1 month, with a limit of 12 units per year.



o For Living Choices, the existing four-tier payment structure for assisted living facilities is
eliminated and replaced with a single, statewide daily rate for all beneficiaties.

Taken togethert, all of the proposed changes outlined above will impact beneficiaries. Individual
beneficiaries may see an inctease ot reduction in the amount, level, duration, frequency, type, and
mix of services available to them, or their services may remain the same. Initial or continued
eligibility for or entrollment in the ARChoices or Living Choices waiver programs ot PACE, or
eligibility for coverage of Personal Care Services or IndependentChoices services may be positively
or adversely affected in individual cases.

Taken togethet, all of the proposed changes outlined above will also impa“ct the providers of
services, including, without limitation, provider operations, finances, billing practices, staffing, and
compliance.

The ARChoices Waiver Amendment, Living Choices Waiver Amendment, Personal Care State Plan
Amendment, and IndependentChoices State Plan Amendment are further subject to review and
approval by the federal Centets for Medicare and Medicaid Services (CMS).

DHS estimates that the proposed changes outlined above are expected to result in a net decrease in
aggregate Medicaid expenditures of $9.27 million in State Fiscal Year 2019 and $13.92 million in
State Fiscal Year 2020.

The rules will be effective January 1, 2019.

Public hearings will be held on these changes on the following dates, times, and locations:

e Monday, October 15, 2018, 5pm, Arkansas College of Osteopathic Medicine, 7000 Chad Colley
Blvd, Fort Smith, AR;

e ‘Thursday, October 18, 2018, 5pm, Drew Memorial Hospital Conf. A., 778 Scoggin Dr.,
Monticello, AR;

e Thursday, October 22, 2018, 5pm, UA Hope Hempstead Hall, 2500 South Main St., Hope, AR;

e Tuesday, October 29, 2018, 5pm, Arkansas Enterprises for the Developmentally Disabled, 105
E Roosevelt Rd., Little Rock, AR; and

e Wednesday, November 7, 2018, 5pm, St. Bernard’s Medical Centet Auditorium, 225 E. Jackson
Ave., Jonesboro, AR.



