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 1                                CAPTION
 2         PROCEEDINGS in the above-styled and numbered cause
 3    on the 23rd day of October, 2017, before Faith Grigsby,
 4    Arkansas Supreme Court Certified Court Reporter #686, at
 5    10:00 a.m., in the Hearing Room of the Arkansas
 6    Insurance Department, 1200 West Third Street, Little
 7    Rock, Arkansas, pursuant to the agreement hereinafter
 8    set forth.
 9
10                         * * * * * * * * * *
11
12
13
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17
18
19
20
21
22
23
24
25


Grigsby Reporting Services







Page 4


 1                             PROCEEDINGS
 2                           OCTOBER 23, 2017
 3                   HEARING OFFICER:  Well, good morning.  It
 4              is 10:00 on October 23, 2017, and we are here
 5              in the matter of the Proposed Amended Rule 27,
 6              Minimum Standards for Medicare Supplement
 7              Policies.  My name is Russ Galbraith and
 8              Commissioner Kerr has designated me as the
 9              hearing officer in this matter.  Representing
10              the Department is Booth Rand.
11                   Booth, you can get it started.
12                   MR. RAND:  Thank you, Mr. Hearing Officer.
13              I've got quite a few documents that we would
14              like to submit into the administrative record,
15              most all of which are, as you are aware,
16              required by the APA and the Bureau of
17              Legislative Research and the Arkansas statutes.
18                   The first exhibit is your Designation of
19              Hearing Officer signed by the Commissioner.
20              Exhibit Number 2 is the copy of the Proposed
21              Rule 27.  It's not been signed yet.  Exhibit
22              Number 3 is a copy of the markup of proposed
23              Rule 27.  The markup shows the changes to AID
24              Rule 27 that we propose to have the Department
25              adopt today.
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 1                   Exhibit 4 is a copy of Act 684 of the
 2              Arkansas State Legislature, formerly Senate
 3              Bill 642 sponsored by Senator Rapert, which is
 4              one of the reasons why we're here today.  The
 5              act requires the Insurance Department to modify
 6              its current Rule 27 to allow for the sale of
 7              Medigap policies to individuals under 65 with a
 8              disability.
 9                   Exhibit Number 5 is a copy of the Notice of
10              Public Hearing that went out, that was issued.
11              Exhibit 6 is a summary that I wrote for the BLR
12              describing the proposed changes.  Exhibit 7 is
13              a copy of the electronic mail distribution
14              blast, which included the NOPH, which links the
15              NOPH to a rule for the industry review for
16              comments.
17                   Exhibit 8 is a cover letter that we sent to
18              the Arkansas Democrat Gazette advising them
19              that we wish to run newspaper notice describing
20              the date and time for the proposed rule changes
21              and to describe to the public when and where we
22              were going to meet to discuss these rule
23              changes for today, October 23rd at 10:00 a.m.
24              I believe the newspaper notice ran for three
25              days, as it's required to, on 9/18, 9/19, 9/20.
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 1              That's in Exhibit 9.
 2                   Exhibit 10 is a cover letter to Donna Davis
 3              at Arkansas Legislative Council that enclosed a
 4              copy of the proposed rule.  Exhibits 11 and 12
 5              are filings that we make with the cover letter
 6              and proposed rule to Arkansas Legislative
 7              Council.  The rest of the items, 13 through 16,
 8              are letters that we send as a matter of
 9              courtesy to various officials describing our
10              proposed rule changes.
11                   Exhibit 17 is an open area where we receive
12              public comments.  I've only gotten one public
13              comment today and it's from Fresenius Medical
14              Care Group that I would like to admit into the
15              record.  It makes a comment.  So I will talk
16              about their letter in a minute.  But I would
17              make that as part of Exhibit Number 17.  And I
18              move to admit those items into the
19              administrative record.
20                   HEARING OFFICER:  So, without objection,
21              Department's Exhibits 1 through 17 will be
22              added to the record, and you can continue.
23                   (WHEREUPON, Exhibits Number 1 through 17
24              were marked for identification and are attached
25              hereto.)
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 1                   MR. RAND:  The Arkansas Insurance
 2              Department Rule 27 that we're reviewing today
 3              is a pre-existing Arkansas Insurance Department
 4              rule.  This is not a new rule.  We are making
 5              amendments to it.  It's, I don't know, 25/30
 6              years old.  We have made amendments to it over
 7              the years reacting to Medicare changes.  I
 8              think the last time we amended Rule 27 is what
 9              we call our Med Supp Rule.  The Medigap Rule
10              was in 2009.
11                   Mr. Galbraith, if you'll look at Exhibit 3,
12              that is the markup of the proposed changes that
13              we would ask that the Department adopt today.
14              As you can tell from Exhibit 3, the markup will
15              show that we've added Section 9.2, and we add a
16              Section 25.  So let's start with those.
17                   The two, basic changes that we're making in
18              this rule, one is to react to Act 686, which is
19              Senator Rapert's Act that I have left a copy of
20              you on Exhibit 4.  In Exhibit 4, in the Act it
21              says, The Insurance Department shall amend
22              State Insurance Department Rule 27 to allow for
23              the sale and purchase of certain policies with
24              Medigap coverage by Arkansans who are under 65
25              years of age and have no care due to
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 1              disability.  If you will look back at the
 2              markup in Section 25, that is where we do that.
 3                   In Section 25, we are requiring the issuers
 4              to make available Medigap policies to persons
 5              who are on disability.  That is in Section 25.
 6              Let me be very clear about that availability.
 7              If you look at Section 25 of the markup -- it's
 8              way back in here -- the language that we added
 9              to make it available makes it clear, although
10              the policies --
11                   HEARING OFFICER:  Booth, can you give me a
12              second --
13                   MR. RAND:  Yeah.
14                   HEARING OFFICER:  -- to find this.  Because
15              I'm still going through this.  Is there an
16              appendix back here or have I not gotten to 25
17              yet?  Oh, hold on.  I got it.  I'm on 26.  25.
18              I got it.  Go ahead.
19                   MR. RAND:  And we're editing the provision
20              that's new in this rule to comply with Senator
21              Rapert's Act that requires the Medigap issuers
22              to offer at least one of ten Med Supp plans to
23              persons who are on a disability.
24                   Now, I want to make it very clear that we
25              are permitting in this.  We are not requiring
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 1              the issuers rate these below 65 with a
 2              disability with the plus-65 group for purposes
 3              of rating.  They are going to be separately
 4              rated related to their disability and age.  So
 5              the reason for that is to avoid rate increases
 6              that we believe would occur if we were to rate
 7              that group into the plus-65 crowd.  They are
 8              disabled and they have already an automatic
 9              claim issued there with their condition.  So we
10              are making it available, but they will be
11              separately rated.
12                   Now, one of the things that the law
13              requires is that we make sure that the
14              availability for the below 65 with a disability
15              is "competitively priced".  I've asked the
16              issuers to explain how they are going to
17              accomplish that.  We know that the policies
18              will probably be more expensive than the ones
19              for 65 and above that don't have a disability.
20              But we're going to encourage the Hearing
21              Officer to leave the record open so that I can
22              receive data or comments from the issuers
23              related to how they're going to competitively
24              price the below 65 with disability to make sure
25              that it is competitive within their system.  So
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 1              we are making it available with Section 25.
 2                   The other change is a separate, unconnected
 3              one and it's in -- if you look back on Exhibit
 4              3, which is our markup, under Section 9.2, Mr.
 5              Hearing Officer, you can see that we added
 6              another section, and these are amendments that
 7              we've had to adopt from MACRA -- which is MACRA
 8              is a federal law that stands for Medicare
 9              Access and CHIP Reauthorization Act, a.k.a
10              MACRA.
11                   And, essentially, what it is, it's a
12              federal law that was passed last year or a year
13              and a half ago that says, essentially, that
14              after 2020 for any eligible Medicare
15              beneficiaries, they are not going to be allowed
16              to purchase Medigap Plans F and C.  And I
17              adopted, in Section 9.2, the NAIC model
18              language that the NAIC working group suggested
19              that the regulators across the country adopt to
20              comply with MACRA.  So Section 9.2 is the NAIC
21              language that was submitted to the regulators
22              that was vetted, that we believe complies with
23              MACRA.
24                   If we don't adopt Section 9.2, we're going
25              to be preempted if we don't.  So we're
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 1              preempted under federal law, under MACRA, to
 2              exclude Medigap Plans C and F for newly
 3              eligible Medicare beneficiaries who become
 4              newly eligible after 2020.
 5                   Now, what's going on behind that, as I
 6              understand it, Medicare believes that some of
 7              the Medigap plans, particularly F and C, which
 8              cover all out-of-pocket cost for Medicare
 9              beneficiaries, are driving up the Medicare
10              medical cost.  People are more likely to go get
11              medical services, surgeries, and procedures
12              done if they know that they're going to have no
13              out of pocket.  Medicare wants, as I understand
14              it, the Medicare beneficiaries to have more
15              skin in the game, to have to pay out-of-pocket
16              cost, to act as a disincentive to
17              overutilization and some other issues.
18                   So this was something that was federally
19              filed.  It's a federal law that prohibits it.
20              So what we're doing in Section 9.2 is,
21              essentially, mirroring what the requirements
22              are under federal law.  If we don't put this in
23              there, we're going to get preempted.
24                   So these are the proposed changes to the
25              rule that we have.  Just a couple of comments.
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 1              I guess, the more controversial issues with
 2              respect to these amendments are reflected a
 3              little bit in this public comment from the
 4              Fresenius Medical Care Group.  The providers
 5              are under the understanding that these new
 6              policies that would be available to under 65
 7              and below who are disabled have to be priced
 8              similarly to the over age 65 plans.  That's not
 9              the way we read that.  We do want to make sure
10              that the ones that are available to 65 and
11              below who are on disability are competitively
12              priced.
13                   The other issue -- and I believe Ms. Pruitt
14              from Mitchell Williams, who represents AHIP, or
15              UHC, may talk about this.  It relates to the
16              effective date.  The effective date of this
17              proposed rule, as its written right now, is
18              1/1/2018.  As I understand it, one of the
19              comments is going to be that, if you make these
20              requirements apply 1/1/2018, please bear in
21              mind that we've already filed for our Medigap
22              policies this year.  So we're not going to be
23              able to, in 2018, adjust to these requirements
24              until 2019.  So all of our Medigap contracts
25              and policies that you're going to make us cover
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 1              65 and below have already been reviewed and
 2              approved by AID in 2018.  So we need a year to
 3              wait.
 4                   Now, we could make the issuers file new
 5              policies on 1/1/2018.  There's still going to
 6              be a lag time here.  So one thing that I want
 7              to do is to suggest to the Hearing Officer to
 8              keep the record open for the competitive
 9              pricing and, two, keep it open so that we can
10              look and see how the Department can maybe make
11              the effective date jive with the companies
12              filing requirements, because they file for
13              these before this has gone into effect.
14                   HEARING OFFICER:  There's no limitation
15              from the statute in terms of an effective date?
16              That was just our own effective date?
17                   MR. RAND:  Let me read you what the Act
18              says, and this it says -- the answer is no.
19              But the Act says, The State Insurance
20              Department shall amend State Insurance
21              Department rule to allow for the sale of
22              certain policies of Medigap coverage who are
23              under 65 years of age and have Medicare due to
24              a disability.
25                   It doesn't really say when we have to do
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 1              it.  But I will tell you that Senator Rapert
 2              wants this as effective as he probably can get
 3              it.
 4                   HEARING OFFICER:  Well, sure, but we don't
 5              want to disrupt --
 6                   MR. RAND:  True.
 7                   HEARING OFFICER:  -- or have as little
 8              disruption as possible, and if that's something
 9              that we can do, then I would encourage that.
10                   MR. RAND:  So we're doing two changes.  One
11              is to comply with MACRA.  And, again, the MACRA
12              changes are not going to apply, in reality,
13              until 2020, so we've got a little bit of time
14              there for people to get off Cs and Fs.  And
15              then the other change is related to the
16              availability of under 65 and the understanding
17              that they're going to be rated separately.
18                   HEARING OFFICER:  Has the Department
19              responded to the public comment that we got in
20              terms of alleviating their concerns?
21                   MR. RAND:  Not yet.
22                   HEARING OFFICER:  No?  Okay.
23                   MR. RAND:  Not yet.
24                   HEARING OFFICER:  And are you ready for
25              public comment?
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 1                   MR. RAND:  Yes.
 2                   HEARING OFFICER:  Do we have anybody that
 3              wants to speak on this rule here today?  If you
 4              would, just identify yourself and have a seat
 5              right there, that'd be great.
 6                   MS. PRUITT:  Good morning.  My name is
 7              Kendra Pruitt.  I'm with the Mitchell Williams
 8              Law Firm.  I'm here on behalf of America's
 9              Health Insurance Plans, and I have a letter in
10              support of the proposed change, offering just
11              one change to the proposal, as Mr. Rand
12              mentioned, and that's the effective date.
13                   The letter from America's Health Insurance
14              Plans is absolutely in support of it, but they
15              would propose that the rule change the
16              effective date from January 1, 2018, because
17              the members would be hard pressed to implement
18              those substantial changes by that deadline.  I
19              believe that they have indicated in the letter
20              that I, again, want to enter into the record,
21              an effective date of January 1, 2019.  However,
22              we understand that there is an interest to have
23              those changes in place next year.  So we would
24              propose that, at the earliest, July 1, 2018.
25              And so here's this letter.
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 1                   MR. RAND:  July 2018 might work.  My
 2              problem with this is with MACRA.
 3                   HEARING OFFICER:  How would we label that
 4              exhibit, Booth?  17A and B?  Because that's
 5              public comment, so we're going to add that to
 6              17.
 7                   MR. RAND:  This will be 17B.
 8                   HEARING OFFICER:  Anything else?
 9                   MS. PRUITT:  That is it.
10                   HEARING OFFICER:  Thank you.
11                   MS. PRUITT:  Thank you.
12                   HEARING OFFICER:  Is there anyone else that
13              wants to speak on this rule?
14                     (No audible response given)
15                   HEARING OFFICER:  If not, then we're going
16              to keep the record open, as you suggested, on
17              the competitive pricing issue, but also on our
18              determination of the effective date.
19                   MR. RAND:  Yes, sir.
20                   HEARING OFFICER:  What is your suggestion
21              on how long we should keep that open?
22                   MR. RAND:  Twenty days.  I believe Joint
23              Interim Commerce -- Insurance and Commerce
24              meets on the 7th of November.  That's just not
25              enough time.  I mean, the law only requires us
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 1              to get it reviewed before January 1st, so I
 2              think we've got some time.  So 20 days is fine
 3              with me.
 4                   HEARING OFFICER:  Then we'll keep the
 5              record open for 20 days for those two specific
 6              issues.
 7                   Is there anything else for the good of the
 8              order?
 9                   MR. RAND:  No, sir.  That is it.
10                   HEARING OFFICER:  Do you have a
11              question/comment?
12                   MS. CLEMENTS:  I'm Levern Clements and I
13              work in SHIIP.  I have a question.  If you
14              could repeat why you're no longer making
15              Policies C and F available.
16                   MR. RAND:  That's not us.  That's the
17              federal government.
18                   MS. CLEMENTS:  What is it?
19                   MR. RAND:  The federal government, CMS, has
20              decided that people with C and F which,
21              basically, as I understand it, cover 100
22              percent of your out of pocket cost.  They are a
23              problem to CMS because people tend to utilize
24              the Medicare services because they know that if
25              they've got a C and F, they're more likely to
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 1              use as much medical services as they can.
 2              That's my understanding of what's going on
 3              behind MACRA.  And, again, they're going to
 4              make these changes implement on 2020, so you've
 5              got a little bit of a window.
 6                   So, the other products that are not C and
 7              F, which have more significant cost sharing
 8              responsibilities, I don't know how those are
 9              going to be adjusted, if they are required to
10              be.  But that's not something that the state is
11              removing.
12                   MS. CLEMENTS:  Federal.  Okay.
13                   MR. RAND:  That is federal.  If we don't
14              put this in there, it will be removed whether
15              we do or don't.
16                   HEARING OFFICER:  Well, if there's not
17              anything else, then the record will stay open
18              for 20 days, and the hearing is adjourned at
19              10:20.
20                   (WHEREUPON, the proceedings were concluded
21              in this matter at 10:20 a.m.)
22
23
24
25
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      STATE OF ARKANSAS      )
                               )ss
      COUNTY OF PULASKI      )
           I, Faith Grigsby, CCR, Certified Stenomask
      Reporter before whom the foregoing testimony was
      taken, do hereby certify that the witness was duly
      sworn by me; that the testimony of said witness was
      taken by me and was thereafter reduced to typewritten
      form under my supervision; that the deposition is a
      true and correct record of the testimony given by said
      witness; that I am neither counsel for, related to,
      nor employed by the parties to the action in which
      this deposition was taken, and further, that I am not
      a relative or employee of any attorney or counsel
      employed by the parties hereto, nor financially
      interested in the outcome of this action.
           I FURTHER CERTIFY, that I have no contract with
      the parties within this action that affects or has a
      substantial tendency to affect impartiality, that
      requires me to relinquish control of an original
      deposition transcript or copies of the transcript
      before it is certified and delivered to the custodial
      attorney, or that requires me to provide any service
      not made available to all parties to the action.
           WITNESS MY HAND AND SEAL this 1st day of
      November, 2017.
      _____________________________________
      FAITH GRIGSBY
      Arkansas State Supreme Court
      Certified Court Reporter #686
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 1                 PROCEEDINGS
 2               OCTOBER 23, 2017
 3       HEARING OFFICER: Well, good morning.  It
 4  is 10:00 on October 23, 2017, and we are here
 5  in the matter of the Proposed Amended Rule 27,
 6  Minimum Standards for Medicare Supplement
 7  Policies.  My name is Russ Galbraith and
 8  Commissioner Kerr has designated me as the
 9  hearing officer in this matter.  Representing
10  the Department is Booth Rand.
11       Booth, you can get it started.
12       MR. RAND: Thank you, Mr. Hearing Officer.
13  I've got quite a few documents that we would
14  like to submit into the administrative record,
15  most all of which are, as you are aware,
16  required by the APA and the Bureau of
17  Legislative Research and the Arkansas statutes.
18       The first exhibit is your Designation of
19  Hearing Officer signed by the Commissioner.
20  Exhibit Number 2 is the copy of the Proposed
21  Rule 27.  It's not been signed yet.  Exhibit
22  Number 3 is a copy of the markup of proposed
23  Rule 27.  The markup shows the changes to AID
24  Rule 27 that we propose to have the Department
25  adopt today.
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 1       Exhibit 4 is a copy of Act 684 of the
 2  Arkansas State Legislature, formerly Senate
 3  Bill 642 sponsored by Senator Rapert, which is
 4  one of the reasons why we're here today.  The
 5  act requires the Insurance Department to modify
 6  its current Rule 27 to allow for the sale of
 7  Medigap policies to individuals under 65 with a
 8  disability.
 9       Exhibit Number 5 is a copy of the Notice of
10  Public Hearing that went out, that was issued.
11  Exhibit 6 is a summary that I wrote for the BLR
12  describing the proposed changes.  Exhibit 7 is
13  a copy of the electronic mail distribution
14  blast, which included the NOPH, which links the
15  NOPH to a rule for the industry review for
16  comments.
17       Exhibit 8 is a cover letter that we sent to
18  the Arkansas Democrat Gazette advising them
19  that we wish to run newspaper notice describing
20  the date and time for the proposed rule changes
21  and to describe to the public when and where we
22  were going to meet to discuss these rule
23  changes for today, October 23rd at 10:00 a.m.
24  I believe the newspaper notice ran for three
25  days, as it's required to, on 9/18, 9/19, 9/20.
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 1  That's in Exhibit 9.
 2       Exhibit 10 is a cover letter to Donna Davis
 3  at Arkansas Legislative Council that enclosed a
 4  copy of the proposed rule.  Exhibits 11 and 12
 5  are filings that we make with the cover letter
 6  and proposed rule to Arkansas Legislative
 7  Council.  The rest of the items, 13 through 16,
 8  are letters that we send as a matter of
 9  courtesy to various officials describing our
10  proposed rule changes.
11       Exhibit 17 is an open area where we receive
12  public comments.  I've only gotten one public
13  comment today and it's from Fresenius Medical
14  Care Group that I would like to admit into the
15  record.  It makes a comment.  So I will talk
16  about their letter in a minute.  But I would
17  make that as part of Exhibit Number 17.  And I
18  move to admit those items into the
19  administrative record.
20       HEARING OFFICER: So, without objection,
21  Department's Exhibits 1 through 17 will be
22  added to the record, and you can continue.
23       (WHEREUPON, Exhibits Number 1 through 17
24  were marked for identification and are attached
25  hereto.)
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 1       MR. RAND: The Arkansas Insurance
 2  Department Rule 27 that we're reviewing today
 3  is a pre-existing Arkansas Insurance Department
 4  rule.  This is not a new rule.  We are making
 5  amendments to it.  It's, I don't know, 25/30
 6  years old.  We have made amendments to it over
 7  the years reacting to Medicare changes.  I
 8  think the last time we amended Rule 27 is what
 9  we call our Med Supp Rule.  The Medigap Rule
10  was in 2009.
11       Mr. Galbraith, if you'll look at Exhibit 3,
12  that is the markup of the proposed changes that
13  we would ask that the Department adopt today.
14  As you can tell from Exhibit 3, the markup will
15  show that we've added Section 9.2, and we add a
16  Section 25.  So let's start with those.
17       The two, basic changes that we're making in
18  this rule, one is to react to Act 686, which is
19  Senator Rapert's Act that I have left a copy of
20  you on Exhibit 4.  In Exhibit 4, in the Act it
21  says, The Insurance Department shall amend
22  State Insurance Department Rule 27 to allow for
23  the sale and purchase of certain policies with
24  Medigap coverage by Arkansans who are under 65
25  years of age and have no care due to
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 1  disability.  If you will look back at the
 2  markup in Section 25, that is where we do that.
 3       In Section 25, we are requiring the issuers
 4  to make available Medigap policies to persons
 5  who are on disability.  That is in Section 25.
 6  Let me be very clear about that availability.
 7  If you look at Section 25 of the markup -- it's
 8  way back in here -- the language that we added
 9  to make it available makes it clear, although
10  the policies --
11       HEARING OFFICER: Booth, can you give me a
12  second --
13       MR. RAND: Yeah.
14       HEARING OFFICER: -- to find this.  Because
15  I'm still going through this.  Is there an
16  appendix back here or have I not gotten to 25
17  yet?  Oh, hold on.  I got it.  I'm on 26.  25.
18  I got it.  Go ahead.
19       MR. RAND: And we're editing the provision
20  that's new in this rule to comply with Senator
21  Rapert's Act that requires the Medigap issuers
22  to offer at least one of ten Med Supp plans to
23  persons who are on a disability.
24       Now, I want to make it very clear that we
25  are permitting in this.  We are not requiring
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 1  the issuers rate these below 65 with a
 2  disability with the plus-65 group for purposes
 3  of rating.  They are going to be separately
 4  rated related to their disability and age.  So
 5  the reason for that is to avoid rate increases
 6  that we believe would occur if we were to rate
 7  that group into the plus-65 crowd.  They are
 8  disabled and they have already an automatic
 9  claim issued there with their condition.  So we
10  are making it available, but they will be
11  separately rated.
12       Now, one of the things that the law
13  requires is that we make sure that the
14  availability for the below 65 with a disability
15  is "competitively priced".  I've asked the
16  issuers to explain how they are going to
17  accomplish that.  We know that the policies
18  will probably be more expensive than the ones
19  for 65 and above that don't have a disability.
20  But we're going to encourage the Hearing
21  Officer to leave the record open so that I can
22  receive data or comments from the issuers
23  related to how they're going to competitively
24  price the below 65 with disability to make sure
25  that it is competitive within their system.  So
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 1  we are making it available with Section 25.
 2       The other change is a separate, unconnected
 3  one and it's in -- if you look back on Exhibit
 4  3, which is our markup, under Section 9.2, Mr.
 5  Hearing Officer, you can see that we added
 6  another section, and these are amendments that
 7  we've had to adopt from MACRA -- which is MACRA
 8  is a federal law that stands for Medicare
 9  Access and CHIP Reauthorization Act, a.k.a
10  MACRA.
11       And, essentially, what it is, it's a
12  federal law that was passed last year or a year
13  and a half ago that says, essentially, that
14  after 2020 for any eligible Medicare
15  beneficiaries, they are not going to be allowed
16  to purchase Medigap Plans F and C.  And I
17  adopted, in Section 9.2, the NAIC model
18  language that the NAIC working group suggested
19  that the regulators across the country adopt to
20  comply with MACRA.  So Section 9.2 is the NAIC
21  language that was submitted to the regulators
22  that was vetted, that we believe complies with
23  MACRA.
24       If we don't adopt Section 9.2, we're going
25  to be preempted if we don't.  So we're
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 1  preempted under federal law, under MACRA, to
 2  exclude Medigap Plans C and F for newly
 3  eligible Medicare beneficiaries who become
 4  newly eligible after 2020.
 5       Now, what's going on behind that, as I
 6  understand it, Medicare believes that some of
 7  the Medigap plans, particularly F and C, which
 8  cover all out-of-pocket cost for Medicare
 9  beneficiaries, are driving up the Medicare
10  medical cost.  People are more likely to go get
11  medical services, surgeries, and procedures
12  done if they know that they're going to have no
13  out of pocket.  Medicare wants, as I understand
14  it, the Medicare beneficiaries to have more
15  skin in the game, to have to pay out-of-pocket
16  cost, to act as a disincentive to
17  overutilization and some other issues.
18       So this was something that was federally
19  filed.  It's a federal law that prohibits it.
20  So what we're doing in Section 9.2 is,
21  essentially, mirroring what the requirements
22  are under federal law.  If we don't put this in
23  there, we're going to get preempted.
24       So these are the proposed changes to the
25  rule that we have.  Just a couple of comments.
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 1  I guess, the more controversial issues with
 2  respect to these amendments are reflected a
 3  little bit in this public comment from the
 4  Fresenius Medical Care Group.  The providers
 5  are under the understanding that these new
 6  policies that would be available to under 65
 7  and below who are disabled have to be priced
 8  similarly to the over age 65 plans.  That's not
 9  the way we read that.  We do want to make sure
10  that the ones that are available to 65 and
11  below who are on disability are competitively
12  priced.
13       The other issue -- and I believe Ms. Pruitt
14  from Mitchell Williams, who represents AHIP, or
15  UHC, may talk about this.  It relates to the
16  effective date.  The effective date of this
17  proposed rule, as its written right now, is
18  1/1/2018.  As I understand it, one of the
19  comments is going to be that, if you make these
20  requirements apply 1/1/2018, please bear in
21  mind that we've already filed for our Medigap
22  policies this year.  So we're not going to be
23  able to, in 2018, adjust to these requirements
24  until 2019.  So all of our Medigap contracts
25  and policies that you're going to make us cover
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 1  65 and below have already been reviewed and
 2  approved by AID in 2018.  So we need a year to
 3  wait.
 4       Now, we could make the issuers file new
 5  policies on 1/1/2018.  There's still going to
 6  be a lag time here.  So one thing that I want
 7  to do is to suggest to the Hearing Officer to
 8  keep the record open for the competitive
 9  pricing and, two, keep it open so that we can
10  look and see how the Department can maybe make
11  the effective date jive with the companies
12  filing requirements, because they file for
13  these before this has gone into effect.
14       HEARING OFFICER: There's no limitation
15  from the statute in terms of an effective date?
16  That was just our own effective date?
17       MR. RAND: Let me read you what the Act
18  says, and this it says -- the answer is no.
19  But the Act says, The State Insurance
20  Department shall amend State Insurance
21  Department rule to allow for the sale of
22  certain policies of Medigap coverage who are
23  under 65 years of age and have Medicare due to
24  a disability.
25       It doesn't really say when we have to do
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 1  it.  But I will tell you that Senator Rapert
 2  wants this as effective as he probably can get
 3  it.
 4       HEARING OFFICER: Well, sure, but we don't
 5  want to disrupt --
 6       MR. RAND: True.
 7       HEARING OFFICER: -- or have as little
 8  disruption as possible, and if that's something
 9  that we can do, then I would encourage that.
10       MR. RAND: So we're doing two changes.  One
11  is to comply with MACRA.  And, again, the MACRA
12  changes are not going to apply, in reality,
13  until 2020, so we've got a little bit of time
14  there for people to get off Cs and Fs.  And
15  then the other change is related to the
16  availability of under 65 and the understanding
17  that they're going to be rated separately.
18       HEARING OFFICER: Has the Department
19  responded to the public comment that we got in
20  terms of alleviating their concerns?
21       MR. RAND: Not yet.
22       HEARING OFFICER: No?  Okay.
23       MR. RAND: Not yet.
24       HEARING OFFICER: And are you ready for
25  public comment?
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 1       MR. RAND: Yes.
 2       HEARING OFFICER: Do we have anybody that
 3  wants to speak on this rule here today?  If you
 4  would, just identify yourself and have a seat
 5  right there, that'd be great.
 6       MS. PRUITT: Good morning.  My name is
 7  Kendra Pruitt.  I'm with the Mitchell Williams
 8  Law Firm.  I'm here on behalf of America's
 9  Health Insurance Plans, and I have a letter in
10  support of the proposed change, offering just
11  one change to the proposal, as Mr. Rand
12  mentioned, and that's the effective date.
13       The letter from America's Health Insurance
14  Plans is absolutely in support of it, but they
15  would propose that the rule change the
16  effective date from January 1, 2018, because
17  the members would be hard pressed to implement
18  those substantial changes by that deadline.  I
19  believe that they have indicated in the letter
20  that I, again, want to enter into the record,
21  an effective date of January 1, 2019.  However,
22  we understand that there is an interest to have
23  those changes in place next year.  So we would
24  propose that, at the earliest, July 1, 2018.
25  And so here's this letter.
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 1       MR. RAND: July 2018 might work.  My
 2  problem with this is with MACRA.
 3       HEARING OFFICER: How would we label that
 4  exhibit, Booth?  17A and B?  Because that's
 5  public comment, so we're going to add that to
 6  17.
 7       MR. RAND: This will be 17B.
 8       HEARING OFFICER: Anything else?
 9       MS. PRUITT: That is it.
10       HEARING OFFICER: Thank you.
11       MS. PRUITT: Thank you.
12       HEARING OFFICER: Is there anyone else that
13  wants to speak on this rule?
14         (No audible response given)
15       HEARING OFFICER: If not, then we're going
16  to keep the record open, as you suggested, on
17  the competitive pricing issue, but also on our
18  determination of the effective date.
19       MR. RAND: Yes, sir.
20       HEARING OFFICER: What is your suggestion
21  on how long we should keep that open?
22       MR. RAND: Twenty days.  I believe Joint
23  Interim Commerce -- Insurance and Commerce
24  meets on the 7th of November.  That's just not
25  enough time.  I mean, the law only requires us
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 1  to get it reviewed before January 1st, so I
 2  think we've got some time.  So 20 days is fine
 3  with me.
 4       HEARING OFFICER: Then we'll keep the
 5  record open for 20 days for those two specific
 6  issues.
 7       Is there anything else for the good of the
 8  order?
 9       MR. RAND: No, sir.  That is it.
10       HEARING OFFICER: Do you have a
11  question/comment?
12       MS. CLEMENTS: I'm Levern Clements and I
13  work in SHIIP.  I have a question.  If you
14  could repeat why you're no longer making
15  Policies C and F available.
16       MR. RAND: That's not us.  That's the
17  federal government.
18       MS. CLEMENTS: What is it?
19       MR. RAND: The federal government, CMS, has
20  decided that people with C and F which,
21  basically, as I understand it, cover 100
22  percent of your out of pocket cost.  They are a
23  problem to CMS because people tend to utilize
24  the Medicare services because they know that if
25  they've got a C and F, they're more likely to
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 1  use as much medical services as they can.
 2  That's my understanding of what's going on
 3  behind MACRA.  And, again, they're going to
 4  make these changes implement on 2020, so you've
 5  got a little bit of a window.
 6       So, the other products that are not C and
 7  F, which have more significant cost sharing
 8  responsibilities, I don't know how those are
 9  going to be adjusted, if they are required to
10  be.  But that's not something that the state is
11  removing.
12       MS. CLEMENTS: Federal.  Okay.
13       MR. RAND: That is federal.  If we don't
14  put this in there, it will be removed whether
15  we do or don't.
16       HEARING OFFICER: Well, if there's not
17  anything else, then the record will stay open
18  for 20 days, and the hearing is adjourned at
19  10:20.
20       (WHEREUPON, the proceedings were concluded
21  in this matter at 10:20 a.m.)
22 
23 
24 
25 
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                   CERTIFICATE
   
   
   ARKANSAS      )
                   )ss
    PULASKI      )
   
   
   aith Grigsby, CCR, Certified Stenomask
   before whom the foregoing testimony was
    hereby certify that the witness was duly
   me; that the testimony of said witness was
   me and was thereafter reduced to typewritten
   r my supervision; that the deposition is a
   correct record of the testimony given by said
   that I am neither counsel for, related to,
   yed by the parties to the action in which
   sition was taken, and further, that I am not
   e or employee of any attorney or counsel
   by the parties hereto, nor financially
   d in the outcome of this action.
   RTHER CERTIFY, that I have no contract with
   es within this action that affects or has a
   al tendency to affect impartiality, that
   me to relinquish control of an original
   n transcript or copies of the transcript
    is certified and delivered to the custodial
    or that requires me to provide any service
   available to all parties to the action.
   ESS MY HAND AND SEAL this 1st day of
    2017.
   
   
   
   
   ____________________________
   GSBY
   State Supreme Court
    Court Reporter #686
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 1                            PROCEEDINGS
  


 2                          OCTOBER 23, 2017
  


 3                  HEARING OFFICER:  Well, good morning.  It
  


 4             is 10:00 on October 23, 2017, and we are here
  


 5             in the matter of the Proposed Amended Rule 27,
  


 6             Minimum Standards for Medicare Supplement
  


 7             Policies.  My name is Russ Galbraith and
  


 8             Commissioner Kerr has designated me as the
  


 9             hearing officer in this matter.  Representing
  


10             the Department is Booth Rand.
  


11                  Booth, you can get it started.
  


12                  MR. RAND:  Thank you, Mr. Hearing Officer.
  


13             I've got quite a few documents that we would
  


14             like to submit into the administrative record,
  


15             most all of which are, as you are aware,
  


16             required by the APA and the Bureau of
  


17             Legislative Research and the Arkansas statutes.
  


18                  The first exhibit is your Designation of
  


19             Hearing Officer signed by the Commissioner.
  


20             Exhibit Number 2 is the copy of the Proposed
  


21             Rule 27.  It's not been signed yet.  Exhibit
  


22             Number 3 is a copy of the markup of proposed
  


23             Rule 27.  The markup shows the changes to AID
  


24             Rule 27 that we propose to have the Department
  


25             adopt today.
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 1                  Exhibit 4 is a copy of Act 684 of the
  


 2             Arkansas State Legislature, formerly Senate
  


 3             Bill 642 sponsored by Senator Rapert, which is
  


 4             one of the reasons why we're here today.  The
  


 5             act requires the Insurance Department to modify
  


 6             its current Rule 27 to allow for the sale of
  


 7             Medigap policies to individuals under 65 with a
  


 8             disability.
  


 9                  Exhibit Number 5 is a copy of the Notice of
  


10             Public Hearing that went out, that was issued.
  


11             Exhibit 6 is a summary that I wrote for the BLR
  


12             describing the proposed changes.  Exhibit 7 is
  


13             a copy of the electronic mail distribution
  


14             blast, which included the NOPH, which links the
  


15             NOPH to a rule for the industry review for
  


16             comments.
  


17                  Exhibit 8 is a cover letter that we sent to
  


18             the Arkansas Democrat Gazette advising them
  


19             that we wish to run newspaper notice describing
  


20             the date and time for the proposed rule changes
  


21             and to describe to the public when and where we
  


22             were going to meet to discuss these rule
  


23             changes for today, October 23rd at 10:00 a.m.
  


24             I believe the newspaper notice ran for three
  


25             days, as it's required to, on 9/18, 9/19, 9/20.
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 1             That's in Exhibit 9.
  


 2                  Exhibit 10 is a cover letter to Donna Davis
  


 3             at Arkansas Legislative Council that enclosed a
  


 4             copy of the proposed rule.  Exhibits 11 and 12
  


 5             are filings that we make with the cover letter
  


 6             and proposed rule to Arkansas Legislative
  


 7             Council.  The rest of the items, 13 through 16,
  


 8             are letters that we send as a matter of
  


 9             courtesy to various officials describing our
  


10             proposed rule changes.
  


11                  Exhibit 17 is an open area where we receive
  


12             public comments.  I've only gotten one public
  


13             comment today and it's from Fresenius Medical
  


14             Care Group that I would like to admit into the
  


15             record.  It makes a comment.  So I will talk
  


16             about their letter in a minute.  But I would
  


17             make that as part of Exhibit Number 17.  And I
  


18             move to admit those items into the
  


19             administrative record.
  


20                  HEARING OFFICER:  So, without objection,
  


21             Department's Exhibits 1 through 17 will be
  


22             added to the record, and you can continue.
  


23                  (WHEREUPON, Exhibits Number 1 through 17
  


24             were marked for identification and are attached
  


25             hereto.)
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 1                  MR. RAND:  The Arkansas Insurance
  


 2             Department Rule 27 that we're reviewing today
  


 3             is a pre-existing Arkansas Insurance Department
  


 4             rule.  This is not a new rule.  We are making
  


 5             amendments to it.  It's, I don't know, 25/30
  


 6             years old.  We have made amendments to it over
  


 7             the years reacting to Medicare changes.  I
  


 8             think the last time we amended Rule 27 is what
  


 9             we call our Med Supp Rule.  The Medigap Rule
  


10             was in 2009.
  


11                  Mr. Galbraith, if you'll look at Exhibit 3,
  


12             that is the markup of the proposed changes that
  


13             we would ask that the Department adopt today.
  


14             As you can tell from Exhibit 3, the markup will
  


15             show that we've added Section 9.2, and we add a
  


16             Section 25.  So let's start with those.
  


17                  The two, basic changes that we're making in
  


18             this rule, one is to react to Act 686, which is
  


19             Senator Rapert's Act that I have left a copy of
  


20             you on Exhibit 4.  In Exhibit 4, in the Act it
  


21             says, The Insurance Department shall amend
  


22             State Insurance Department Rule 27 to allow for
  


23             the sale and purchase of certain policies with
  


24             Medigap coverage by Arkansans who are under 65
  


25             years of age and have no care due to
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 1             disability.  If you will look back at the
  


 2             markup in Section 25, that is where we do that.
  


 3                  In Section 25, we are requiring the issuers
  


 4             to make available Medigap policies to persons
  


 5             who are on disability.  That is in Section 25.
  


 6             Let me be very clear about that availability.
  


 7             If you look at Section 25 of the markup -- it's
  


 8             way back in here -- the language that we added
  


 9             to make it available makes it clear, although
  


10             the policies --
  


11                  HEARING OFFICER:  Booth, can you give me a
  


12             second --
  


13                  MR. RAND:  Yeah.
  


14                  HEARING OFFICER:  -- to find this.  Because
  


15             I'm still going through this.  Is there an
  


16             appendix back here or have I not gotten to 25
  


17             yet?  Oh, hold on.  I got it.  I'm on 26.  25.
  


18             I got it.  Go ahead.
  


19                  MR. RAND:  And we're editing the provision
  


20             that's new in this rule to comply with Senator
  


21             Rapert's Act that requires the Medigap issuers
  


22             to offer at least one of ten Med Supp plans to
  


23             persons who are on a disability.
  


24                  Now, I want to make it very clear that we
  


25             are permitting in this.  We are not requiring
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 1             the issuers rate these below 65 with a
  


 2             disability with the plus-65 group for purposes
  


 3             of rating.  They are going to be separately
  


 4             rated related to their disability and age.  So
  


 5             the reason for that is to avoid rate increases
  


 6             that we believe would occur if we were to rate
  


 7             that group into the plus-65 crowd.  They are
  


 8             disabled and they have already an automatic
  


 9             claim issued there with their condition.  So we
  


10             are making it available, but they will be
  


11             separately rated.
  


12                  Now, one of the things that the law
  


13             requires is that we make sure that the
  


14             availability for the below 65 with a disability
  


15             is "competitively priced".  I've asked the
  


16             issuers to explain how they are going to
  


17             accomplish that.  We know that the policies
  


18             will probably be more expensive than the ones
  


19             for 65 and above that don't have a disability.
  


20             But we're going to encourage the Hearing
  


21             Officer to leave the record open so that I can
  


22             receive data or comments from the issuers
  


23             related to how they're going to competitively
  


24             price the below 65 with disability to make sure
  


25             that it is competitive within their system.  So
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 1             we are making it available with Section 25.
  


 2                  The other change is a separate, unconnected
  


 3             one and it's in -- if you look back on Exhibit
  


 4             3, which is our markup, under Section 9.2, Mr.
  


 5             Hearing Officer, you can see that we added
  


 6             another section, and these are amendments that
  


 7             we've had to adopt from MACRA -- which is MACRA
  


 8             is a federal law that stands for Medicare
  


 9             Access and CHIP Reauthorization Act, a.k.a
  


10             MACRA.
  


11                  And, essentially, what it is, it's a
  


12             federal law that was passed last year or a year
  


13             and a half ago that says, essentially, that
  


14             after 2020 for any eligible Medicare
  


15             beneficiaries, they are not going to be allowed
  


16             to purchase Medigap Plans F and C.  And I
  


17             adopted, in Section 9.2, the NAIC model
  


18             language that the NAIC working group suggested
  


19             that the regulators across the country adopt to
  


20             comply with MACRA.  So Section 9.2 is the NAIC
  


21             language that was submitted to the regulators
  


22             that was vetted, that we believe complies with
  


23             MACRA.
  


24                  If we don't adopt Section 9.2, we're going
  


25             to be preempted if we don't.  So we're
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 1             preempted under federal law, under MACRA, to
  


 2             exclude Medigap Plans C and F for newly
  


 3             eligible Medicare beneficiaries who become
  


 4             newly eligible after 2020.
  


 5                  Now, what's going on behind that, as I
  


 6             understand it, Medicare believes that some of
  


 7             the Medigap plans, particularly F and C, which
  


 8             cover all out-of-pocket cost for Medicare
  


 9             beneficiaries, are driving up the Medicare
  


10             medical cost.  People are more likely to go get
  


11             medical services, surgeries, and procedures
  


12             done if they know that they're going to have no
  


13             out of pocket.  Medicare wants, as I understand
  


14             it, the Medicare beneficiaries to have more
  


15             skin in the game, to have to pay out-of-pocket
  


16             cost, to act as a disincentive to
  


17             overutilization and some other issues.
  


18                  So this was something that was federally
  


19             filed.  It's a federal law that prohibits it.
  


20             So what we're doing in Section 9.2 is,
  


21             essentially, mirroring what the requirements
  


22             are under federal law.  If we don't put this in
  


23             there, we're going to get preempted.
  


24                  So these are the proposed changes to the
  


25             rule that we have.  Just a couple of comments.
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 1             I guess, the more controversial issues with
  


 2             respect to these amendments are reflected a
  


 3             little bit in this public comment from the
  


 4             Fresenius Medical Care Group.  The providers
  


 5             are under the understanding that these new
  


 6             policies that would be available to under 65
  


 7             and below who are disabled have to be priced
  


 8             similarly to the over age 65 plans.  That's not
  


 9             the way we read that.  We do want to make sure
  


10             that the ones that are available to 65 and
  


11             below who are on disability are competitively
  


12             priced.
  


13                  The other issue -- and I believe Ms. Pruitt
  


14             from Mitchell Williams, who represents AHIP, or
  


15             UHC, may talk about this.  It relates to the
  


16             effective date.  The effective date of this
  


17             proposed rule, as its written right now, is
  


18             1/1/2018.  As I understand it, one of the
  


19             comments is going to be that, if you make these
  


20             requirements apply 1/1/2018, please bear in
  


21             mind that we've already filed for our Medigap
  


22             policies this year.  So we're not going to be
  


23             able to, in 2018, adjust to these requirements
  


24             until 2019.  So all of our Medigap contracts
  


25             and policies that you're going to make us cover


                      GRIGSBY REPORTING SERVICES
                            (501) 580-5117







13


  
 1             65 and below have already been reviewed and
  


 2             approved by AID in 2018.  So we need a year to
  


 3             wait.
  


 4                  Now, we could make the issuers file new
  


 5             policies on 1/1/2018.  There's still going to
  


 6             be a lag time here.  So one thing that I want
  


 7             to do is to suggest to the Hearing Officer to
  


 8             keep the record open for the competitive
  


 9             pricing and, two, keep it open so that we can
  


10             look and see how the Department can maybe make
  


11             the effective date jive with the companies
  


12             filing requirements, because they file for
  


13             these before this has gone into effect.
  


14                  HEARING OFFICER:  There's no limitation
  


15             from the statute in terms of an effective date?
  


16             That was just our own effective date?
  


17                  MR. RAND:  Let me read you what the Act
  


18             says, and this it says -- the answer is no.
  


19             But the Act says, The State Insurance
  


20             Department shall amend State Insurance
  


21             Department rule to allow for the sale of
  


22             certain policies of Medigap coverage who are
  


23             under 65 years of age and have Medicare due to
  


24             a disability.
  


25                  It doesn't really say when we have to do
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 1             it.  But I will tell you that Senator Rapert
  


 2             wants this as effective as he probably can get
  


 3             it.
  


 4                  HEARING OFFICER:  Well, sure, but we don't
  


 5             want to disrupt --
  


 6                  MR. RAND:  True.
  


 7                  HEARING OFFICER:  -- or have as little
  


 8             disruption as possible, and if that's something
  


 9             that we can do, then I would encourage that.
  


10                  MR. RAND:  So we're doing two changes.  One
  


11             is to comply with MACRA.  And, again, the MACRA
  


12             changes are not going to apply, in reality,
  


13             until 2020, so we've got a little bit of time
  


14             there for people to get off Cs and Fs.  And
  


15             then the other change is related to the
  


16             availability of under 65 and the understanding
  


17             that they're going to be rated separately.
  


18                  HEARING OFFICER:  Has the Department
  


19             responded to the public comment that we got in
  


20             terms of alleviating their concerns?
  


21                  MR. RAND:  Not yet.
  


22                  HEARING OFFICER:  No?  Okay.
  


23                  MR. RAND:  Not yet.
  


24                  HEARING OFFICER:  And are you ready for
  


25             public comment?
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 1                  MR. RAND:  Yes.
  


 2                  HEARING OFFICER:  Do we have anybody that
  


 3             wants to speak on this rule here today?  If you
  


 4             would, just identify yourself and have a seat
  


 5             right there, that'd be great.
  


 6                  MS. PRUITT:  Good morning.  My name is
  


 7             Kendra Pruitt.  I'm with the Mitchell Williams
  


 8             Law Firm.  I'm here on behalf of America's
  


 9             Health Insurance Plans, and I have a letter in
  


10             support of the proposed change, offering just
  


11             one change to the proposal, as Mr. Rand
  


12             mentioned, and that's the effective date.
  


13                  The letter from America's Health Insurance
  


14             Plans is absolutely in support of it, but they
  


15             would propose that the rule change the
  


16             effective date from January 1, 2018, because
  


17             the members would be hard pressed to implement
  


18             those substantial changes by that deadline.  I
  


19             believe that they have indicated in the letter
  


20             that I, again, want to enter into the record,
  


21             an effective date of January 1, 2019.  However,
  


22             we understand that there is an interest to have
  


23             those changes in place next year.  So we would
  


24             propose that, at the earliest, July 1, 2018.
  


25             And so here's this letter.


                      GRIGSBY REPORTING SERVICES
                            (501) 580-5117







16


  
 1                  MR. RAND:  July 2018 might work.  My
  


 2             problem with this is with MACRA.
  


 3                  HEARING OFFICER:  How would we label that
  


 4             exhibit, Booth?  17A and B?  Because that's
  


 5             public comment, so we're going to add that to
  


 6             17.
  


 7                  MR. RAND:  This will be 17B.
  


 8                  HEARING OFFICER:  Anything else?
  


 9                  MS. PRUITT:  That is it.
  


10                  HEARING OFFICER:  Thank you.
  


11                  MS. PRUITT:  Thank you.
  


12                  HEARING OFFICER:  Is there anyone else that
  


13             wants to speak on this rule?
  


14                    (No audible response given)
  


15                  HEARING OFFICER:  If not, then we're going
  


16             to keep the record open, as you suggested, on
  


17             the competitive pricing issue, but also on our
  


18             determination of the effective date.
  


19                  MR. RAND:  Yes, sir.
  


20                  HEARING OFFICER:  What is your suggestion
  


21             on how long we should keep that open?
  


22                  MR. RAND:  Twenty days.  I believe Joint
  


23             Interim Commerce -- Insurance and Commerce
  


24             meets on the 7th of November.  That's just not
  


25             enough time.  I mean, the law only requires us


                      GRIGSBY REPORTING SERVICES
                            (501) 580-5117







17


  
 1             to get it reviewed before January 1st, so I
  


 2             think we've got some time.  So 20 days is fine
  


 3             with me.
  


 4                  HEARING OFFICER:  Then we'll keep the
  


 5             record open for 20 days for those two specific
  


 6             issues.
  


 7                  Is there anything else for the good of the
  


 8             order?
  


 9                  MR. RAND:  No, sir.  That is it.
  


10                  HEARING OFFICER:  Do you have a
  


11             question/comment?
  


12                  MS. CLEMENTS:  I'm Levern Clements and I
  


13             work in SHIIP.  I have a question.  If you
  


14             could repeat why you're no longer making
  


15             Policies C and F available.
  


16                  MR. RAND:  That's not us.  That's the
  


17             federal government.
  


18                  MS. CLEMENTS:  What is it?
  


19                  MR. RAND:  The federal government, CMS, has
  


20             decided that people with C and F which,
  


21             basically, as I understand it, cover 100
  


22             percent of your out of pocket cost.  They are a
  


23             problem to CMS because people tend to utilize
  


24             the Medicare services because they know that if
  


25             they've got a C and F, they're more likely to
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 1             use as much medical services as they can.
  


 2             That's my understanding of what's going on
  


 3             behind MACRA.  And, again, they're going to
  


 4             make these changes implement on 2020, so you've
  


 5             got a little bit of a window.
  


 6                  So, the other products that are not C and
  


 7             F, which have more significant cost sharing
  


 8             responsibilities, I don't know how those are
  


 9             going to be adjusted, if they are required to
  


10             be.  But that's not something that the state is
  


11             removing.
  


12                  MS. CLEMENTS:  Federal.  Okay.
  


13                  MR. RAND:  That is federal.  If we don't
  


14             put this in there, it will be removed whether
  


15             we do or don't.
  


16                  HEARING OFFICER:  Well, if there's not
  


17             anything else, then the record will stay open
  


18             for 20 days, and the hearing is adjourned at
  


19             10:20.
  


20                  (WHEREUPON, the proceedings were concluded
  


21             in this matter at 10:20 a.m.)
  


22
  


23
  


24
  


25
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            1                                CAPTION


            2         PROCEEDINGS in the above-styled and numbered cause


            3    on the 23rd day of October, 2017, before Faith Grigsby,


            4    Arkansas Supreme Court Certified Court Reporter #686, at
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            7    Rock, Arkansas, pursuant to the agreement hereinafter


            8    set forth.
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            1                             PROCEEDINGS


            2                           OCTOBER 23, 2017


            3                   HEARING OFFICER:  Well, good morning.  It


            4              is 10:00 on October 23, 2017, and we are here


            5              in the matter of the Proposed Amended Rule 27,


            6              Minimum Standards for Medicare Supplement


            7              Policies.  My name is Russ Galbraith and


            8              Commissioner Kerr has designated me as the


            9              hearing officer in this matter.  Representing


           10              the Department is Booth Rand.


           11                   Booth, you can get it started.


           12                   MR. RAND:  Thank you, Mr. Hearing Officer. 


           13              I've got quite a few documents that we would


           14              like to submit into the administrative record,


           15              most all of which are, as you are aware,


           16              required by the APA and the Bureau of


           17              Legislative Research and the Arkansas statutes.


           18                   The first exhibit is your Designation of


           19              Hearing Officer signed by the Commissioner. 


           20              Exhibit Number 2 is the copy of the Proposed


           21              Rule 27.  It's not been signed yet.  Exhibit


           22              Number 3 is a copy of the markup of proposed


           23              Rule 27.  The markup shows the changes to AID


           24              Rule 27 that we propose to have the Department


           25              adopt today.
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            1                   Exhibit 4 is a copy of Act 684 of the


            2              Arkansas State Legislature, formerly Senate


            3              Bill 642 sponsored by Senator Rapert, which is


            4              one of the reasons why we're here today.  The


            5              act requires the Insurance Department to modify


            6              its current Rule 27 to allow for the sale of


            7              Medigap policies to individuals under 65 with a


            8              disability.


            9                   Exhibit Number 5 is a copy of the Notice of


           10              Public Hearing that went out, that was issued. 


           11              Exhibit 6 is a summary that I wrote for the BLR


           12              describing the proposed changes.  Exhibit 7 is


           13              a copy of the electronic mail distribution


           14              blast, which included the NOPH, which links the


           15              NOPH to a rule for the industry review for


           16              comments.


           17                   Exhibit 8 is a cover letter that we sent to


           18              the Arkansas Democrat Gazette advising them


           19              that we wish to run newspaper notice describing


           20              the date and time for the proposed rule changes


           21              and to describe to the public when and where we


           22              were going to meet to discuss these rule


           23              changes for today, October 23rd at 10:00 a.m. 


           24              I believe the newspaper notice ran for three


           25              days, as it's required to, on 9/18, 9/19, 9/20. 
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            1              That's in Exhibit 9.


            2                   Exhibit 10 is a cover letter to Donna Davis


            3              at Arkansas Legislative Council that enclosed a


            4              copy of the proposed rule.  Exhibits 11 and 12


            5              are filings that we make with the cover letter


            6              and proposed rule to Arkansas Legislative


            7              Council.  The rest of the items, 13 through 16,


            8              are letters that we send as a matter of


            9              courtesy to various officials describing our


           10              proposed rule changes.


           11                   Exhibit 17 is an open area where we receive


           12              public comments.  I've only gotten one public


           13              comment today and it's from Fresenius Medical


           14              Care Group that I would like to admit into the


           15              record.  It makes a comment.  So I will talk


           16              about their letter in a minute.  But I would


           17              make that as part of Exhibit Number 17.  And I


           18              move to admit those items into the


           19              administrative record.


           20                   HEARING OFFICER:  So, without objection,


           21              Department's Exhibits 1 through 17 will be


           22              added to the record, and you can continue.


           23                   (WHEREUPON, Exhibits Number 1 through 17


           24              were marked for identification and are attached


           25              hereto.)
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            1                   MR. RAND:  The Arkansas Insurance


            2              Department Rule 27 that we're reviewing today


            3              is a pre-existing Arkansas Insurance Department


            4              rule.  This is not a new rule.  We are making


            5              amendments to it.  It's, I don't know, 25/30


            6              years old.  We have made amendments to it over


            7              the years reacting to Medicare changes.  I


            8              think the last time we amended Rule 27 is what


            9              we call our Med Supp Rule.  The Medigap Rule


           10              was in 2009.


           11                   Mr. Galbraith, if you'll look at Exhibit 3,


           12              that is the markup of the proposed changes that


           13              we would ask that the Department adopt today. 


           14              As you can tell from Exhibit 3, the markup will


           15              show that we've added Section 9.2, and we add a


           16              Section 25.  So let's start with those.


           17                   The two, basic changes that we're making in


           18              this rule, one is to react to Act 686, which is


           19              Senator Rapert's Act that I have left a copy of


           20              you on Exhibit 4.  In Exhibit 4, in the Act it


           21              says, The Insurance Department shall amend


           22              State Insurance Department Rule 27 to allow for


           23              the sale and purchase of certain policies with


           24              Medigap coverage by Arkansans who are under 65


           25              years of age and have no care due to
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            1              disability.  If you will look back at the


            2              markup in Section 25, that is where we do that.


            3                   In Section 25, we are requiring the issuers


            4              to make available Medigap policies to persons


            5              who are on disability.  That is in Section 25. 


            6              Let me be very clear about that availability. 


            7              If you look at Section 25 of the markup -- it's


            8              way back in here -- the language that we added


            9              to make it available makes it clear, although


           10              the policies --


           11                   HEARING OFFICER:  Booth, can you give me a


           12              second --


           13                   MR. RAND:  Yeah.


           14                   HEARING OFFICER:  -- to find this.  Because


           15              I'm still going through this.  Is there an


           16              appendix back here or have I not gotten to 25


           17              yet?  Oh, hold on.  I got it.  I'm on 26.  25. 


           18              I got it.  Go ahead.


           19                   MR. RAND:  And we're editing the provision


           20              that's new in this rule to comply with Senator


           21              Rapert's Act that requires the Medigap issuers


           22              to offer at least one of ten Med Supp plans to


           23              persons who are on a disability.


           24                   Now, I want to make it very clear that we


           25              are permitting in this.  We are not requiring
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            1              the issuers rate these below 65 with a


            2              disability with the plus-65 group for purposes


            3              of rating.  They are going to be separately


            4              rated related to their disability and age.  So


            5              the reason for that is to avoid rate increases


            6              that we believe would occur if we were to rate


            7              that group into the plus-65 crowd.  They are


            8              disabled and they have already an automatic


            9              claim issued there with their condition.  So we


           10              are making it available, but they will be


           11              separately rated.


           12                   Now, one of the things that the law


           13              requires is that we make sure that the


           14              availability for the below 65 with a disability


           15              is "competitively priced".  I've asked the


           16              issuers to explain how they are going to


           17              accomplish that.  We know that the policies


           18              will probably be more expensive than the ones


           19              for 65 and above that don't have a disability. 


           20              But we're going to encourage the Hearing


           21              Officer to leave the record open so that I can


           22              receive data or comments from the issuers


           23              related to how they're going to competitively


           24              price the below 65 with disability to make sure


           25              that it is competitive within their system.  So
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            1              we are making it available with Section 25.


            2                   The other change is a separate, unconnected


            3              one and it's in -- if you look back on Exhibit


            4              3, which is our markup, under Section 9.2, Mr.


            5              Hearing Officer, you can see that we added


            6              another section, and these are amendments that


            7              we've had to adopt from MACRA -- which is MACRA


            8              is a federal law that stands for Medicare


            9              Access and CHIP Reauthorization Act, a.k.a


           10              MACRA.


           11                   And, essentially, what it is, it's a


           12              federal law that was passed last year or a year


           13              and a half ago that says, essentially, that


           14              after 2020 for any eligible Medicare


           15              beneficiaries, they are not going to be allowed


           16              to purchase Medigap Plans F and C.  And I


           17              adopted, in Section 9.2, the NAIC model


           18              language that the NAIC working group suggested


           19              that the regulators across the country adopt to


           20              comply with MACRA.  So Section 9.2 is the NAIC


           21              language that was submitted to the regulators


           22              that was vetted, that we believe complies with


           23              MACRA.


           24                   If we don't adopt Section 9.2, we're going


           25              to be preempted if we don't.  So we're
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            1              preempted under federal law, under MACRA, to


            2              exclude Medigap Plans C and F for newly


            3              eligible Medicare beneficiaries who become


            4              newly eligible after 2020.


            5                   Now, what's going on behind that, as I


            6              understand it, Medicare believes that some of


            7              the Medigap plans, particularly F and C, which


            8              cover all out-of-pocket cost for Medicare


            9              beneficiaries, are driving up the Medicare


           10              medical cost.  People are more likely to go get


           11              medical services, surgeries, and procedures


           12              done if they know that they're going to have no


           13              out of pocket.  Medicare wants, as I understand


           14              it, the Medicare beneficiaries to have more


           15              skin in the game, to have to pay out-of-pocket


           16              cost, to act as a disincentive to


           17              overutilization and some other issues.


           18                   So this was something that was federally


           19              filed.  It's a federal law that prohibits it. 


           20              So what we're doing in Section 9.2 is,


           21              essentially, mirroring what the requirements


           22              are under federal law.  If we don't put this in


           23              there, we're going to get preempted.


           24                   So these are the proposed changes to the


           25              rule that we have.  Just a couple of comments. 
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            1              I guess, the more controversial issues with


            2              respect to these amendments are reflected a


            3              little bit in this public comment from the


            4              Fresenius Medical Care Group.  The providers


            5              are under the understanding that these new


            6              policies that would be available to under 65


            7              and below who are disabled have to be priced


            8              similarly to the over age 65 plans.  That's not


            9              the way we read that.  We do want to make sure


           10              that the ones that are available to 65 and


           11              below who are on disability are competitively


           12              priced.


           13                   The other issue -- and I believe Ms. Pruitt


           14              from Mitchell Williams, who represents AHIP, or


           15              UHC, may talk about this.  It relates to the


           16              effective date.  The effective date of this


           17              proposed rule, as its written right now, is


           18              1/1/2018.  As I understand it, one of the


           19              comments is going to be that, if you make these


           20              requirements apply 1/1/2018, please bear in


           21              mind that we've already filed for our Medigap


           22              policies this year.  So we're not going to be


           23              able to, in 2018, adjust to these requirements


           24              until 2019.  So all of our Medigap contracts


           25              and policies that you're going to make us cover
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            1              65 and below have already been reviewed and


            2              approved by AID in 2018.  So we need a year to


            3              wait.


            4                   Now, we could make the issuers file new


            5              policies on 1/1/2018.  There's still going to


            6              be a lag time here.  So one thing that I want


            7              to do is to suggest to the Hearing Officer to


            8              keep the record open for the competitive


            9              pricing and, two, keep it open so that we can


           10              look and see how the Department can maybe make


           11              the effective date jive with the companies


           12              filing requirements, because they file for


           13              these before this has gone into effect.


           14                   HEARING OFFICER:  There's no limitation


           15              from the statute in terms of an effective date? 


           16              That was just our own effective date?


           17                   MR. RAND:  Let me read you what the Act


           18              says, and this it says -- the answer is no. 


           19              But the Act says, The State Insurance


           20              Department shall amend State Insurance


           21              Department rule to allow for the sale of


           22              certain policies of Medigap coverage who are


           23              under 65 years of age and have Medicare due to


           24              a disability.


           25                   It doesn't really say when we have to do
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            1              it.  But I will tell you that Senator Rapert


            2              wants this as effective as he probably can get


            3              it.


            4                   HEARING OFFICER:  Well, sure, but we don't


            5              want to disrupt --


            6                   MR. RAND:  True.


            7                   HEARING OFFICER:  -- or have as little


            8              disruption as possible, and if that's something


            9              that we can do, then I would encourage that.


           10                   MR. RAND:  So we're doing two changes.  One


           11              is to comply with MACRA.  And, again, the MACRA


           12              changes are not going to apply, in reality,


           13              until 2020, so we've got a little bit of time


           14              there for people to get off Cs and Fs.  And


           15              then the other change is related to the


           16              availability of under 65 and the understanding


           17              that they're going to be rated separately.


           18                   HEARING OFFICER:  Has the Department


           19              responded to the public comment that we got in


           20              terms of alleviating their concerns?


           21                   MR. RAND:  Not yet.


           22                   HEARING OFFICER:  No?  Okay.


           23                   MR. RAND:  Not yet.


           24                   HEARING OFFICER:  And are you ready for


           25              public comment?
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            1                   MR. RAND:  Yes.


            2                   HEARING OFFICER:  Do we have anybody that


            3              wants to speak on this rule here today?  If you


            4              would, just identify yourself and have a seat


            5              right there, that'd be great.


            6                   MS. PRUITT:  Good morning.  My name is


            7              Kendra Pruitt.  I'm with the Mitchell Williams


            8              Law Firm.  I'm here on behalf of America's


            9              Health Insurance Plans, and I have a letter in


           10              support of the proposed change, offering just


           11              one change to the proposal, as Mr. Rand


           12              mentioned, and that's the effective date.


           13                   The letter from America's Health Insurance


           14              Plans is absolutely in support of it, but they


           15              would propose that the rule change the


           16              effective date from January 1, 2018, because


           17              the members would be hard pressed to implement


           18              those substantial changes by that deadline.  I


           19              believe that they have indicated in the letter


           20              that I, again, want to enter into the record,


           21              an effective date of January 1, 2019.  However,


           22              we understand that there is an interest to have


           23              those changes in place next year.  So we would


           24              propose that, at the earliest, July 1, 2018. 


           25              And so here's this letter.
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            1                   MR. RAND:  July 2018 might work.  My


            2              problem with this is with MACRA.


            3                   HEARING OFFICER:  How would we label that


            4              exhibit, Booth?  17A and B?  Because that's


            5              public comment, so we're going to add that to


            6              17.


            7                   MR. RAND:  This will be 17B.


            8                   HEARING OFFICER:  Anything else?


            9                   MS. PRUITT:  That is it.


           10                   HEARING OFFICER:  Thank you.


           11                   MS. PRUITT:  Thank you.


           12                   HEARING OFFICER:  Is there anyone else that


           13              wants to speak on this rule?


           14                     (No audible response given)


           15                   HEARING OFFICER:  If not, then we're going


           16              to keep the record open, as you suggested, on


           17              the competitive pricing issue, but also on our


           18              determination of the effective date.


           19                   MR. RAND:  Yes, sir.


           20                   HEARING OFFICER:  What is your suggestion


           21              on how long we should keep that open?


           22                   MR. RAND:  Twenty days.  I believe Joint


           23              Interim Commerce -- Insurance and Commerce


           24              meets on the 7th of November.  That's just not


           25              enough time.  I mean, the law only requires us
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            1              to get it reviewed before January 1st, so I


            2              think we've got some time.  So 20 days is fine


            3              with me.


            4                   HEARING OFFICER:  Then we'll keep the


            5              record open for 20 days for those two specific


            6              issues.


            7                   Is there anything else for the good of the


            8              order?


            9                   MR. RAND:  No, sir.  That is it.


           10                   HEARING OFFICER:  Do you have a


           11              question/comment?


           12                   MS. CLEMENTS:  I'm Levern Clements and I


           13              work in SHIIP.  I have a question.  If you


           14              could repeat why you're no longer making


           15              Policies C and F available.


           16                   MR. RAND:  That's not us.  That's the


           17              federal government.


           18                   MS. CLEMENTS:  What is it?


           19                   MR. RAND:  The federal government, CMS, has


           20              decided that people with C and F which,


           21              basically, as I understand it, cover 100


           22              percent of your out of pocket cost.  They are a


           23              problem to CMS because people tend to utilize


           24              the Medicare services because they know that if


           25              they've got a C and F, they're more likely to
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            1              use as much medical services as they can. 


            2              That's my understanding of what's going on


            3              behind MACRA.  And, again, they're going to


            4              make these changes implement on 2020, so you've


            5              got a little bit of a window.


            6                   So, the other products that are not C and


            7              F, which have more significant cost sharing


            8              responsibilities, I don't know how those are


            9              going to be adjusted, if they are required to


           10              be.  But that's not something that the state is


           11              removing.


           12                   MS. CLEMENTS:  Federal.  Okay.


           13                   MR. RAND:  That is federal.  If we don't


           14              put this in there, it will be removed whether


           15              we do or don't.


           16                   HEARING OFFICER:  Well, if there's not


           17              anything else, then the record will stay open


           18              for 20 days, and the hearing is adjourned at


           19              10:20.


           20                   (WHEREUPON, the proceedings were concluded


           21              in this matter at 10:20 a.m.)


           22


           23


           24


           25
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