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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

As Engrossed: H3/4/97 H3/11/97

81st General Assembly A B I II

Regular Session, 1997

By: Representative Young

For An Act To Be Entitled

ACT 1019 OF 1997
HOUSE BILL 1484

"AN ACT TO SUBJECT APPLI CANTS FOR EMPLOYMENT W TH AND
EMPLOYEES OF STATE AGENCI ES | N PGSI TI ONS THAT | NCLUDE

DI RECT CONTACT W TH CHI LDREN TO A CRI M NAL BACKGROUND
CHECK; TO LI ST CRI M NAL OFFENSES REQUI RI NG DI SCHARGE FROM
EMPLOYMENT OR PREVENTI ON OF EMPLOYMENT W TH STATE AGENCI ES
I'N PCSI TI ONS THAT | NCLUDE DI RECT CONTACT W TH CHI LDREN,

AND

FOR OTHER PURPGCSES. "

Subtitle
"TO SUBJECT APPLI CANTS FOR EMPLOYMENT

W TH AND EMPLOYEES OF STATE AGENCI ES I N

POSI TI ONS THAT | NCLUDE DI RECT CONTACT

W TH CHI LDREN TO A CRI M NAL BACKGROUND

CHECK"

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTI
(1)

ON 1. As used in this act,

"State agency" means any agency, authority,

board, bureau,

comi ssi on,

council, departnment, office, or officer of

the State receiving an

appropriati

on by the General Assenbly. The term shal

not incl ude

muni ci palities, townshi ps, counties, school districts,

and st at e-supported

i nstitutions of higher education;

(2)

"Child" means a m nor under the age of eighteen (18); and

(3)

"Direct contact" nmeans the ability to interview, question, exam ne

interact w

th, talk with, or conmmunicate with a child without being in the

physi cal presence of a person other than the child.
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SECTION 2. (a) Wien a person applies for enploynent with a state

agency in a position that includes, as part of the job description, direct

contact with a child and if the state agency intends to make an offer of

enpl oyment to the applicant, the applicant shall conplete a criminal history

check form obtained fromthe state agency and shall subnit the formto the

state agency as part of the application process. |f the state agency intends

to make an offer of enploynent to the applicant, the state agency shall

within five (5) days of such decision, forward the crinminal history check form

to the ldentification Bureau of the Department of Arkansas State Police and

request the Bureau to review the Bureaus database of crimnal history checks

on state agency enpl oyees having direct contact with a child. The state

agency shall pay any fee associated with the crimnal history check on behal f

of the applicant. Wthin three (3) days of the receipt of a request to review

the database, the Bureau shall notify the state agency if the database

contains any crimnal history records on the applicant.

(1) If no crimnal history records regarding the applicant are

found in the database, then the state agency may nmeke an offer of tenporary

enpl oyment to the applicant while the Bureau conpletes a crimnal history

check and the state agency deterni nes whether the applicant is disqualified

from enpl oynent under subsection (f) of this section.

(2) If acrinminal history record regarding the applicant is found

in the Bureaus database, then the applicant is tenporarily disqualified from

enpl oyment until the state agency determ nes whether the applicant is

di squalified from enpl oynent under subsection (f) of this section. |If the

state agency deternmines that the applicant is not disqualified, then the state

agency may continue to tenporarily enploy the applicant while the Bureau

conpletes a crininal history check

(b)(1) Except as provided in subsection (b)(2), the Bureau shal

conduct a state criminal history check and a national crimninal history check

on an applicant upon receiving a crinminal history check request froma state

agency.

(2) |If the state agency can verify that the applicant has been

enpl oyed by a state agency in a position that includes, as part of the job

description, direct contact with a child within sixty (60) days before the

application or has lived continuously in the State of Arkansas for the past

five (5) years, the Bureau shall conduct only a state crimnal history check
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on the applicant.

(c) Upon conpletion of a criminal history check on an applicant, the

Bureau shall issue a report to the state agency. The state agency shal

deternm ne whether the applicant is disqualified fromenpl oynent under

subsection (f) of this section, and if the state agency determi nes that an

applicant is disqualified fromenpl oynent, then the state agency shall deny

enpl oyment to the applicant.

(d) Wien a national crimnal history check is required under this

section, the crimnal history check shall conformto the applicable federa

standards and shall include the taking of fingerprints.

(e) Before nmaking a tenporary or permanent offer of enploynent, a state
agency shall informapplicants that continued enploynment is contingent upon
the results of a crinmnal history check and that the applicant has the right

to obtain a copy of the report of the persons crimnal history fromthe

Bur eau.

(f) No person shall be eligible for enployment with a state agency in a

position that includes, as part of the job description, direct contact with a

child or children if that person has pleaded guilty or nolo contendere to, or

been found guilty of, any of the follow ng offenses by any court in the State

of Arkansas or of any sinilar offense by a court in another state or of any

simlar offense by a federal court:

(1) Capital nurder, as prohibited in A.C A ¢ 5-10-101

(2) Mirder in the first degree and second degree, as prohibited
in AC A © 5-10-102 and 5-10-103;

(3) Manslaughter, as prohibited in A C.A ¢ 5-10-104;

(4) Negligent homicide, as prohibited in A C.A & 5-10-105;

(5) Kidnapping, as prohibited in A/.C. A & 5-11-102;

(6) False inprisonnent in the first degree, as prohibited in
A .C.A §5-11-103;

(7) Permanent detention or restraint, as prohibited in A C A
5 5-11-106;
(8) Robbery , as prohibited in A.C A & 5-12-102;
(9) Aggravated robbery, as prohibited in A.C.A & 5-12-103;
(10) Battery in the first degree, as prohibited in A C A
5 5-13-201;
(11) Aggravated assault, as prohibited in A C. A & 5-13-204;
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(12) Introduction of controlled substance into body of another
person, as prohibited in A.C.A & 5-13-210;

(13) Terroristic threatening in the first degree, as prohibited
in ACA ©5-13-301;

(14) Rape and carnal abuse in the first degree, second degree,
and third degree, as prohibited in A C.A 5 5-14-103 - 5-14-106

(15) Sexual abuse in the first degree and second degree, as
prohibited in A C A & 5-14-108 and 5-14-109

(16) Sexual solicitation of a child, as prohibited in A C A
5 5-14-110;

(17) Violation of a minor in the first degree and second degree,
as prohibited in A C A & 5-14-120 and 5-14-121;

(18) Incest, as prohibited in A C A8 5-26-202;

(19) O fenses against the fanmily, as prohibited in A C A
56 5-26-303 - 5-26-306

(20) Endangering the welfare of inconpetent person in the first

degree, as prohibited in A.C A ¢ 5-27-201

(21) Endangering the welfare of a minor in the first degree, as

prohibited in A C A & 5-27-203;

(22) Permitting child abuse, as prohibited in subdivisions (a)(1)
and (a)(3) of A C A ¢ 5-27-221;

(23) Engaging children in sexually explicit conduct for use in

visual or print nedia, transportation of nminors for prohibited sexual conduct,

or pandering or possessing visual or print nediumdepicting sexually explicit

conduct involving a child, or use of a child or consent to use of a child in a

sexual performance by producing, directing, or pronoting a sexual perfornance
by a child, as prohibited in A C A 5 5-27-303, 5-27-304, 5-27-305, 5-27-402
and 5-27-403;

(24) Felony adult abuse, as prohibited by A C.A & 5-28-103;

(25) Theft of property, as prohibited in A C.A & 5-36-103;

(26) Theft by receiving, as prohibited in A C.A & 5-36-106;

(27) Arson, as prohibited in A C A ¢ 5-38-301

(28) Burglary, as prohibited in A C. A & 5-39-201

(29) Felony violation of the Uniform Controll ed Substances Act,

as prohibited in A C A & 5-64-401;

(30) Pronotion of prostitution in the first degree, as prohibited
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in AC.A 5 5-70-104,
(31) Stalking, as prohibited in A.C.A & 5-71-229; and

(32) Criminal attenpt, crinminal conplicity, crinina

solicitation, or criminal conspiracy, as prohibited in A C A & 5-3-201,

5-3-202, 5-3-301, and 5-3-401, to commit any of the offenses listed in this

subsecti on.

SECTION 3. (a)(1) State agencies shall ensure that all enployees in

positions that include, as part of the job description, direct contact with a

child have applied for crinminal history checks by October 1, 2000 and shal

adopt a rule that prescribes how crininal background checks on i ncunbent

enpl oyees will be phased-in over the period of tine prior to July 1, 2000.

The rule shall require incunbent enployees to apply for crimnal history

checks in conjunction with the enpl oyees anniversary of enploynent or any

time before that date.

(2) In accordance with subdivision (1), each enpl oyee of a state

agency in a position that includes, as part of the job description, direct

contact with a child shall conplete a crinminal history check form obtai ned

fromthe state agency and shall subnit the formto the state agency. The

state agency shall forward the crinmnal history check formto the

Identification Bureau of the Departnment of Arkansas State Police. The state

agency shall pay any fee associated with the crimnal history check on behal f

of the enpl oyee.

(b)(1) Except as provided in subsection (b)(2), the Bureau shal

conduct a state criminal history check and a national crimninal history check

on an applicant upon receiving a crinminal history check request froma state

agency.

(2) |If the state agency can verify that the applicant has been

enpl oyed by a state agency in a position that includes, as part of the job

description, direct contact with a child within sixty (60) days before the

application or has lived continuously in the State of Arkansas for the past

five (5) years, the Bureau shall conduct only a state crimnal history check

on the applicant.

(c) Upon conpletion of a crinminal history check on an enpl oyee, the
Bureau shall issue a report to the state agency. The state agency shal
deterni ne whether the enployee is disqualified from enpl oynent under
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subsection (f) of this section, and if the state agency determi nes that an

enpl oyee is disqualified fromenploynment, then the state agency shal

di scharge the enpl oyee.

(d) Wien a national crimnal history check is required under this

section, The crimnal history check shall conformto the applicable federa

standards and shall include the taking of fingerprints.

(e) A state agency shall informall enployees in positions that

i nclude, as part of the job description, direct contact with a child, that

conti nued enpl oynent is contingent upon the results of a crimnal history

check and that the enpl oyee has the right to obtain a copy of the report from

t he Bur eau.

(f) A state agency shall discharge from enpl oynent in a position that

i ncludes, as part of the job description, direct contact with a child or

chil dren any person who has pleaded guilty or nolo contendere to, or been

found guilty of, any of the follow ng offenses by any court in the State of

Arkansas or of any simlar offense by a court in another state or of any

simlar offense by a federal court, but only after an opportunity for a

heari ng conducted in accordance with the Adm nistrative Procedures Act, A C A
25-15-201, et seq.
(1) Capital nurder, as prohibited in A.C A ¢ 5-10-101

(2) Mirder in the first degree and second degree, as prohibited
in AC A © 5-10-102 and 5-10-103;

(3) Manslaughter, as prohibited in A C.A ¢ 5-10-104;

(4) Negligent homicide, as prohibited in A C.A & 5-10-105;

(5) Kidnapping, as prohibited in A/.C. A & 5-11-102;

(6) False inprisonnent in the first degree, as prohibited in
A .C.A § 5-11-103;

(7) Permanent detention or restraint, as prohibited in A C A
5 5-11-106;
(8) Robbery , as prohibited in A.C A & 5-12-102;
(9) Aggravated robbery, as prohibited in A/.C.A & 5-12-103;
(10) Battery in the first degree, as prohibited in A C A
5 5-13-201;
(11) Aggravated assault, as prohibited in A C. A © 5-13-204;
(12) Introduction of controlled substance into body of another

person, as prohibited in A.C.A & 5-13-210;
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(13) Terroristic threatening in the first degree, as prohibited

in ACA ©5-13-301;

(14) Rape and carnal abuse in the first degree, second degree,

and third degree, as prohibited in A C.A 5 5-14-103 - 5-14-106

(15) Sexual abuse in the first degree and second degree, as
prohibited in A C A & 5-14-108 and 5-14-109

(16) Sexual solicitation of a child, as prohibited in A C A
5 5-14-110;

(17) Violation of a minor in the first degree and second degree,
as prohibited in A C A & 5-14-120 and 5-14-121;
(18) Incest, as prohibited in A C A8 5-26-202;

(19) O fenses against the fanmily, as prohibited in A C A
56 5-26-303 - 5-26-306

(20) Endangering the welfare of inconpetent person in the first

degree, as prohibited in A.C A ¢ 5-27-201

(21) Endangering the welfare of a minor in the first degree, as

prohibited in A C A & 5-27-203;

(22) Permitting child abuse, as prohibited in subdivisions (a)(1)
and (a)(3) of A C A ¢ 5-27-221;

(23) Engaging children in sexually explicit conduct for use in

visual or print nedia, transportation of nminors for prohibited sexual conduct,

or pandering or possessing visual or print nmediumdepicting sexually explicit

conduct involving a child, or use of a child or consent to use of a child in a

sexual performance by producing, directing, or pronoting a sexual perfornance
by a child, as prohibited in A C A 5 5-27-303, 5-27-304, 5-27-305, 5-27-402
and 5-27-403;

(24) Felony adult abuse, as prohibited by A C.A & 5-28-103;

(25) Theft of property, as prohibited in A C.A & 5-36-103;

(26) Theft by receiving, as prohibited in A C.A & 5-36-106;

(27) Arson, as prohibited in A C A ¢ 5-38-301

(28) Burglary, as prohibited in A C.A & 5-39-201

(29) Felony violation of the Uniform Controll ed Substances Act,

as prohibited in A C A & 5-64-401;

(30) Pronotion of prostitution in the first degree, as prohibited
in A.C.A 5 5-70-104,
(31) Stalking, as prohibited in A/.C.A & 5-71-229; and
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(32) Criminal attenpt, crinminal conplicity, crinina
solicitation, or criminal conspiracy, as prohibited in A C A & 5-3-201,
5-3-202, 5-3-301, and 5-3-401, to commit any of the offenses listed in this
subsecti on.

SECTION 4. (a) The provisions of subsection (f) of section 2 of this
act and subsection (f) of section 3 of this act may be waived by the director
of a state agency upon the request of:

(1) A supervisor or other managerial enployee in the state
agency;

(2) An affected applicant for enploynment; or

(3) The person subject to discharge.

(b) Circunstances for which a waiver nay be granted shall include, but
not be limted to, the foll owi ng:

(1) The age at which the crinme was conmtted;

(2) The circunmstances surrounding the crineg;

(3) The length of tine since the crineg;

(4) Subsequent work history;

(5) Enploynent references;

(6) Character references; and

(7) Oher evidence denmonstrating that the applicant or enpl oyee

does not pose a threat to the health or safety of children

SECTION 5. (a) Any infornmation received by a state agency fromthe

Identification Bureau of the Departnment of Arkansas State Police pursuant to

this act shall not be avail able for exanination except by the affected

applicant for enploynent or his authorized representative, and no record,

file, or docunment shall be renpved fromthe custody of the departnment.

(b) Any information nade available to the affected applicant for

enpl oyment or the person who is subject to discharge shall be information

pertaining to that applicant only.

(c) Rights of privilege and confidentiality established herein shal

not extend to any docunment created for purposes other than this background

check.

SECTION 6. (a) All state agencies with a position that includes, as
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part of the job description, direct contact with a child, shall adopt the

necessary rules and regulations to fully inplenment the provisions of this act.

(b) Each state agency shall maintain on file, subject to inspection by

the Arkansas Crine Information Center or the Bureau evidence that crimna

hi story checks required by this act have been initiated on all applicants and

enpl oyees.

SECTION 7. (a) After receipt of a request for a crinmnal history

check, the Bureau shall nake reasonable efforts to respond to requests for

state crinmnal history checks within twenty (20) cal endar days and to respond

to requests for national crimnal history checks within ten (10) cal endar days

after the receipt of a national crimnal history check fromthe Federal Bureau

of I nvestigation.

(b) Upon conpletion of a crimnal history check, the Bureau shal

forward all information obtai ned concerning the applicant or enployee to the

Arkansas Crinme Information Center

(c) The Bureau shall maintain a database of the results of crinina

hi story checks on each applicant for enployment with and each enpl oyee of a

state agency in a position that includes, as part of the job description,

direct contact with a child or children.

(d) The Bureau shall develop a formto be used for crimnal history

checks conducted under this act. The formshall require the notarized

signature of the person who is the subject of the check

SECTI ON 8. Any person who subnits evidence of having maintained

enpl oyment in the state of Arkansas for the past twelve (12) nonths and of

successfully conpleting a crimnal history check within the |ast twelve (12)

mont hs or in accordance with that persons professional |license shall not be

required to apply for a crinminal history check under this act.

SECTION 9. | nmmunity.

I ndi vidual s and state agencies are immune fromsuit or liability for

damages for acts or om ssions, other than nalicious acts or oni ssions,

occurring in the performance of duties inposed by this act.

SECTION 10. Al provisions of this act of a general and permanent
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nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmi ssion shall incorporate the sanme in the Code.

SECTION 11. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 12. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

SECTION 13. EMERGENCY. It is found and deternined by the Genera

Assenbly of the State of Arkansas that Arkansas children and their parents or

guar di ans shoul d be secure in the know edge that persons enpl oyed by the State

who have direct contact with children do not have crimnal records and are not

a potential threat to the safety of their children; and that an increasing

nunber of incidents are occurring where persons enployed by the State are

abusing children entrusted into the care of the State; and that in some cases

these incidents could have been avoi ded had the persons been subjected to a

crinminal records check. It is further found and determ ned that, in sone

i nstances, allegations of enpl oyee crinminal msconduct involving children are

not being investigated. Therefore, an emergency is declared to exist and this

act being imediately necessary for the preservation of the public peace,

heal th and safety shall becone effective on October 1, 1997.

/' s/ Rep. Young

APPROVED: 4- 02- 97
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