Stricken language would be deleted from present law. Underlined language would be added to present law.

1 state of Arkansas

2 81st General Assembly A Bill ACT 1070 OF 1997
3 Regular Session, 1997 SENATE BILL 318
4

5 By: Senator Everett

6

7

8 For An Act To Be Entitled

9 "REVI SED ARTICLE 5 OF THE UNI FORM COMMVERCI AL CCDE. "

10

11 Subtitle

12 "REVI SED ARTICLE 5 OF THE UNI FORM

13 COMVERCI AL CCDE. "

14

15

16 BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

17

18 SECTION 1. Chapter 5 of Title 4 of the Arkansas Code is amended to read
19 as foll ows:

20 "4-5-101. SHORT TITLE. This chapter may be cited as Uniform

21 Commercial Code--Letters of Credit.

25

26 4-5-102. DEFI NI Tl ONS.

27 (a) In this chapter:

28 (1) Adviser neans a person who, at the request of the issuer, a

29 confirmer, or another adviser, notifies or requests another adviser to notify

30 the beneficiary that a letter of credit has been issued, confirned, or

31 anended.

32 (2) Applicant neans a person at whose request or for whose

account a letter of credit is issued. The termincludes a person who requests

maki ng the request undertakes an obligation to rei nburse the issuer.

33
34 an issuer to issue a letter of credit on behalf of another if the person
35
36

(3) Beneficiary neans a person who under the terns of a letter
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of credit is entitled to have its conplying presentation honored. The term

i ncl udes a person to whom drawi ng rights have been transferred under a

transferable letter of credit.

(4) Confirnmer neans a noni nated person who undertakes, at the

request or with the consent of the issuer, to honor a presentation under a

letter of credit issued by another

(5) Di shonor of a letter of credit nmeans failure tinely to honor

or to take an interimaction, such as acceptance of a draft, that may be

required by the letter of credit.

(6) Docunent neans a draft or other demand, docunment of title,

i nvestment security, certificate, invoice, or other record, statenent, or

representation of fact, law, right, or opinion (i) which is presented in a

written or other nediumpernitted by the letter of credit or, unless

prohibited by the letter of credit, by the standard practice referred to in

Section 4-5-108(e) and (ii) which is capable of being exanined for conpliance

with the terms and conditions of the letter of credit. A docunment nay not be

oral

(7) Good faith nmeans honesty in fact in the conduct or

transacti on concer ned.

(8) Honor of a letter of credit neans performance of the

i ssuer's undertaking in the letter of credit to pay or deliver an item of

value. Unless the letter of credit otherw se provides, honor occurs

(i) upon paynent,

(ii) if the letter of credit provides for acceptance, upon

acceptance of a draft and, at maturity, its paynent, or

(iii) if the letter of credit provides for incurring a

deferred obligation, upon incurring the obligation and, at maturity, its

per f or mance.

(9) I ssuer neans a bank or other person that issues a letter of

credit, but does not include an individual who nakes an engagenent for

personal, famly, or househol d purposes.

(10) Letter of credit mnmeans a definite undertaking that

satisfies the requirenments of Section 4-5-104 by an issuer to a beneficiary at

the request or for the account of an applicant or, in the case of a financial

institution, to itself or for its own account, to honor a docunmentary

presentati on by paynent or delivery of an item of val ue.
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(11) Noni nat ed person neans a person whomthe issuer (i)

desi gnates or authorizes to pay, accept, negotiate, or otherw se give val ue

under a letter of credit and (ii) undertakes by agreenent or custom and

practice to reinburse.

(12) Presentation means delivery of a docunent to an issuer or

noni nated person for honor or giving of value under a letter of credit.

(13) Presenter nmeans a person nmaking a presentation as or on

behal f of a beneficiary or noni nated person

(14) Record neans information that is inscribed on a tangible

medium or that is stored in an electronic or other nediumand is retrievabl e

in perceivable form

(15) Successor of a beneficiary means a person who succeeds to

substantially all of the rights of a beneficiary by operation of |aw,

i ncluding a corporation with or into which the beneficiary has been nmerged or

consol i dated, an administrator, executor, personal representative, trustee in

bankruptcy, debtor in possession, |iquidator, and receiver

(b) Definitions in other Chapters applying to this chapter and the

sections in which they appear are:

Accept or Acceptance Section 4-3-409
Val ue Sections 4-3-303, 4-4-211

(c) Chapter 1 contains certain additional general definitions and

princi pl es of construction and interpretation applicable throughout this

chapter.
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4-5-103. SCOPE

(a) This chapter applies to letters of credit and to certain rights and

obligations arising out of transactions involving letters of credit.

(b) The statenment of a rule in this chapter does not by itself require,

i mply, or negate application of the sane or a different rule to a situation

not provided for, or to a person not specified, in this chapter

(c) Wth the exception of this subsection, subsections (a) and (d),

Sections 4-5-102(a)(9) and (10), 4-5-106(d), and 4-5-114(d), and except to the

extent prohibited in Sections 4-1-102(3) and 4-5-117(d), the effect of this

chapter may be varied by agreenent or by a provision stated or incorporated by

reference in an undertaking. A termin an agreenent or undertaking generally

excusing liability or generally limting renedies for failure to perform

obligations is not sufficient to vary obligations prescribed by this chapter

(d) Rights and obligations of an issuer to a beneficiary or a noni nated

person under a letter of credit are independent of the existence, perfornmance,

or nonperformance of a contract or arrangenent out of which the letter of

credit arises or which underlies it, including contracts or arrangenents

between the issuer and the applicant and between the applicant and the

beneficiary.
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32 4-5-104. FORMAL REQUI REMENTS. A letter of credit, confirmation

33 advice, transfer, anmendnment, or cancellation may be issued in any formthat is

34 a record and is authenticated (i) by a signature or (ii) in accordance with

35 the agreenent of the parties or the standard practice referred to in Section

36 4-5-108(e).
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4-5-105. CONSI DERATION. Consideration is not required to i ssue, anmend,

transfer, or cancel a letter of credit, advice, or confirmation

4-5-106. | SSUANCE, AMENDMENT, CANCELLATI ON, AND DURATI ON

(a) Aletter of credit is issued and becones enforceabl e according to

its terns against the i ssuer when the issuer sends or otherwi se transnmits it

to the person requested to advise or to the beneficiary. A letter of credit

is revocable only if it so provides.

(b) After a letter of credit is issued, rights and obligations of a

beneficiary, applicant, confirner, and issuer are not affected by an amendnent

or cancellation to which that person has not consented except to the extent

the letter of credit provides that it is revocable or that the i ssuer may

amend or cancel the letter of credit w thout that consent.

(c) |If there is no stated expiration date or other provision that

deternmines its duration, a letter of credit expires one year after its stated

date of issuance or, if none is stated, after the date on which it is issued.

(d) Aletter of credit that states that it is perpetual expires five

years after its stated date of issuance, or if none is stated, after the date

on which it is issued.
—  A4.5.106 Timeand effect of establishrent of credit—
2 | | . . blished:
" : | | : .
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4-5-107. CONFI RVMER, NOM NATED PERSON, AND ADVI SER.

(a) Aconfirner is directly obligated on a letter of credit and has the

rights and obligations of an issuer to the extent of its confirmation. The

confirmer also has rights against and obligations to the issuer as if the

i ssuer were an applicant and the confirmer had issued the letter of credit at

the request and for the account of the issuer

(b) A nominated person who is not a confirmer is not obligated to honor

or otherwi se give value for a presentation.

(c) A person requested to advise nay decline to act as an adviser. An

adviser that is not a confirnmer is not obligated to honor or give value for a

presentation. An adviser undertakes to the issuer and to the beneficiary

accurately to advise the terns of the letter of credit, confirmtion,

anendnent, or advice received by that person and undertakes to the beneficiary

to check the apparent authenticity of the request to advise. Even if the

advice is inaccurate, the letter of credit, confirmation, or amendment is

enforceabl e as i ssued.

(d) A person who notifies a transferee beneficiary of the terns of a

letter of credit, confirmation, amendnent, or advice has the rights and
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obl i gati ons of an advi ser under subsection (c¢). The terms in the notice to

the transferee beneficiary may differ fromthe terns in any notice to the

transferor beneficiary to the extent permtted by the letter of credit,

confirmation, amendnent, or advice received by the person who so notifies.

4-5-108. |SSUER S RI GHTS AND OBLI GATI ONS.

(a) Except as otherw se provided in Section 4-5-109, an issuer shal

honor a presentation that, as determ ned by the standard practice referred to

in subsection (e), appears on its face strictly to conply with the terms and

conditions of the letter of credit. Except as otherw se provided in Section

4-5-113 and unl ess otherwi se agreed with the applicant, an issuer shal

di shonor a presentation that does not appear so to conply.

(b) An issuer has a reasonable tine after presentation, but not beyond

the end of the seventh business day of the issuer after the day of its receipt

of docunents:

(1) to honor,

(2) if the letter of credit provides for honor to be conpl eted

nore than seven busi ness days after presentation, to accept a draft or incur a

deferred obligation, or

(3) to give notice to the presenter of discrepancies in the

presentati on.

(c) Except as otherw se provided in subsection (d), an issuer is
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precluded from asserting as a basis for dishonor any discrepancy if tinely

notice is not given, or any discrepancy not stated in the notice if tinely

notice is given.

(d) Failure to give the notice specified in subsection (b) or to

mention fraud, forgery, or expiration in the notice does not preclude the

i ssuer fromasserting as a basis for dishonor fraud or forgery as described in

Section 4-5-109(a) or expiration of the letter of credit before presentation.

(e) An issuer shall observe standard practice of financial institutions

that regularly issue letters of credit. Determ nation of the issuer's

observance of the standard practice is a matter of interpretation for the

court. The court shall offer the parties a reasonable opportunity to present

evi dence of the standard practice.

(f) An issuer is not responsible for:

(1) the performance or nonperformance of the underlying contract,

arrangenent, or transact i on,

(2) an act or onission of others, or

(3) observance or know edge of the usage of a particular trade

ot her than the standard practice referred to in subsection (e).

(g) If an undertaking constituting a letter of credit under Section 4-

5-102(a) (10) contains nondocunmentary conditions, an issuer shall disregard the

nondocunentary conditions and treat themas if they were not stated.

(h) An issuer that has dishonored a presentation shall return the

docunments or hold themat the disposal of, and send advice to that effect to,

the presenter.

(i) An issuer that has honored a presentation as permtted or required

by this chapter:

(1) is entitled to be reimbursed by the applicant in i mediately

avail abl e funds not later than the date of its payment of funds;

(2) takes the docunments free of clains of the beneficiary or

presenter;
(3) is precluded fromasserting a right of recourse on a draft

under Sections 4-3-414 and 4- 3-415;

(4) except as otherwi se provided in Sections 4-5-110 and 4-5-117,

is precluded fromrestitution of noney paid or other value given by mstake to

the extent the m stake concerns discrepancies in the docunments or tender which

are apparent on the face of the presentation; and

0206971456.jmb160



© 00 N O 0o b~ W N B

e P
8 b 68 Kb &agRBERES

SB 318

(5) is discharged to the extent of its performance under the

letter of credit unless the issuer honored a presentation in which a required

signature of a beneficiary was forged.

4 [~ 1n ] n H H n

4-5-109. FRAUD AND FORGERY.

(a) |If a presentation is nmade that appears on its face strictly to

conply with the ternms and conditions of the letter of credit, but a required

docurment is forged or materially fraudul ent, or honor of the presentation

would facilitate a material fraud by the beneficiary on the issuer or

applicant:

(1) the issuer shall honor the presentation, if honor is denanded

by (i) a noninated person who has given value in good faith and wi thout notice

of forgery or material fraud, (ii) a confirnmer who has honored its

confirmation in good faith, (iii) a holder in due course of a draft drawn

0206971456.jmb160
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under the letter of credit which was taken after acceptance by the issuer or

noni nated person, or (iv) an assignee of the issuer's or noninated person's

deferred obligation that was taken for val ue and w thout notice of forgery or

material fraud after the obligation was incurred by the i ssuer or nom nated

person; and

(2) the issuer, acting in good faith, nmay honor or dishonor the

presentation in any other case.

(b) If an applicant clainms that a required docunent is forged or

materially fraudul ent or that honor of the presentation would facilitate a

material fraud by the beneficiary on the issuer or applicant, a court of

conpetent jurisdiction may tenporarily or pernmanently enjoin the issuer from

honoring a presentation or grant simlar relief against the issuer or other

persons only if the court finds that:

(1) the relief is not prohibited under the | aw applicable to an

accepted draft or deferred obligation incurred by the issuer

(2) a beneficiary, issuer, or nonmi nated person who may be

adversely affected is adequately protected against loss that it may suffer

because the relief is granted;

(3) all of the conditions to entitle a person to the relief under

the law of this State have been net; and

(4) on the basis of the information submitted to the court, the

applicant is nore likely than not to succeed under its claimof forgery or

material fraud and the person demandi ng honor does not qualify for protection

under subsection (a)(1).

0206971456.jmb160
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4-5-110. WARRANTI ES.

(a) |If its presentation is honored, the beneficiary warrants:

(1) to the issuer, any other person to whom presentation i s nmade,

and the applicant that there is no fraud or forgery of the kind described in

Section 4-5-109(a); and

(2) to the applicant that the drawi ng does not violate any

agreenent between the applicant and beneficiary or any other agreenent

i ntended by themto be augnented by the letter of credit.

(b) The warranties in subsection (a) are in addition to warranties

ari sing under Chapter 3, 4, 7, and 8 because of the presentation or transfer

of docunents covered by any of those chapters.

4-5-111. REMEDI ES.

(a) If an issuer wongfully dishonors or repudiates its obligation to

pay nmoney under a letter of credit before presentation, the beneficiary,

successor, or nom nated person presenting on its own behalf may recover from

the issuer the anpunt that is the subject of the dishonor or repudiation. |If

the issuer's obligation under the letter of credit is not for the payment of

nmoney, the clainmant may obtain specific performance or, at the clainmant's

el ection, recover an anpunt equal to the value of performance fromthe issuer
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In either case, the claimant nay al so recover incidental but not

consequential damages. The claimant is not obligated to take action to avoid

damages that night be due fromthe issuer under this subsection. |[If, although

not obligated to do so, the clainmant avoi ds damages, the clainmant's recovery

fromthe i ssuer nust be reduced by the ampunt of damages avoi ded. The issuer

has the burden of proving the ampbunt of danamges avoided. |In the case of

repudi ati on the cl ai mant need not present any docunent.

(b) If an issuer wongfully dishonors a draft or demand presented under

a letter of credit or honors a draft or demand in breach of its obligation to

the applicant, the applicant may recover danmages resulting fromthe breach

i ncl udi ng i ncidental but not consequential damages, | ess any anobunt saved as a

result of the breach

(c) |If an adviser or nom nated person other than a confirmer breaches

an obligation under this chapter or an issuer breaches an obligation not

covered in subsection (a) or (b), a person to whomthe obligation is owed nay

recover damages resulting fromthe breach, including incidental but not

consequenti al damages, |ess any ampunt saved as a result of the breach. To

the extent of the confirmation, a confirmer has the liability of an issuer

specified in this subsection and subsections (a) and (b).

(d) An issuer, nom nated person, or adviser who is found liable under

subsection (a), (b), or (c) shall pay interest on the anpbunt owed thereunder

fromthe date of wongful dishonor or other appropriate date.

(e) Reasonable attorney's fees and other expenses of litigation nust be

awarded to the prevailing party in an action in which a remedy i s sought under

this chapter.

(f) Damages that woul d otherw se be payable by a party for breach of an

obl i gati on under this chapter nay be |iquidated by agreement or undertaking,

but only in an amount or by a fornmula that is reasonable in |light of the harm

anti ci pat ed.

4-5-111  \WArranties ontransfer and presentment—
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4-5-112. TRANSFER OF LETTER OF CREDIT.

(a) Except as otherwi se provided in Section 4-5-113, unless a letter of

credit provides that it is transferable, the right of a beneficiary to draw or

ot herwi se demand performance under a letter of credit may not be transferred.

(b) Even if a letter of credit provides that it is transferable, the

i ssuer may refuse to recognize or carry out a transfer if:

(1) the transfer would violate applicable | aw, or

(2) the transferor or transferee has failed to conply with any

requi renent stated in the letter of credit or any other requirenent rel ating

to transfer inposed by the issuer which is within the standard practice

referred to in Section 4-5-108(e) or is otherw se reasonabl e under the

ci rcunst ances.

4-5-113. TRANSFER BY OPERATI ON OF LAW

0206971456.jmb160
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(a) A successor of a beneficiary nay consent to anmendnents, sign and

present docunents, and receive paynent or other itenms of value in the name of

the beneficiary without disclosing its status as a successor

(b) A successor of a beneficiary nay consent to amendnents, sign and

present docunents, and receive paynent or other itens of value in its own nane

as the disclosed successor of the beneficiary. Except as otherw se provided

in subsection (e), an issuer shall recognize a disclosed successor of a

beneficiary as beneficiary in full substitution for its predecessor upon

conpliance with the requirenments for recognition by the issuer of a transfer

of drawing rights by operation of | aw under the standard practice referred to

in Section 4-5-108(e) or, in the absence of such a practice, conpliance with

ot her reasonabl e procedures sufficient to protect the issuer

(c) An issuer is not obliged to deterni ne whether a purported successor

is a successor of a beneficiary or whether the signature of a purported

successor i s genui ne or authorized.

(d) Honor of a purported successor's apparently conplying presentation

under subsection (a) or (b) has the consequences specified in Section 4-

5-108(i) even if the purported successor is not the successor of a

beneficiary. Docunments signed in the nane of the beneficiary or of a

di scl osed successor by a person who is neither the beneficiary nor the

successor of the beneficiary are forged docunents for the purposes of Section

4-5-109.

(e) An issuer whose rights of rei nbursenent are not covered by

subsection (d) or substantially sinmlar |law and any confirner or nom nated

person may decline to recogni ze a presentati on under subsection (b).

(f) A beneficiary whose nane is changed after the issuance of a letter

of credit has the sane rights and obligations as a successor of a beneficiary

under this section.
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4-5-114. ASSI GNMENT OF PROCEEDS

(a) In this section, "proceeds of a letter of credit" neans the cash

check, accepted draft, or other item of value paid or delivered upon honor or

gi ving of value by the issuer or any nomi nated person under the letter of

credit. The termdoes not include a beneficiary's drawing rights or docunents

presented by the beneficiary.

(b) A beneficiary may assign its right to part or all of the proceeds

of aletter of credit. The beneficiary may do so before presentation as a

present assignnment of its right to receive proceeds contingent upon its

conpliance with the ternms and conditions of the letter of credit.

(c) An issuer or nom nated person need not recognize an assi gnnent of

proceeds of a letter of credit until it consents to the assignhnment.

(d) An issuer or nom nated person has no obligation to give or withhold

its consent to an assi gnment of proceeds of a letter of credit, but consent

may not be unreasonably withheld if the assignee possesses and exhibits the

letter of credit and presentation of the letter of credit is a condition to

honor.

(e) Rights of a transferee beneficiary or nom nated person are

i ndependent of the beneficiary's assignment of the proceeds of a letter of

credit and are superior to the assignee's right to the proceeds.

(f) Neither the rights recogni zed by this section between an assi gnee

and an issuer, transferee beneficiary, or nomi nated person nor the issuer's or

noni nat ed person's paynment of proceeds to an assignee or a third person affect

the rights between the assi gnee and any person other than the issuer

transferee beneficiary, or nom nated person. The npde of creating and

perfecting a security interest in or granting an assi gnnent of a beneficiary's

rights to proceeds is governed by Chapter 9 or other |aw. Agai nst persons

other than the issuer, transferee beneficiary, or nom nated person, the rights

and obligations arising upon the creation of a security interest or other

0206971456.jmb160
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assignment of a beneficiary's right to proceeds and its perfection are

governed by Chapter 9 or other |aw.

4-5-115. STATUTE OF LIM TATIONS. An action to enforce a right or

obligation arising under this chapter nmust be commenced within one year after

the expiration date of the relevant letter of credit or one year after the

cause of action accrues, whichever occurs later. A cause of action accrues

when the breach occurs, regardl ess of the aggrieved party's |lack of know edge

of the breach.
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4-5-116. CHO CE OF LAW AND FORUM

(a) The liability of an issuer, nom nated person, or adviser for action

or om ssion is governed by the law of the jurisdiction chosen by an agreenent

in the formof a record signed or otherw se authenticated by the affected

parties in the manner provided in Section 4-5-104 or by a provision in the

person's letter of credit, confirmation, or other undertaking. The

jurisdiction whose law is chosen need not bear any relation to the

transacti on.

(b) Unl ess subsection (a) applies, the liability of an issuer

noni nated person, or adviser for action or onmission is governed by the | aw of

the jurisdiction in which the person is |located. The person is considered to
be |l ocated at the address indicated in the person's undertaking. |f nore than
one address is indicated, the person is considered to be |ocated at the

address from which the person's undertaki ng was i ssued. For the purpose of

jurisdiction, choice of |law, and recognition of interbranch letters of credit,

but not enforcenent of a judgnment, all branches of a bank are consi dered

separate juridical entities and a bank is considered to be |ocated at the

pl ace where its relevant branch is considered to be |ocated under this

subsecti on.
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(c) Except as otherwi se provided in this subsection, the liability of

an i ssuer, noninated person, or adviser is governed by any rules of custom or

practice, such as the Uniform Custons and Practice for Docunentary Credits, to

which the letter of credit, confirmation, or other undertaking is expressly

made subject. If (i) this chapter would govern the liability of an issuer

noni nat ed person, or advi ser under subsection (a) or (b), (ii) the rel evant

undertaking i ncorporates rules of customor practice, and (iii) there is

conflict between this chapter and those rules as applied to that undertaking,

those rul es govern except to the extent of any conflict with the nonvariabl e

provi sions specified in Section 4-5-103(c).

(d) If there is conflict between this chapter and Chapter 3, 4, 4A or

9, this chapter governs.

(e) The forumfor settling disputes arising out of an undertaking

within this chapter may be chosen in the manner and with the binding effect

that governing |law may be chosen in accordance with subsection (a).
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4-5-117. SUBROGATI ON OF | SSUER, APPLI CANT, AND NOM NATED PERSON

(a) An issuer that honors a beneficiary's presentation is subrogated to

the rights of the beneficiary to the sane extent as if the issuer were a

secondary obligor of the underlying obligation owed to the beneficiary and of

the applicant to the same extent as if the issuer were the secondary obli gor

of the underlying obligation owed to the applicant.

(b) An applicant that reinmburses an issuer is subrogated to the rights

of the issuer against any beneficiary, presenter, or noninated person to the

same extent as if the applicant were the secondary obligor of the obligations

owed to the issuer and has the rights of subrogation of the issuer to the

rights of the beneficiary stated in subsection (a).

(c) A nonminated person who pays or gives val ue against a draft or

demand presented under a letter of credit is subrogated to the rights of:

(1) the issuer against the applicant to the sanme extent as if the

noni nat ed person were a secondary obligor of the obligation owed to the issuer

by the applicant;

(2) the beneficiary to the sane extent as if the noni nated person

were a secondary obligor of the underlying obligation owed to the beneficiary;

and

(3) the applicant to same extent as if the nom nated person were a

secondary obligor of the underlying obligation owed to the applicant.

(d) Notwithstandi ng any agreenent or termto the contrary, the rights

of subrogation stated in subsections (a) and (b) do not arise until the issuer

honors the letter of credit or otherw se pays and the rights in subsection (c)

do not arise until the nom nated person pays or otherw se gives value. Unti

then, the issuer, noninated person, and the applicant do not derive under this

section present or prospective rights form ng the basis of a claim defense,

or excuse.
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SECTI ON 2. Arkansas Code 4-1-105(2) is anended to read as foll ows:

"(2) \Where one of the followi ng provisions of this subtitle specifies

the applicable law, that provision governs and a contrary agreenment is

effective only to the extent pernmitted by the law (including the conflict of

laws rul es) so specified:

102;

Ri ghts of creditors against sold goods, & 4-2-402;
Applicability of the chapter on | eases, 8 4-2A-105 and 4-2A-106
Applicability of the chapter on bank deposits and collections, & 4-4-

Applicability of the chapter on investnent securities, 8 4-8-110;
Perfection provisions of the chapter on secured transactions, 8 4-9-103.

Letters of Credit. Section 4-5-116."

SECTI ON 3. Arkansas Code 4-2-512(1) is anended to read as foll ows:

"(1) \Where the contract requires paynent before inspection

34 nonconfornmity of the goods does not excuse the buyer from so naki ng paynent

35
36

unl ess:

(a) The nonconformty appears w thout inspection; or
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(b) despite tender of the required docunents the circunstances woul d

justify injunction against honor under the provisions of this Act(Section
5-114 5-109(b))."

SECTI ON 4. Arkansas Code 4-9-103(1) is anended to read as foll ows:

"(1) Docurents, Instrunments, letters of credit and Ordi nary Goods.

(a) This subsection applies to docunments, amrd instruments, rights to

proceeds of witten letters of credit, and to goods other than those covered

by a certificate of title described in subsection (2), nobile goods described
in subsection (3), and minerals described in subsection (5).

(b) Except as otherwi se provided in this subsection, perfection and the
effect of perfection or nonperfection of a security interest in collateral are
governed by the law of the jurisdiction where the collateral is when the |ast
event occurs on which is based the assertion that the security interest is
perfected or unperfected.

(c) If the parties to a transaction creating a purchase noney security
interest in goods in one jurisdiction understand at the tinme that the security
i nterest attaches that the goods will be kept in another jurisdiction, then
the law of the other jurisdiction governs the perfection and the effect of
perfection or nonperfection of the security interest fromthe tinme it attaches
until thirty (30) days after the debtor receives possession of the goods and
thereafter if the goods are taken to the other jurisdiction before the end of
the thirty-day period.

(d) When collateral is brought into and kept in this state while
subject to a security interest perfected under the Iaw of the jurisdiction
fromwhich the collateral was renpved, the security interest remains
perfected, but if action is required by part 3 [66 4-9-301 - 4-9-318] of this
chapter to perfect the security interest:

(i) if the action is not taken before the expiration of the period of
perfection in the other jurisdiction or the end of four (4) nmonths after the
collateral is brought into this state, whichever period first expires, the
security interest becones unperfected at the end of that period and is
thereafter deened to have been unperfected as agai nst a person who becanme a
purchaser after renoval

(ii) if the action is taken before the expiration of the period

specified in subparagraph (i), the security interest continues perfected
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thereafter;
(iii) for the purpose of priority over a buyer of consumer goods (¢ 4-
9-307(2)), the period of the effectiveness of a filing in the jurisdiction
fromwhich the collateral is renpved is governed by the rules with respect to

perfection in subparagraphs (i) and (ii)."

SECTION 5. Arkansas Code 4-9-104 is anended to read as foll ows:

"4-9-104. Transactions excluded from chapter

Thi s chapter does not apply:

(a) To a security interest subject to any statute of the United States
to the extent that such statute governs the rights of parties to and third
parties affected by transactions in particular types of property; or

(b) To a landlords lien; or

(c) To a lien given by statute or other rule of |law for services or
materi al s except as provided in & 4-9-310 on priority of such liens; or

(d) To a transfer of a claimfor wages, salary, or other conpensation
of an enpl oyee; or

(e) To a transfer by a governnent or governnental subdivision or
agency; or

(f) To a sale of accounts or chattel paper as part of a sale of the
busi ness out of which they arose, or an assignnent of accounts or chatte
paper which is for the purpose of collection only, or a transfer of a right to
paynment under a contract to an assignee who is also to do the performance
under the contract or a transfer of a single account to an assignee in whole
or partial satisfaction of a preexisting indebtedness; or

(g) To a transfer of an interest in or claimin or under any policy of
i nsurance, except as provided with respect to proceeds (% 4-9-306) and
priorities in proceeds (% 4-9-312); or

(h) To a right represented by a judgment (other than a judgment taken
on a right to paynment which was collateral); or

(i) To any right of setoff; or

(j) Except to the extent that provision is nmade for fixtures in 8 4-9-
313, to the creation or transfer of an interest in or lien on real estate,
including a |l ease or rents thereunder; or

(k) To a transfer in whole or in part of any claimarising out of tort;

or
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(1) To a transfer of an interest in any deposit account (8 4-9-105(1)),
except as provided with respect to proceeds (¢ 4-9-306), and priorities in
proceeds (8 4-9-312); or

(m to a transfer of an interest in a letter of credit other than the

rights to proceeds of a witten letter of credit."”

SECTI ON 6. Arkansas Code 4-9-105(3) is anended to read as foll ows:
"(3) The followi ng definitions in other chapters apply to this

chapter:
Br oker . & 4-8-102.
Certificated security. 6 4-8-102.
Check . ¢ 4-3-104.
Cl earing corporation. 6 4-8-102.
Contract for sale. & 4-2-106.
Control . & 4-8-106.
Delivery. 6 4-8-301.
Entitl ement hol der . & 4-8-102.
Fi nanci al asset . & 4-8-102.
Hol der in due course. ¢ 4-3-302.
Letter of credit. 6 4-5-102.
Not e . 6 4-3-104.
Proceeds of a letter of credit . 6 4-5-114(a).
Sal e . 6 4-2-106.
Securities internmediary. 6 4-8-102.
Security. 6 4-8-102.
Security certificate. 6 4-8-102.
Security entitlenent . 6 4-8-102.
Uncertificated security. 6 4-8-102."

SECTION 7. Arkansas Code 4-9-106 is anended to read as foll ows:

"4-9-106. Definitions: "Account"; "General intangibles.” "Account"
means any right to payment for goods sold or |eased or for services rendered
which is not evidenced by an instrument or chattel paper, whether or not it
has been earned by performance. "General intangibles" neans any persona
property (including things in action) other than goods, accounts, chatte

paper, docunents, instruments, investment property, rights to proceeds of
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written letters of credit, and noney. All rights to paynent earned or

unearned under a charter or other contract involving the use or hire of a

vessel and all rights incident to the charter or contract are accounts.

SECTI ON 8. Arkansas Code 4-9-304(1) is anended to read as foll ows:
"(1) A security interest in chattel paper or negotiable docunments may

be perfected by filing. A security interest in the rights to proceeds of a

written letter of credit can be perfected only by the secured party's taking

possession of the letter of credit. A security interest in noney or

i nstrunments (other than instrunents which constitute part of chattel paper)
can be perfected only by the secured party's taking possession, except as
provi ded in subsections (4) and (5) of this section and subsections (2) and

(3) of Section 4-9-306 on proceeds."

SECTION 9. APPLICABILITY. This Act applies to a letter of credit that

is issued on or after the effective date of this Act. This Act does not apply

to a transaction, event, obligation, or duty arising out of or associated with

a letter of credit that was i ssued before the effective date of this Act.

SECTI ON 10. SAVINGS CLAUSE. A transaction arising out of or associated

with a letter of credit that was issued before the effective date of this Act

and the rights, obligations, and interests flowing fromthat transaction are

governed by any statute or other |aw anmended or repealed by this Act as if

repeal or anendnent had not occurred and may be term nated, conpleted,

consummat ed, or enforced under that statute or other |aw

SECTION 11. Al provisions of this act of a general and pernmnent

nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas
Code Revi sion Conmi ssion shall incorporate the sane in the Code.

SECTION 12. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect

ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.
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SECTI ON 13.

her eby repeal ed.

All

SB 318

laws and parts of laws in conflict with this act are

APPROVED: 4- 03- 97
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