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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/5/97
81st General Assembly A Bill ACT 925 OF 1997
Regular Session, 1997 SENATE BILL 392

By: Senators Kennedy, Dowd, Beebe, Gordon, Harriman, Bell, Fitch, Todd, Smith, and Gwatney

By: Representatives Hale, Willems, Wooldridge, Curran, Cook, Ferguson, Faris, and Rodgers

For An Act To Be Entitled
"AN ACT TO CREATE THE ARKANSAS EFFECTI VE DEATH PENALTY ACT
OF 1997; TO PROVI DE FOR THE APPOI NTMENT AND COMPENSATI ON
OF COVPETENT COUNSEL | N STATE POST- CONVI CTI ON PROCEEDI NGS
AND TO PROVI DE FOR OTHER PROCEDURAL MATTERS | NCLUDI NG TI ME
LI M TATI ONS | N CAPI TAL POST- CONVI CTI ON RELI EF PROCEEDI NGS
AND FOR OTHER PURPOSES"

Subtitle
" ARKANSAS EFFECTI VE DEATH PENALTY ACT OF
1997"

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. This act is known and may be cited as the "Arkansas
Ef fective Death Penalty Act of 1997."

SECTION 2. It is the express intent of this act to conply with the

requi renents of the federal Antiterrorismand Effective Death Penalty Act of

1996, Pub. L. No. 104-132, 110 Stat. 1214, in an effort to obtain the benefits

of that act concerning time linmtations in which federal habeas corpus

proceedi ngs and appeal s nust be consi dered and deci ded, and for other

purposes. Throughout this act, references to "post-conviction" proceedi hgs or

petitions refer solely to those proceedings or petitions which are filed

pursuant to the state rule or statute in which clainms of ineffective

assi stance of counsel are cogni zabl e, such as Arkansas Rules of Crinina

Procedure 37. Specific reference to Rule 37 was avoi ded only because the

Ceneral Assenmbly is aware that the formof relief provided for by that rule

may, at some point in the future, be provided for by a different rule or
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As Engrossed: H3/5/97 SB 392

statute. It is the intent of the General Assenbly to ensure that this act

applies to Rul es 37-type post-conviction proceedi ngs, not to post-conviction

proceedi ngs in which clains of ineffective assistance are not cognizable. It

is the intent of 8 16-91-202(e) to allow the appointnent of counsel in the

very limted circunstance in which, because of unique training, experience, or

background, an attorney is clearly conpetent and qualified to represent an

i ndi gent petitioner in a capital post-conviction proceedi ng, but otherw se

does not neet all of the criteria of & 16-91-202(c). Subsection (e) was

created for the specific purpose of permtting the appointment of experienced

attorneys, including but not linmted to, former prosecutors and judges who,

because of the nature of their practice, are uniquely qualified to represent

capital defendants but do not neet the specific defense-related requirenents

of subsection (c).

SECTION 3. Title 16, Chapter 91 of the Arkansas Code is hereby entitled
" Appeal and Post-Conviction."

SECTI ON 4. Arkansas Code Annotated 83 16-91-101 t hrough 16-91-118 are
desi gnat ed "Subchapter 1 - Appeal."

SECTION 5. Title 16, Chapter 91 of the Arkansas Code is anended to add
subchapter 2 which shall read as follows:
"Subchapter 2 - Post-conviction.

16-91-201. Access to files.

In the case of a defendant who has been convicted of a capital offense

and sentenced to death, the defendant®s prior trial counsel shall nmke

avai l abl e to the defendantHs state post-conviction counsel the conplete files

of the defendant®s trial counsel, and the defendant s prior counsel on direct

appeal shall make available to the defendant s state post-conviction counsel

the conplete files of the defendant s appellate counsel. The defendantHs

post -conviction counsel nay inspect and photocopy the files, but the

def endantH@s prior trial and appellate counsel shall maintain custody of their

respective files for at |east five (5) years followi ng conpletion of the

direct review process in state court, except as to the material which is

admtted into evidence in any trial proceedings.

16-91-202. Capital cases.
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As Engrossed: H3/5/97 SB 392

(a)(1) |If a capital conviction and sentence are affirmed on direct

appeal, the circuit court in which the conviction was obtained shall, within

two (2) weeks after the affirmance, conduct a hearing and enter a witten

order appointing counsel to represent the petitioner in a post-conviction

proceedi ng upon issuance of the nandate by the appellate court, should the

petitioner desire to pursue such a post-conviction proceeding. Counsel s

appoi ntnment shall remnin effective through any appeal of the post-conviction

proceeding in state court. Counsel shall be appointed only after a finding by

the court that the petitioner is indigent and that he either accepts the

appoi nt ment of counsel or is unable to nmake a conpetent decision whether to

accept or reject the appointnent of counsel. The court may decline to appoint

counsel for the petitioner only upon a witten finding that the petitioner

rejects the appoi ntnent of counsel and understands the | egal consequences of

that decision or upon a finding that the petitioner is not indigent.

(2) The court nmy not appoint an attorney as counsel under this

subsection if the attorney represented the petitioner at trial or on direct

appeal of the conviction under attack unless the petitioner and the attorney

request appoi ntnent on the record. |If counsel is the same attorney who

represented the petitioner at trial or on direct appeal, the court shal

appoi nt a second counsel to assist in the preparation of the petition for

post-conviction relief. |If the petitioner elects to proceed pro se, the

wai ver of the assistance of counsel shall be nade in open court on the record.

(b)(1) Upon the filing of a post-conviction petition, the clerk
of the court in which the petition is filed shall inmediately forward a copy
of the petition to the prosecuting attorney of the county in which the

petition was filed, to the Attorney General, and to the Executive Director of

t he Arkansas Public Defender Conmission. The filing of the petition does not

automatically stay any sentence of death. Upon the entry of an order pursuant
to subsection (b), a stay of execution shall be granted upon application to
the court wherein the notion for appointnment of counsel was fil ed.
(2) The stay granted pursuant to this subsection shal

automatically expire if:

(A) the petitioner fails to file a tinmely petition for
post-conviction relief; or

(B) the petitioner is denied relief in his post-conviction

proceeding in circuit court _in the manner set forth in subsection (h).
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As Engrossed: H3/5/97 SB 392

(c) The followi ng standards are the exclusive criteria which

counsel must satisfy in order to be appoi nted under subsection (a). At |east

one of the attorneys appointed to represent the applicant:

(1)(A) shall have previously represented a death-sentenced i nmate
in state or federal post-conviction relief proceedings within the five years
i mredi ately precedi ng the appoi ntrment for which he is under consideration; or

(B) shall have acted, within the five years i medi ately
precedi ng the appointnment for which he is under consideration, as defense

counsel in no less than three state or federal post-conviction relief

proceedi ngs arising fromfelony convictions, at |east two of which involved
vi ol ent crinmes, including one nmurder case; and

(2) shall have, within the five years i mediately preceding the
appoi ntment for which he is under consideration, conducted at |east two
evidentiary hearings in state or federal post-conviction relief proceedings,
whi ch may i nclude any proceedi ng which satisfies subsections (c)(1)(A) or (B);
and

(3) shall have been licensed to practice law for no |l ess than five
years, and for at least three of those five years shall have been licensed to
practice in Arkansas courts; and

(4) shall have successfully conpleted, within the two years
i mredi ately precedi ng the appoi ntrment for which he is under consideration, not
| ess than six hours of Arkansas Continuing Legal Educati on Board approved
continuing | egal education or professional training primarily involving
advocacy in the field of capital trial, capital appellate, or capita
post-conviction litigation,

Consi stent with Arkansas Code Annotated & 16-87-204(b)(8) (Supp
1993), the executive director of the Arkansas Public Defender Commi ssion shal
offer annually, to any attorney wishing to attend, no |l ess than two in-state
conferences or seminars at each of which no less than six (6) hours of

Arkansas Continuing Legal Education Board approved credit, as described in

this subsection, is avail abl e.

(d) Notwi thstanding any statutory provision to the contrary,
appoi ntments of counsel in capital post-conviction proceedings and in appeals
therefrom shall be made from counsel who qualify for appointnent under
subsection (c) or (e). The presiding judge may contact the Arkansas Public

Def ender Conmi ssion for a list of counsel who neet the criteria of subsection
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As Engrossed: H3/5/97 SB 392
(c) and may appoint counsel fromthat [ist. Neither the conm ssion nor any of
its components shall possess any supervisory authority over counsel appointed
to represent a petitioner in capital post-conviction proceedings or in appeals
therefrom Nothing in this section shall preclude the court from appointing
an out-of-state attorney pro hac vice as co-counsel, provided that in-state
counsel is appointed consistent with the provisions of this subchapter. Once
counsel has been appointed, the presiding judge shall enter a witten order
speci fying the appoi nted counsel Hs qualifications which satisfy subsection
(c).

(e) The court nay appoint counsel who does not satisfy all of the
criteria of subsection (c) only upon a witten finding that the attorney is
clearly conpetent and qualified because of his or her unique training,
experience, or background to represent an indigent petitioner in a capita
post-conviction proceeding. |In all such cases, the attorney shall have been
admitted to practice law for not less than five years and shall have had no
| ess than three years experience in the actual handling of capital nurder
prosecutions or capital murder post-conviction proceedings in Arkansas courts.

In addition, such counsel shall have successfully conpleted, within the two

(2) years inmediately preceding the appointment for which he is under

consi deration, not less than six (6) hours of Arkansas Continuing Lega

Educati on Board approved continuing | egal education or professional training

primarily involving advocacy in the field of capital trial, capital appellate,

or capital post-conviction litigation. Prior to appointing such counsel, the

court shall conduct a hearing at which the attorney shall denobnstrate that his
or her experience or other qualifications nmeet the requirements of this
subsection, and the court shall make witten findings specifying what unique
trai ning, experience, or background qualifies the attorney for appointnent
under this subsection.

(f) Notwi thstanding any other provision of Iaw, the court shall fix the
conpensation to be paid to attorneys appoi nted under this subchapter, as well
as the fees and expenses to be paid for investigative, expert, and other
reasonably necessary services authorized by the court at such rates or amunts
as the court determines to be reasonably necessary. All conpensation and
reasonabl e expenses authorized by the court pursuant to this subchapter shal
be paid by the Arkansas Public Defender Conm ssion

(9) Not later than fifty days after the filing of the petition, the
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As Engrossed: H3/5/97 SB 392
judge shall convene a status conference to schedule a hearing on the petition
for post-conviction relief if a hearing is deened necessary. The hearing mnust
be conducted within one-hundred-eighty days fromthe date of the status
conference, unless good cause is shown to justify a continuance.

(h) Wthin thirty days fromthe receipt of the transcript fromthe
post-conviction hearing, if a hearing was held, or if the judge requests
post-trial briefs, within thirty days fromthe receipt of the post-trial
briefs, the judge shall make specific, witten findings of fact and shal
expressly state the judgeHs conclusions of law relating to each issue raised
in the petition for post-conviction relief. In the event no hearing was held,
the judge shall nake specific, witten findings of fact and conclusions of |aw
within one hundred twenty days after the filing of the petition for
post-conviction relief, relating to each issue presented in the petition for
post-conviction relief.

(i) The transcription of the testinony and record in capita

post - convi ction proceedings shall be conpleted within sixty (60) days of the

concl usi on of the post-conviction hearing and shall imediately be provided to

the parties and the Clerk of the Supreme Court of Arkansas."

SECTION 6. This act applies to all persons under sentence of death,

i ncl udi ng those whose cases were pending on direct review when this act was

passed, who, on or after the effective date of this act, file their initial

applications for state post-conviction relief.

SECTION 7. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 8. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable. In the event that any provision of this act

is found to be an invalid encroachnent upon the rul e-nmaking authority of the

Suprene Court of Arkansas, that provision shall be deemed to be a resolution

of the General Assenbly of the State of Arkansas reconmendi ng the adoption of
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the provision by court rule.

SECTION 9. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

SECTI ON 10. EMERGENCY. It is found and determ ned by the Genera

Assenbly of the State of Arkansas that the current systemfor carrying out a

sentence of death is hopelessly fraught with endless litigation in state and

federal court which underm nes the deterrent value of the death penalty and

i nposes a needl ess financial burden on the stateHs resources, while depriving

death row inmates of the right to obtain speedy relief on any neritorious

constitutional clainms. It is further found that the provisions of the federa

Antiterrorismand Effective Death Penalty Act of 1996 provide significant

restrictions on the anount of tine federal courts may take to review such

cases if the states provide a nechanismfor the appoi ntnment, conpensation, and

rei mhursenent of conpetent counsel for all indigent capital defendants in

state post-conviction proceedi ngs. The nost significant del ay between

sent enci ng and execution occurs while capital cases await decision in federa

habeas corpus litigation. From 1990 through 1993, the average tine that

pri soners sentenced to death in this state awaited execution was ten years and

two nonths for those prisoners who pursued federal habeas corpus litigation

However, if the states conply with the requirenents of the Antiterrori sm Act,

the average tine that prisoners will await execution in federal court will be

reduced to less than three years in npbst cases. For that reason an energency

is declared to exist and this act is necessary to pernit the state to take

advant age of the provisions which will reduce the time for review in federal

court by providing a mechani smfor the appointnment, conpensation, and

rei mhursenent of conpetent counsel for all indigent capital defendants in

state post-conviction proceedings. This act, being i nmedi ately necessary for

the preservation of the public peace, health and safety shall becone effective

on the date of its approval by the Governor. |If the bill is neither approved

nor vetoed by the Governor, it shall become effective on the expiration of the

period of time during which the Governor may veto the bill. |If the bill is

vetoed by the Governor and the veto is overridden, it shall becone effective

on the date the | ast house overrides the veto.

/ s/ Sen. Kennedy et al
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As Engrossed: H3/5/97

APPROVED: 3- 31- 97

SB 392
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