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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: S3/11/97 S3/14/97
81st General Assembly A Bill ACT 930 OF 1997
Regular Session, 1997 SENATE BILL 501

By: Senator Roebuck

For An Act To Be Entitled
"AN ACT TO REGULATE CREDI TOR- PLACED | NSURANCE OR | NSURANCE
PURCHASED BY THE CREDI TOR PROVI DI NG COVERAGE AGAI NST LOSS
OR DAMAGE TO COLLATERALI ZED PERSONAL PROPERTY ACCORDI NG TO
THE TERMS OF THE CREDI T AGREEMENT WHEN THE DEBTOR FAI LS TO
PROVI DE THE COVERAGE AND THE COST |'S THEN CHARGED TO THE
DEBTOR; AND FOR OTHER PURPOSES. "

Subtitle
"TO REGULATE CREDI TOR- PLACED | NSURANCE
OR | NSURANCE PURCHASED BY THE CREDI TOR
PROVI DI NG COVERAGE AGAI NST LOSS OR
DAMAGE UNDER THE CREDI T AGREEMENT AND
THEN CHARGED TO THE DEBTOR. "

BE I T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Purpose.

The purposes of this act are to pronote the public welfare by regul ating

creditor-placed i nsurance, create a legal framework within which creditor-

pl aced i nsurance nay be witten in this state, maintain the separati on between

creditors and insurers; and nmninze unfair conpetitive practices in the sale

of creditor-placed insurance.

SECTI ON 2. Scope.

(a) This act applies to an insurer or producer transacting creditor-

pl aced i nsurance as defined in this act.

(b) Al creditor-placed insurance written in connection with credit

transactions for personal, fam |y or househol d purposes is subject to the
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As Engrossed: S3/11/97 S3/14/97 SB 501

provi sions of this act, except:

(1) transactions involving extensions of credit primarily for

busi ness or commerci al purposes;

(2) Insurance on collateralized real property;

(3) Insurance offered by the creditor and el ected by the debtor at

the debtor's option;

(4) Insurance for which no specific charge is nmade to the debtor

or the debtor's account; or

(5) Bl anket insurance, whether paid for by the debtor or the

creditor.

(c) The conmi ssioner shall have authority to bring an administrative or

judicial proceeding to enforce this act. No provisions of this act are

i ntended to establish or extinguish a private right of action for a violation

of any provision of this act.

SECTI ON 3. Definitions.

As used in this act, unless the context otherw se requires:

(1) "Actual cash value (ACV)" neans the cost of replacing danaged or

destroyed property with conparabl e new property, ninus depreciation and

obsol escence.

(2) "Blanket insurance" nmeans insurance that provi des coverage on

collateral as defined in a policy issued to a creditor, wi thout specifically

listing the collateral covered.

(3) "Collateral" means personal property that is pledged as security

for the satisfaction of a debt.

(4) "Credit agreement”" nmeans the written docunent that sets forth the

terms of the credit transaction and includes the security agreenent.

(5) "Credit transaction" neans a transaction by the terns of which the

repaynent of noney | oaned or credit conm tnent made, or paynent of goods,

services or properties sold or leased, is to be made at a future date or

dat es.

(6) "Creditor" nmeans the | ender of nobney or vendor or |essor of goods,

services, property, rights or privileges for which payment is arranged through

a credit transaction, or any successor to the right, title or interest of a

| ender, vendor or |essor.

(7) "Creditor-placed i nsurance" neans insurance that is purchased
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unilaterally by the creditor, who is the named insured, subsequent to the date

of the credit transaction, providing coverage agai nst |oss, expense or damage

to collateralized personal property as a result of fire, theft, collision or

other risks of loss that would either inpair a creditor's interest or

adversely affect the value of collateral covered by limted dual interest

insurance. It is purchased according to the ternms of the credit agreenent as

a result of the debtor's failure to provide required physical danmage

i nsurance, with the cost of the coverage being charged to the debtor. It

shall be either single interest insurance or linited dual interest insurance.

(8) "Debtor" means the borrower of nobney or a purchaser or |essee of

goods, services, property, rights or privileges, for which paynent is arranged

through a credit transaction.

(9) "lnsurance tracking" neans nonitoring evidence of insurance on

collateralized credit transactions to determ ne whether insurance required by

the credit agreenent has | apsed, and conmuni cating with debtors concerning the

status of insurance coverage.

(10) "lInsurer" means an insurance conmpany, association or exchange

aut hori zed or approved to issue insurance policies regulated by this act in

the State of Arkansas.

(11) "Lapse" nmeans that the insurance coverage required by the credit

agreenent is not in force.

(12) "Limted dual interest insurance" neans insurance purchased by the

creditor to insure its interest in the collateral securing the debtor's credit

transaction. This insurance waives the three (3) conditions for |oss paynent

under single interest insurance and extends coverage on the collateral, to the

extent provided in Section 10(a), in the possession of the debtor

(13) "Loss ratio" neans the ratio of incurred | osses to earned prenium

(14) "Net debt" neans the anpunt necessary to |iquidate the remaining

debt in a single |lunp-sum paynment, excluding all unearned interest and ot her

unear ned char ges.

(15) "Producer" neans a person who receives a comni ssion for insurance

pl aced or witten or who, on behalf of an insurer or creditor, solicits,

negoti ates, effects, procures, delivers, renews, continues or bhinds policies

of insurance to which this act applies, except a regular salaried officer

enpl oyee or other representative of an insurer who devotes substantially al

working tinme to activities other than those specified here and who receives no
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conpensation that is directly dependent on the amobunt of insurance business

written, and except a regular salaried officer or enployee of a creditor who

recei ves no conpensation that is directly dependent on the amount of insurance

effected or procured.

(16) "Single interest insurance" neans insurance purchased by the

creditor to insure its interest in the collateral securing a debtor's credit

transaction. Three (3) conditions nust be net for paynent of |oss under the

policy:

(A) the debtor has defaulted in paynent;

(B) the creditor has legally repossessed the collateral, unless

coll ateral has been stolen fromthe debtor; and

(C) the creditor has suffered an inpairnment of interest.

(17) " Conmi ssioner" neans the | nsurance Commi ssioner for the State of

Arkansas, his deputies, and enpl oyees.

SECTI ON 4. Term of | nsurance Policy.

(a) Creditor-placed insurance shall beconme effective on the | atest of

the foll owi ng dates:

(1) The date of the credit transaction;

(2) The date prior coverage, including prior creditor-placed

i nsurance coverage, |apsed;

(3) One (1) year before the date on which the rel ated i nsurance

charge is made to the debtor's account; or

(4) A later date provided for in the agreement between the

credi tor and insurer

(b) Creditor-placed insurance shall ternmnate on the earliest of the

fol |l owi ng dates:

(1) The date other acceptable insurance becones effective, subject

to the debtor providing acceptable evidence of the other insurance to the

creditor;

(2) The date the collateralized personal property is repossessed,

unl ess the property is returned to the debtor within ten (10) days of the

repossessi on;

(3) The date the collateralized personal property is deternined by

the insurer to be a total | oss;

(4) The date the debt is conpletely extinguished; or
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(5) An earlier date specified in the individual policy or

certificate of insurance.

(c) An insurance charge shall not be made to a debtor for a term |l onger

than the schedul ed termof the creditor-placed i nsurance when it becones

effective, nor may an insurance charge be nmade to the debtor for creditor-

pl aced i nsurance before the effective date of the insurance.

(d) If a charge is nade to a debtor for creditor-placed i nsurance

coverage that exceeds a term of one (1) year, the debtor shall be notified at

| east annually that the insurance will be canceled and a refund or credit of

unearned charges nade if evidence of acceptable insurance secured by the

debtor is provided.

SECTION 5. Cal cul ati on and Paynent of Premni uns.

(a) Premiuns for creditor-placed insurance coverage nay be cal cul ated

based on:

(1) An anpunt not exceeding the net debt even though the coverage

may linmit the insurer's liability to the net debt, actual cash val ue or cost

of repair; or

(2) Oher premumcal cul ati on nmethods that nore closely reflect

the exposure of each iteminsured and approxi mate the prem um cal cul ati on

met hod of the coverage required by the credit agreenent.

(b) An insurer shall not wite creditor-placed i nsurance for which the

premumrate differs fromthat deternined by the schedul es of the insurer on

file with the conm ssioner. The prem um or anmpunt charged to the debtor for

creditor-placed i nsurance shall not exceed the prem uns charged by the

i nsurer, conputed at the tinme the charge to the debtor is deternined.

(c) A nmethod of billing insurance charges to the debtor on cl osed-end

credit transactions that creates a ball oon paynent at the end of the credit

transaction or extends the credit transaction's maturity date is prohibited,

unl ess specifically disclosed at the time of the origination of the credit

agreenent and specifically agreed to by the debtor

SECTI ON 6. Prohi bited Coverages.

(a) Creditor-placed i nsurance coverage shall not include:

(1) Coverage for the cost of repossession;

(2) Skip, confiscation and conversi on coverage;
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(3) Coverage for paynment of nechanics' or other liens that do not

arise froma covered | 0oss occurrence;

(4) Coverage that requires a debtor's insurance deductible to be

| ess than two hundred fifty dollars ($250); or

(5) Coverage that is broader than the insurance coverages that

meet the mninuminsurance requirenents of the credit agreenent.

(b) Nothing in this section shall be deenmed to prohibit the issuance of

a separate policy or endorsenent providing the coverages listed in subsection

(a) of this section. However, no charge shall be passed along to the debtor

for the coverages.

SECTION 7. Evidence of Coverage.

Creditor-placed i nsurance shall be set forth in an individual policy or

certificate of insurance. A copy of the individual policy, certificate of

i nsurance coverage, or other evidence of insurance coverage shall be nmil ed,

first class nail, or delivered in person to the | ast known address of the

debt or.

SECTION 8. Filing, Approval and Wthdrawal of Forns and Rates.

(a) Al policy forns and certificates of insurance to be delivered or

i ssued for delivery in this state and the schedul es of prem umrates

pertaining thereto shall be filed with the comr ssi oner

(b) The conmissioner shall within thirty (30) days after the filing of

the policy forns and certificates of insurance di sapprove a formthat does not

conformto this act or to other applicable provisions of the insurance

statutes and regul ations and shall, within thirty (30) days of filing,

di sapprove a schedule of premiumrates pertaining to the formif it does not

conformto the standard set forth in subsection (e) of this section.

(c) If the conmi ssioner disapproves a formor schedule of prem umrates

in accordance with subsection (b) of this section, the conm ssioner shal

promptly notify the insurer in witing of the disapproval, and it shall be

unl awful for the insurer to issue or use the formor schedule. An insurer

aggri eved by any order or decision of the conm ssioner nade wi thout a hearing,

within thirty (30) days after notice to the insurer or organization, nmay neke

written request to the conm ssioner for a hearing thereon. The commi ssi oner

shall hear the party or parties within twenty (20) days after receipt of the
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request and shall give not less than ten (10) days' witten notice of the tine

and place of the hearing. The hearing shall be concluded within fifteen (15)

days fromits comencenent, except that the commi ssioner, for good cause shown

and with notice to the interested parties, nay grant additional tine, not to

exceed thirty (30) days. Wthin fifteen (15) days after the hearing, the

commi ssi oner shall affirm reverse, or nodify his previous action, specifying

his reasons therefor. Pending the hearing and deci si on thereon, the

comi ssi oner may suspend or postpone the effective date of his previous

acti on.

(d) Unless the comni ssi oner di sapproves the formor schedule of prem um

rates in accordance with subsections (b) and (c) of this section or gives

written approval of the formor schedule within thirty (30) days after the

filing, the formor schedul e shall be deened approved on the thirty-first day

after the filing.

(e) The schedules of premiumrates shall not be excessive, inadequate

or unfairly discrimnatory. |In determ ning whether a schedul e of prem um

rates are excessive, inadequate or unfairly discrinmnatory, the comi ssi oner

shall take into account past and prospective | oss experience, general and

adm ni strative expenses, loss settlenment and adj ustnent expenses, and ot her

acqui sition costs including insurance tracking costs, reserves, taxes,

licenses, fees and assessnents, reasonable insurer profit and other rel evant

data. Rates are not unfairly discrininatory because different prem unms result

for different policyhol ders, including group policyholders, with simlar |oss

exposures but different expense factors or sinilar expense factors but

different | oss exposures, nor are rates unfairly discrininatory if they are

averaged broadly anong all persons insured in this state or all persons

i nsured under a group insurance policy.

(f) The conmi ssioner may wit hdraw approval of an approved form or

schedul e of premi umrates when the comni ssioner would be required to

di sapprove the formor schedule of premumrates if it were filed at the tine

of the withdrawal. The withdrawal shall be in witing and shall specify the

reasons for withdrawal and the effective date of the withdrawal. An insurer

adversely affected by a withdrawal may, within thirty (30) days after

receiving the witten notification of the withdrawal, request a hearing in the

manner provided in subsection (c¢) of this section to determ ne whether the

wi t hdrawal shoul d be annulled, nmodified or confirmed. Unless the conm ssi oner
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grants an extension in witing in the withdrawal or subsequently grants an

extension, the withdrawal shall, in the absence of a request for hearing,

becone effective, prospectively and not retroactively, on the ninety-first day

following delivery of the notice of withdrawal and, if the request for hearing

is filed, on the ninety-first day followi ng delivery of witten notice of the

comni ssi oner's deterni nation.

(g) Fornms and rates filed and approved in accordance with this section

shall be deemed to be in conpliance in all respects with the laws of this

st at e.

SECTI ON 9. Ref und of Unearned Preni umns.

(a) Wthin sixty (60) cal endar days after the ternination of creditor-

pl aced i nsurance coverage, and in accordance with the fornul as approved by the

commi ssi oner, an insurer shall refund any unearned prem um or other

i dentifi abl e charges.

(b) Wthin sixty (60) cal endar days after the ternination date of

creditor-placed i nsurance coverage, the insurer shall provide to the debtor a

statenent of refund disclosing the effective date, the term nation date, the

anount of premnm um bei ng refunded and the anmobunt of prem um charged for the

coverage provided. No statenent shall be required in the event that the

policy term nates pursuant to subdivision (b)(4) of Section 4 of this act.

(c) The entire anpunt of prem uns, mninum prem uns, fees or charges of

any kind shall be refunded if no coverage was provided.

SECTI ON 10. O ai s,

(a) In the event of a loss under the creditor-placed i nsurance policy,

the insurer shall pay, at a mininmum the |east of the follow ng, the val ue of

whi ch shall be determ ned as of the date of | oss:

(1) The cost to repair the collateral |ess any applicable

deducti bl e;

(2) The actual cash value of the collateral, |ess any applicable

deducti bl e;
(3) The net debt, |less any applicable deductible. The nethod of

cal cul ati on of net debt payable pursuant to this subdivision shall be

i dentical to the nethod of calculation of net debt for paynment of preniuns

pursuant to subsection (a) of Section 5 of this act; or
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(4) If single interest insurance is provided, the anpunt by which

the creditor's interest is inpaired.

(b) The net debt or actual cash value anpunts in subsection (a) nmay be

reduced by the value of salvage if the insurer does not take possession of the

i nsured property.

(c) In the event of a |loss, no subrogation shall run agai nst the debtor

fromthe insurer.

(d) \Wenever a claimis nmade on a creditor-placed i nsurance policy, the

insurer shall furnish to the claimant a witten statenment of the |oss

expl ai ning the settlenment amount and the nmethod of settlenent.

(e) A creditor or insurer may not abandon sal vage to a tow ng or

storage facility in lieu of payment of storage fees without the consent of the

facility and the claimant. After the filing of a claimas provided in the

policy or certificate of insurance, the insurer shall be responsible for the

paynment of towi ng and storage charges for a covered |oss occurrence fromthe

time storage is reported to the insurer or lender to the time the claimis

paid. The insurer shall give witten notice to the claimant when the claimis

paid that the claimant may i ncur storage charges after the date the claimis

pai d.

SECTION 11. Rights and Obligations of the Parties.

(a) In order for the creditor to place insurance on the collatera

pl edged by the debtor and pass the cost of the insurance on to the debtor

(1) The creditor nust have a security interest in the persona

property;
(2) The credit agreement nmust require the debtor to maintain

i nsurance on the collateral to protect the creditor's interest;

(3) The credit agreement nmust authorize the creditor to place the

i nsurance if the debtor fails to provide evidence of the insurance; and

(4) These requirenents nmust be clearly disclosed to the debtor at

the inception of the credit transaction

(b) The debtor shall always have the right to provide required insurance

t hrough existing policies of insurance owned or controlled by the debtor or of

procuring and furnishing the required coverage through an i nsurer authorized

to transact insurance within this state. However, a creditor nmay establish

maxi mum accept abl e deducti bl es, insurer solidity standards and ot her
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reasonabl e conditions with respect to the required insurance.

SECTI ON 12. Remittance of Prem uns and Paynent of Conpensati on.

(a) The entire anpunt of the premiumdue froma creditor shall be

remitted to the insurer or its producer in accordance with the insurer's

requi renments. No comni ssions nay be paid to, or retained by, a person or

entity not |licensed and appointed in accordance with Arkansas Code 8§ 23-64-

201, et seq., nor to a lender or any subsidiary or affiliate of a | ender

(b) The retention by the creditor of unearned pren uns upon

cancell ation of the insurance without crediting to the debtor's account the

anount of unearned i nsurance charges is prohibited.

(c) Rebates to the creditor of a portion of the prem um charged to the

debtor are prohibited as are other inducenents provided to the creditor by an

i nsurer or producer. The listing of the following activities as prohibited

rebates or inducenents is not intended to be restrictive, and the conm ssi oner

may identify an activity as prohibited by rule, regulation or order:

(1) Allowing insurers or producers to purchase certificates of

deposit fromthe creditor or to maintain accounts with the creditor at |ess

than the market interest rates and charges that the creditor applies to other

custoners for deposit accounts of similar anpunts and duration

(2) Paying a conmi ssion to a person, including a creditor, who is

not appropriately licensed as a producer in this state;

(3) Purchasing or offering to purchase certificates of deposit

from or maintaining or offering to maintain deposit accounts or investnent

accounts with a creditor as part of a creditor-placed i nsurance solicitation.

(d) Prohibited rebates or inducenents do not include the providing of

i nsurance tracking and other services incidental to the creditor-placed

i Nnsurance program

(e) Nothing contained in this section shall prohibit or restrict an

i nsurer or producer from mai ntai ning a demand, preni um deposit or other

account or accounts with a creditor for which the insurer or producer provides

i nsurance if the accounts pay the nmarket interest rate and charges that the

creditor applies to other custonmers for deposit accounts of simlar ampunts

and durati on.

SECTI ON 13. Disclosures to the Debtor

0220971336.vjf687
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(a) A creditor shall not inpose charges, including prem um costs and

related interest and finance charges, on a debtor for creditor-placed

i nsurance coverage unl ess adequate disclosure of the requirement to maintain

i nsurance has been nade to the debtor. Adequate disclosure is acconplished if

the foll owi ng occurs:

(1) The credit agreement sets forth the requirenent that the

debtor nust maintain insurance on the collateral as provided for in Section

11;

(2) The creditor nakes reasonable efforts to notify the debtor of

the requirenment to maintain i nsurance and allows a reasonable time for

conpliance with this requirenent;

(3) Afinal notice as required by this act is sent to the debtor

and

(4) If creditor-placed i nsurance coverage is i ssued, a copy of the

policy or certificate is sent to the debtor as provided for in Section 7.

(b) After adequate disclosure of the request to maintain insurance has

been made to the debtor as required by this section, a creditor may proceed to

i mpose charges for creditor-placed insurance if the debtor fails to provide

evi dence of insurance. A creditor may i npose charges no earlier than ten (10)

cal endar days after sending the final notice.

(c) Reasonable efforts to notify the debtor are acconplished if:

(1) The creditor mails a notice by first class mail to the

debtor's last known address as contained in the creditor's records, stating

that the creditor intends to charge the debtor for creditor-placed i nsurance

coverage on the collateral if the debtor fails to provide evidence of the

property insurance to the creditor

(2) The creditor allows the debtor at |east twenty (20) cal endar

days to respond to the notice and provi de evi dence of acceptabl e i nsurance

coverage before sending a final notice; and

(3) The creditor sends a final notice in conpliance with this

section by first class mail to the debtor's |last known address as contained in

the creditor's records at |least ten (10) cal endar days before the cost of

i nsurance is charged to the debtor by the creditor. Proof of the mailing of

the final notice shall be retained for at |least three (3) years follow ng the

expiration or termination of the coverage or as otherw se required by | aw

(d) The initial notice shall be in a formdeternined by the creditor to
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renmind the debtor of the requirenent to maintain insurance on the coll ateral

The final notice shall be as conplete as the followi ng notice, printed in not

| ess than twelve (12) point type, and nodified where necessary to fit the

nature of the credit transaction:

"FI NAL NOTI CE

Your credit agreenment with us requires you to have property

i nsurance on the collateral until you pay off your |loan. You have

not given us proof you have insurance on the property. You can

ask your insurance conpany or agent to give us proof of insurance

or you can send us proof you have property insurance within ten

(10) cal endar days after the date this letter was postmarked. |If

you do not, we mmy buy the insurance and charge the cost to you

You nust pay for the property insurance we buy. It will probably

cost nore than i nsurance you can buy on your own. The cost of the

i nsurance we buy nay be added to your |oan bal ance and we may

charge you interest onit. If we do, you will pay interest at the

same rate you pay on your loan or the highest rate permtted by

| aw, whi chever is |ower.

The insurance we buy will pay clainms to us (the creditor) for

physi cal damage to your property, at a minimm the least of the

following, deternmined as of the date of loss: (a) the cost to

repair the collateral |ess any applicable deductible; (b) the

actual cash value of the collateral, |ess any applicable

deductible; (c) the net debt, |less any applicable deductible. It

will not pay any clains made against you [and it may not pay you

for any clains you make (delete if linited dual interest

coverage)]. The insurance we buy will not give you any liability

i nsurance coverage and will not neet the requirenents of a state's

financial responsibility |aw

The property coverage we buy will start on the date shown in the

policy or certificate, which may go back to the date of the |oan

0220971336.vjf687
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or the date your prior coverage stopped. W will cancel the

i nsurance we bought for you and give you a refund or credit of

unearned charges if you give us proof you have bought property

i nsurance sonmewhere else or if you have paid off the |oan."

(e) All creditor-placed insurance shall be set forth in an individua

policy or certificate of insurance. Not earlier than the sending of the fina

notice nor fifteen (15) days after a charge is nade to the debtor for

creditor-placed i nsurance coverage, the creditor shall cause a copy of the

i ndi vidual policy, certificate or other evidence of insurance coverage

evi dencing the creditor-placed i nsurance coverage to be sent, first-class

mail, to the debtor's | ast known address.

(f) Acreditor's conpliance with or failure to conply with this act

shall not be construed to require the creditor to purchase insurance coverage

on the collateral, and the creditor shall not be |liable to the debtor or a

third party as a result of its failure to purchase the insurance.

SECTI ON 14. Regul ati ons.

The conmi ssioner may, after notice and hearing, promnul gate reasonable

rules and regulations to carry out and effectuate the provisions of this act.

SECTION 15. All provisions of this act of general and pernmanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 16. If any provisions of this act or the application thereof to
any person or circunstance is held invalid, the invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provisions or application, and to this end the provisions of this

act are declared to be severable.

SECTION 17. Al laws and parts of laws in conflict with this act are
her eby repeal ed.

/ s/ Roebuck
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