EXHIBIT E.5

BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
NELDA COLEMAN
V.

CLAIMANT
CLAIM NO. 190654

UNIVERSITY OF ARKANSAS FOR
MEDICAL SCIENCES; ARKANSAS
STATE CLAIMS COMMISSION

RESPONDENTS

ORDER
Now before the Arkansas State Claims Commission (the “Claims Commission”) are
motions filed by the University of Arkansas for Medical Sciences (“UAMS”) and the Claims
Commission to dismiss the claim of Nelda Coleman (the “Claimant”). Based upon a review of the
motions and the law of Arkansas, the Claims Commission hereby finds as follows:
1.

This claim is intertwined with a previous claim filed by Claimant and her now-

deceased husband, Charles Coleman, styled as Charles Coleman v. UAMS, Claim No. 15-0482CC.1
2.

Claim No. 15-0482-CC was filed by Claimant and Mr. Coleman against UAMS,

alleging medical negligence related to the treatment that Mr. Coleman received in March 2012.
The Claims Commission granted UAMS’ motion to dismiss, as well as Claimant’s subsequent
motion for reconsideration. On appeal, the Arkansas General Assembly upheld the dismissal.
3.

Claimant filed the instant claim on December 7, 2018, against UAMS and the

Claims Commission. At the top of the complaint form, she wrote “claim # 15-0482-CC,” explicitly
referencing the previous claim. In Claimant’s supporting documentation, she stated that she would

The precise date of Mr. Coleman’s death is unknown, although a January 21, 2015, filing appears
to include his signature.
1
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like Claim No. 15-0482-CC reopened. In the body of her complaint form, Claimant stated that
“[t]he statu[t]e of limitation[s] was not out on the claim as university hospital attorney stated, we
were barred from the hearings that were held.”
UAMS’ Motion to Dismiss
4.

UAMS filed a motion to dismiss, arguing that dismissal is appropriate under the

doctrine of res judicata, given that Claimant has unsuccessfully pursued her claim through or
sought review from the Claims Commission, the Arkansas General Assembly, the Pulaski County
Circuit Court, the Arkansas Court of Appeals, the Arkansas Supreme Court, the United States
District Court for the Eastern District of Arkansas2, and the United States Court of Appeals for the
Eighth Circuit.
5.

Claimant filed a response to the motion, arguing that res judicata does not apply

because “the [underlying] case3 was never litigated.”
6.

The Claims Commission finds the UAMS’ motion to dismiss should be granted.

The instant claim relates to the same allegations of medical negligence as in Claim No. 15-0482CC. Claimant’s procedural avenues to challenge the Claims Commission’s dismissal of Claim No.
15-0482-CC were fully exhausted through her motion for reconsideration and appeal to the
Arkansas General Assembly. See Ark. Code Ann. § 19-10-211. The instant claim is an improper
attempt to relitigate the Claims Commission’s final decision in Claim No. 15-0482-CC.
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The Claims Commission was a defendant in the underlying federal lawsuit, Nelda Coleman v.
Pulaski County Circuit Court, et al., United States District Court for the Eastern District of Arkansas, Case
No. 4:17CV-00816.
It appears that Claimant’s argument is referring to the underlying lawsuit in Pulaski County
Circuit Court against the physicians (Charles Coleman and Nelda Coleman v. Harmon Gareth Tober, M.D.,
and Richard Betzold, M.D., Pulaski County Circuit Court Case No. 60CV-14-798), which was filed by
Claimant’s previous counsel. That lawsuit was nonsuited.
3
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Claims Commission’s Motion to Dismiss
7.

The Claims Commission, through the Arkansas Attorney General’s Office, filed a

motion to dismiss, arguing that dismissal is appropriate (1) for failure to state a claim upon which
relief can be granted under Ark. R. Civ. Proc. 12(b)(6); (2) because Claimant’s claim is barred
under the doctrine of res judicata; and (3) because Claimant’s claim against the Claims
Commission (alleging that the Claims Commission held a hearing without Claimant present) is
barred by the three-year statute of limitations.
8.

Claimant filed a response to the motion, asserting that, with regard to Claim No.

15-0482-CC, she had “been to the Claims Commission several times and tried to reopen the case
but the director refused.” Claimant also alleged that the Claims Commission “violated . . . [her]
due process of law by barring Claimant[s] from attending and testify[ing] at the February 5, 2015
and March 11, 2015 hearings . . . .” As to the res judicata argument, Claimant stated she did not
“receive[ ] due process of law when the claim was filed” at the Claims Commission.
9.

In reviewing a claim for purposes of determining whether Claimant stated facts

upon which relief can be granted, the Claims Commission must treat the facts alleged in the
complaint as true and view them in a light most favorable to the Claimant. See Hodges v. Lamora,
337 Ark. 470, 989 S.W.2d 530 (1999). All reasonable inferences must be resolved in favor of the
Claimant, and the complaint must be liberally construed. See id. However, the Claimant must
allege facts, not mere conclusions. Dockery v. Morgan, 2011 Ark. 94 at *6, 380 S.W.3d 377, 382.
The facts alleged in the complaint will be treated as true, but not “a plaintiff’s theories, speculation,
or statutory interpretation.” See id. (citing Hodges, 337 Ark. 470, 989 S.W.2d 530 (1999)).
10.

Upon review of the claim, the Claims Commission finds that Claimant’s claim

against the Claims Commission is subject to dismissal for failure to state a claim upon which relief
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can be granted. Claimant admits in her complaint that Claim No. 15-0482-CC was not on the
dockets for the February 5, 2015, and March 11, 2015, hearings:
March 6, 2017: Petitioner went to the Arkansas State Claim[s] Commission to get
copies of the dockets for the hearings that were held February 5, 2015 and March
11, 2015, Petitioners names were not on the dockets for the hearing, and Claimants
were barred from attending the hearings.
Claimant’s Complaint and Supporting Documents at ¶ 33 (emphasis added). As such, Claimant’s
claim that she was barred from the hearing is speculatory and not based on fact. Dockery, 2011
Ark. 94 at *6, 380 S.W.3d at 382. If Claim No. 15-0482-CC was not on the docket the February
2015 or March 2015 hearings, as Claimant admits, then there was no hearing from which Claimant
was barred.
11.

The Claims Commission suspects that the instant claim against the Claims

Commission is based upon a misunderstanding occasioned by a confusing form. In 2015, the
Claims Commission order forms included a blank titled “Date of Hearing.” Perhaps because this
date was filled in on both the February 5, 2015, and March 11, 2015, orders, Claimant feared that
she had been excluded from the hearings. However, the Claims Commission has reviewed the
hearing minutes from both months and concluded that Claim No. 15-0482-CC was not on docket
of claims in which the Claims Commission heard argument from the parties. Instead, the Claims
Commission considered the motions (UAMS’ motion to dismiss in February 2015 and Claimant’s
motion for reconsideration in March 2015) and made rulings without anyone present. It is common
practice for the Claims Commission or a court to rule on a motion without a hearing if the Claims
Commission or court determines that argument is not necessary. In fact, this practice was codified
by the Arkansas General Assembly in the 2019 regular session. Ark. Code Ann. § 19-10-210(c)
(“Hearings on a motion filed a party shall be set . . . [i]f the commission finds that oral argument
or witness testimony, or both, will benefit the commission in deciding on the motion”).
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12.

The Claims Commission finds that Claimant’s claim is also subject to dismissal

pursuant to the doctrine of res judicata. Claimant had the opportunity to raise these due process
issues in the underlying federal lawsuit but failed to do so. Because these issues could have been
raised and were not, Claimant’s claim is subject to dismissal. Office of Child Support Enforcement
v. Willis, 347 Ark. 6, 59 S.W.3d 438 (2001).
13.

The Claims Commission finds this claim must also be dismissed as time-barred.

The applicable statute of limitations for constitutional claims is three years. See Ketchum v. City
of West Memphis, Ark., 974 F.2d 81, 82 (1992). Claimant alleges that she was deprived of due
process on February 5, 2015, and March 11, 2015, yet the instant claim was not filed until
December 7, 2018.
Conclusion
14.

The motions to dismiss filed by UAMS and the Claims Commission are

GRANTED, as stated more fully herein. Claimant’s claim is DENIED and DISMISSED.
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IT IS SO ORDERED.

_______________________________________
ARKANSAS STATE CLAIMS COMMISSION
Kori R. Gordon, Special Commissioner

_______________________________________
ARKANSAS STATE CLAIMS COMMISSION
Jason M. Ryburn, Special Commissioner
DATE: September 15, 2020

Notice(s) which may apply to your claim
(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).
(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.
(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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