EXHIBIT B.4

BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
DAYONG YANG, AS SPECIAL
ADMINISTRATOR OF THE ESTATE
OF LE YANG, DECEASED
V.

CLAIMANT

CLAIM NO. 16-0496-CC

ARKANSAS DEPARTMENT OF
EMERGENCY MANAGEMENT

RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) is the
renewed motion filed by the Arkansas Department of Emergency Management (the “Respondent”)
for judgment on the pleadings filed by Dayong Yang, as special administrator of the Estate of Le
Yang, deceased (the “Claimant”). At the hearing on the motion, Carter C. Stein appeared on
Claimant’s behalf, and Vincent P. France appeared on behalf of Respondent. Based upon a review
of the motion, the arguments made therein, and the law of Arkansas, the Claims Commission
hereby finds as follows:
1.

The Claims Commission has jurisdiction to hear this claim pursuant to Ark. Code

Ann. § 19-10-204(a).
2.

Claimant filed his indemnification claim on January 12, 2016, pursuant to Ark.

Code Ann. § 21-9-304(a). At the time of filing, Claimant requested that the claim be held in
abeyance until the underlying litigation was concluded. This claim relates to the failure of a City
of Little Rock dispatcher, Candace Middleton, to send police and fire units to the scene of a onevehicle accident, in which Jinglei Yi and her young son, Le Yang, ended up in a vehicle submerged
in a pond. Jinglei Yi died as a result, and Le Yang suffered an anoxic brain injury and died two
years later. As part of the underlying litigation, the Pulaski County Circuit Court entered a default
judgment against Ms. Middleton in the amount of $17,627,638.04.
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3.

After the underlying litigation was concluded, Respondent filed the instant motion,

arguing that Claimant’s claim is (1) barred by the doctrine of collateral estoppel, (2) prohibited by
the Arkansas Constitution, and (3) not permitted by Ark. Code Ann. § 21-9-304.
4.

Claimant filed a response, arguing that Respondent’s collateral estoppel argument

fails due to Respondent’s inconsistent positions (Respondent argued to the circuit court that the
Claims Commission has jurisdiction to determine Respondent’s liability under Ark. Code Ann. §
21-9-304, and Respondent is now arguing to the Claims Commission that the circuit court had
jurisdiction of the indemnification issue and adjudicated that issue) and the fact that the
indemnification issue was not litigated or dismissed by the circuit court. As to the constitutional
argument, Article 12 § 12 of the Arkansas Constitution provides an applicable exception to the
rule against the state paying cities’ liabilities. As to Respondent’s argument regarding Ark. Code
Ann. § 21-9-304, the facts in this claim satisfy the statutory requirements because the 911 system
is a statewide system coordinated by and carried out under the supervision of State employees.
5.

Respondent replied, arguing that it did not take inconsistent positions in the

underlying litigation and the instant claim. If the circuit court had found that the facts supported
state indemnification, Claimant’s claim would be “ripe for adjudication” by the Claims
Commission. In the underlying litigation, the City of Little Rock, its employees, and Ms.
Middleton were not represented by the Arkansas Attorney General’s Office because these
defendants were not assisting the state and acting under the supervision of a state employee. Had
they been, the Arkansas Attorney General would have been “statutorily obligated” to represent
them.
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6.

At the hearing, Respondent argued that there is no statewide 911 operating system

and pointed to Ark. Code Ann. §§ 12-10-302(e)(3)1 and 12-10-304 as evidence that 911 systems
are local. Respondent is not responsible for maintaining, operating, or running 911 centers. Ark.
Code Ann. § 21-9-304 pertains to situations where the State calls for the assistance of local officials
for help with a state issue and the local officials are sued as a result of assisting the state. Ms.
Middleton was not assisting the state, and Respondent did not oversee her work. To permit
Claimant to recover would open Pandora’s box.
7.

Claimant responded, arguing that Respondent is trying to read “direct supervision”

into the requirements of Ark. Code Ann. § 21-9-304. The City of Little Rock was called upon by
the state to operate a 911 center. Respondent wants the state to have a statewide 911 system for
the benefits (David Maxwell, who was appointed to be the state’s 911 coordinator, applied for and
received federal funding for the state’s 911 programs) but not the liabilities. The facts of this claim
show a statewide 911 system, in that when Jinglei Yi called 911, Pulaski County dispatch answered
the call and then transferred it to the City of Little Rock. The Claims Commission is the conscience
of the State of Arkansas.
8.

Upon a question by a commissioner, Claimant confirmed that Mr. Maxwell is the

only state employee identified in this claim, although Claimant referenced some other state
employees identified in the underlying litigation.
9.

Upon a question by a commissioner as to the indicia of supervision by Mr. Maxwell

over Ms. Middleton and whether Claimant’s counsel could amend his complaint to provide any

Ark. Code Ann. § 12-10-302(e)(3) provides that “It is found and declared necessary to [e]ncourage
the political subdivisions to implement public safety answering points . . . .” Ark. Code Ann. § 12-10-304
permits the “chief executive of a political subdivision” to “[r]etain a dispatch center to serve both public
safety answering point and dispatch functions.”
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further details regarding supervision, Claimant confirmed that Mr. Maxwell did not directly
supervise Ms. Middleton and probably did not know her name.
10.

Upon a question by a commissioner as to whether Claimant believes the state to be

responsible for any negligence on the part of a 911 response, Claimant stated that an analysis must
be done through Ark. Code Ann. §§ 21-9-301 and 21-9-304. As to the amount of the judgment,
Claimant also noted that the state extricated itself from the underlying litigation and could have
stayed in.
11.

Upon a question from a commissioner as to the permissive language in Ark. Code

Ann. § 12-10-302, Claimant stated that the permissiveness of the language does not matter because
the City of Little did decide to operate a 911 center.
12.

Ark. Code Ann. § 21-9-304 provides, in pertinent part, that:
(a) When any city of the first class, city of the second class, incorporated town,
county, and its employees are called upon to assist the state and its employees
and, as a result, are sued for their actions performed under the supervision of a
state official or employee, the Attorney General shall defend the city of the first
class, city of the second class, incorporated town, county, and its employees.
(b) Should a judgment be rendered against the city of the first class, city of the
second class, incorporated town, county, or its employees, the state shall pay
actual, but not punitive, damages adjudged by a state or federal court, or entered
by the court as a result of a compromise settlement approved and recommended
by the Attorney General, based on an act or omission by the officer or employee
while acting without malice and in good faith within the course and scope of
his or her employment and in performance of his or her official duties

(emphasis added).
13.

The Claims Commission finds that there are no facts pled to support a claim that

Mr. Maxwell was supervising Ms. Middleton. While the Claims Commission appreciates
Claimant’s counsel’s diligent representation of his client, without specific guidance from the
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Arkansas General Assembly, the Claims Commission is unwilling to find that the existence of a
911 coordinator means that the state is supervising every 911 dispatcher and emergency responder.
14.

Because the Claims Commission finds that dismissal is appropriate pursuant to Ark.

R. Civ. Proc. 12(c), it need not reach Respondent’s collateral estoppel and constitutional
arguments.
15.

As such, the Claims Commission GRANTS Respondent’s motion for judgment on

the pleadings and DISMISSES Claimant’s claim.
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IT IS SO ORDERED.

_______________________________________
ARKANSAS STATE CLAIMS COMMISSION
Courtney Baird

_______________________________________
ARKANSAS STATE CLAIMS COMMISSION
Paul Morris, Chair

_______________________________________
ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith
DATE: September 15, 2020

Notice(s) which may apply to your claim
(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).
(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.
(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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September 18, 2020
Via Email kathryn.irby@arkansas.gov Only
Kathryn Irby, Director
Arkansas State Claims Commission
101 East Capitol Avenue
Suite 410
Little Rock, Arkansas 72201
Re:

Yang v. State, No. 16-0496-CC

Kathryn:
With this correspondence, I am filing a notice of appeal to the General Assembly of the
final order entered by the Arkansas State Claims Commission on September 15, 2020, a copy of
which is enclosed.
As required by Arkansas Code Annotated § 19-10-211(a)(1)(A), this notice of appeal is
being filed within 40 days of entry of the September 15, 2020 final order.
Thank you for your attention to this matter.
Feel free to call me to discuss this notice of appeal
Sincerely,

Carter C. Stein
CCS/
Enc.
cc (w/enc.):

Dayong Yang
Vincent France
Thomas M. Carpenter

(via email only)
(via email vincent.france@arkansasag.gov only)
(via email tcarpenter@littlerock.gov only)

Personal Attention, Proven Results Since 1953

