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EXHIBIT G-1 

 

REPORT TO THE LEGISLATURE  ON ACT 796 OF 1993 THE STATE OF THE 

WORKERSô COMPENSATION  MARKET FOR  YEAR ENDING 2015 

 

 

Previous reports to the Legislature have discussed in detail the condition of Arkansasôs Workersô 

Compensation marketplace prior to the passage of Act 796 in 1993, and subsequent to the 

changes brought about because of Act 796. 

 

Arkansas continues to enjoy a competitive workersô compensation market with the continuing 

effects of Act 796 of 1993. 

 

In the most recent data available, Arkansasôs combined ratio decreased to 85% ranking it among 

the lowest of any state for which Arkansasôs statistical agent, the National Council on 

Compensation Insurance (NCCI), compiles loss data. In 2015, NCCI filed for decreases in both 

the voluntary market loss costs -2.1 and assigned risk plan rates -3.0. Several factors and trends 

in the industry may affect future rates.  These factors include changes in claim frequency, 

increased medical costs, increasing prescription drug utilization, increased reinsurance costs, and 

catastrophe loading for potential terrorism losses. 

 

 

CONTINUED  RATE IMPACT  OF ACT 796 OF 1993 
 

Arkansasôs voluntary workersô compensation market would have disappeared and many 

employers would have found themselves unable to afford workersô compensation coverage, 

facing the choice of either closing down their business or operating outside the law, had Act 796 

not become reality. 
 

The impact of the Act on workersô compensation premiums is clear and significant. Prior to its 

enactment rates were increasing significantly. For example, for both the voluntary market and 

the assigned risk plan, rates in 1991 and 1992 increased 15% and 18% respectively. Passage of 

the Act forestalled anticipated rate increases in 1993 and 1994, with 1993 being the first year in 

the last ten in which there was no rate increase. 1993 and 1994 were years of market 

stabilization, and subsequent years have seen significant rate reductions in both the voluntary 

market and the assigned risk plan. Year 2001 saw our first increase in the assigned risk plan rates 

while experiencing a decrease in the voluntary market. In 2015, Arkansas had the lowest loss 

costs in the region per $100 of payroll, $0.76, compared to the regional average loss cost of 

$0.99 and the countrywide average loss cost of $1.35. The Arkansas average rates in 20115 were 

-64.1% from 1995 when the law changes went into effect. There are still positive effects from 

this Act that benefits Arkansas employers. 
 
 

Year Voluntary  Market  Assigned Risk Plan 

1993 0.0% 0.0% 

1994 0.0% 0.0% 

1995 -12.4% -12.4% 

1996 -8.0% -3.7% 
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Year Voluntary  Market  Assigned Risk Plan 

1997 -4.7% -7.6% 

1998 -9.1% -8.2% 

1999 -4.1% -3.0% 

2000 -4.5% -2.0% 

2001 -7.5% -1.9% 

2002 -4.5% -1.9% 

2003 1.8% -5.5% 

2004 0.5% -5.1% 

2005 -1.5% -2.8% 

2006 -0.5% -2.0% 

2007 -5.4% -6.8% 

2007 (effective 1/1/08) 2.7% 2.7% 

2008 (effective 7/1/08) -12.8% -13.8% 

2009 -7.0% -6.4% 

2010 1.9% 4.5% 

2011 -5.8% -9.7% 

2012 -4.1% -4.8% 

2013 -7.4% -6.7% 

2014 -8.5% -1.4% 

2015 -2.1 -3.0 

2016 -4.3 -1.6 
 

 

PAYROLL  AND EXPERIENCE MODIFIER  
 

Reported payroll in Arkansas continues to increase while premiums for insureds continue to 

decrease. In 2015 the average experience modifier has stayed consistent at 0.959. The 2015 

countrywide average experience modifier is 0.975. Please refer to Exhibit ñAò for additional 

statistical information regarding premiums. 

 

 
ASSIGNED RISK PLAN  

 

The assigned risk plan has seen a history of decline in population since the passage of Act 796 

except for a gentle upward trend during 2002 through 2004.  It is down from a record high of 

$150,000,000 in 1993, but up from low of $6,566,275 in September 2000. Voluntary carriers 

continue to tighten underwriting and maintain their minimum premiums. The assigned risk 

premium volume for 2015 was $26,987,429 as compared to $24,517,070 for 2014. The assigned 

risk plan premium grew in 2015 due to the growth in new businesses. In 2015 the carriers 

continue to decline to write small policies and new businesses, which are two factors in the 

growth of the assigned risk plan to $25,939,948. It is anticipated that the assigned risk plan will  

continue to grow due to the voluntary carriers changing underwriting rules. In essence, the small 

businessô premiums are less than the minimum premium for which coverage is available in the 

voluntary market. These employers may not be able to get coverage in the voluntary market; 

consequently, as of the end of 2015 small premium employers (less than $2,500 in annual 
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premium) constituted approximately 72.1% of the plan policy volume with an average of $1,026 

in premium per policy. Average plan premium per policy at the end of 2015 was $3,560 for all 

6,754 policies in the plan. 
 

In 2008, NCCI filed a Voluntary Coverage Assistance Program (VCAP), which has helped to 

remove some employers from the assigned risk plan by allowing voluntary carriers to file their 

underwriting guidelines for comparison to new applications submitted. When an application is 

received by NCCI, it is compared to the filed guidelines and if  the risk appears to meet a 

companyôs guidelines, the application will  be forwarded to the insurer to determine whether they 

will  make a voluntary offer of coverage. This program was approved effective October 1, 2008. 

By December 31, 2015, 249 employers were removed from the assigned risk plan having a 

premium of $1,006,383. We believe that as carriers become more familiar with this program, the 

number of policyholders taken out of the plan will  continue to grow as will policyholder savings. 

 

 
PLAN ADMINISTRATION/SERVICING  CARRIERS 

 

The NCCI is an ñAdvisory Organizationò licensed in Arkansas to assist its member insurers with 

ratemaking and data collection activities. Effective July 1, 2014, the Commissioner re-appointed 

NCCI as Administrator for the Arkansas assigned risk plan until at least July 1, 2017. 

 
Arkansas participates in the oversight of the market and the NCCI through a multi-state working 

group of the National Association of Insurance Commissioners (NAIC). The working group 

monitors data reliability and any other issues that arise involving the market. 
 

In recent years, Arkansas has also participated in a multi-state examination of the NCCI in its 

role as an advisory organization licensed pursuant to Ark. Code Ann. §23-67-214. Participation 

in the examination task force, and periodic reviews of this nature, function to assure the quality 

of the data, as well as presenting the opportunity to improve existing systems and procedures. 

An advisory organization examination is designed to find concerns with statistical reporting and 

error correction. These concerns are remedied and monitored by a working group of the National 

Association of Insurance Commissioners (NAIC). The exams are to assure the errors never 

become significant enough to affect the overall reliability of the data reported by the NCCI for 

the State of Arkansas. NCCIôs most recent examinations showed no significant issues. 
 

The location of an office in Little Rock (mandated by 1993 legislation) continues to resolve 

many policy related service problems and provides Arkansas agents and insureds easy, 

immediate access to responsive company personnel. The effectiveness of this office is apparent 

in the reduction of the number of complaints received by the Insurance Department and the 

reduction in the number of appeals reaching the Appeals Board. The NCCI personnel assigned to 

the office are knowledgeable and committed to providing excellent service. 
 

Attached are Exhibit ñAò entitled State Advisory Forum 2016, and Exhibit ñBò entitled Arkansas 

Residual Market 2nd Quarter 2016 Status Report; and the exhibits are prepared by the NCCI and 

provide detailed information on risk profiles such as average premium size, top ten 

classifications by code and by premium, and a list of contacts within NCCI for specific areas of 

concern. 
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NCCI provides, at no charge to the agent, the option to submit assigned risk applications online. 

Upon successful submission, the customer receives a confirmation code and application 

identification number for reference. There are significant savings to the plan when an application 

can be processed electronically. Arkansas agents have been extremely responsive to this 

initiative with 97% of applications being submitted online in 2015. 
 

The Annual Servicing Carrier Performance Review conducted by NCCI reveals either 

ñCommendableò or ñSatisfactoryò scores for all areas for Arkansasôs servicing carriers. For the 

period commencing January 1, 2014, through December 31, 2016, the servicing carriers are 

Travelers Indemnity Company, Riverport Insurance Company (W.R. Berkley Group), and 

Technology Insurance Company (AmTrust). 

 

 
SUMMARY  OF INSURANCE DEPARTMENTôS CRIMINAL  INVESTIGATION  

DIVISION  
 

Before the passage of Act 796 of 1993, there had never been a criminal prosecution in Arkansas 

for workersô compensation fraud committed by employees, employers or healthcare providers. 

 

Act 796 of 1993 created the Workersô Compensation Fraud Investigation Division and made any 

type of fraud committed within the workersô compensation system a Class D felony (maximum 

six years and/or $10,000 fine). The Division was renamed the Criminal Investigation Division 

during the 2005 Legislative Session. 

 

Fraud in the workersô compensation system was perceived to be epidemic. Since the majority of 

employers were in the "plan," there was little, if  any, incentive for thorough investigation of 

possibly fraudulent insurance claims and few consequences to those caught making intentional 

misrepresentations. Act 796 changed the entire landscape of the workersô compensation system, 

particularly about the detection, prevention and prosecution of workersô compensation fraud. The 

actual prosecution of a workersô compensation fraud case is contingent on many factors. 

 

Key among those factors is the elected prosecutorôs willingness to carry a case forward. If  the 

information provided from an investigation is not enough to meet the standards for conviction 

found at Ark. Code Ann. § 11-9-106, a prosecutor will be unwilling to pursue the case. Local law 

enforcement agencies often do not have the resources to investigate workersô compensation 

fraud; fortunately, the investigative authority of the Criminal Investigation Division allows the 

Arkansas Insurance Department to supplement these often under-funded local agencies. This 

Divisionôs dedication to a single purpose allows for complex investigations, which require time, 

and focus that would otherwise not be available. As these complex cases evolve, they frequently 

require investigators to work through a myriad of leads to develop a case. Occasionally, even 

with dedicated resources for this single purpose being used, there simply is not enough 

information for a prosecutor to prosecute the crime. While the number of actual prosecutions 

varies from year to year, the possibility of investigation and prosecution is a constant deterrent. 

Any lessening of the Divisionôs enforcement powers would likely result in a re-emergence of 

both frequency and severity of fraud committed by employees, employers, and healthcare 

providers. 
 

 

 

5 



EXHIBIT G-1 

 

The cases represented by the statistics noted below, which are comparable per capita to those of 

other states with active anti-fraud efforts, are believed to have had a significant impact on 

workersô compensation rates in Arkansas, and the deterrent factor has been substantial. In fact, 

many cases are not carried forward to prosecution.  In many instances, the threat of prosecution 

is enough to get the parties involved to settle the cases outside of court, resulting in restitution for 

the aggrieved parties. While not technically prosecutor wins, these cases result in positive 

outcomes for injured workers in the state. 

 

In the 2015 reporting period, there were 64 workersô compensation investigations opened. The 

Division received convictions on three cases. Three new cases were referred to prosecution. The 

investigative work continues on many of the cases that have been opened. Since the creation of 

the division in 1993, 159 cases have been referred  for prosecution,  which resulted in 120 

convictions. Out of these 159 cases, only three prosecutions have resulted in acquittals. In the 

remaining cases, the charges were not filed or dropped. 

 
 

2015 LEGISLATIVE  ACTIVITY  WITH  REGARD TO WORKERSô COMPENSATION  
 

There was no legislative activity with regard to workersô compensation in 2015. 

 

2016 THIRD  EXTRAORDINARY  SESSION 
 

Act 5. Senate Bill  13 was titled as ñAn Act to Clarify Workersô Compensation Death and 

Permanent Total Disability Trust Payments Under the Workersô Compensation Law that 

Resulted from Initiated Measure1948, No.4; and to Lower Employersô Tax Rate.ò This Act 

provides that no claims may be made against the Death and Permanent Total Disability Trust 

Fund after June 30, 2019. It further provides that upon final payment of liabilities out of the 

Fund, the premium tax shall not exceed 1.5%. 

 

SELECTED WORKERSô COMPENSATION  DECISIONS 
 

FISCAL  YEAR 2015 
 

ARKANSAS COURT OF APPEALS 
 

Additional  Medical Treatment 

 

Ernest E. Rice v. Boyd Metals and Travelers Insurance Company, 2015 Ark. App. 443 

(September 2, 2015). This case concerned the issue of whether the injured worker had proven 

that additional medical treatment recommended by his physician was reasonable and necessary 

and causally related to his work injury. The claimant, Ernest Rice, sustained multiple injuries to 

his back, shoulder and neck during a motor-vehicle accident in August, 2010. The claimant 

received medical treatment from various physician and medical facilities. The claimant had been 

sent to a drug treatment and rehabilitation center at the expense of the workersô compensation 

insurance carrier to get him off narcotics at the recommendation of the case manager and his then 
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treating physician. The claimant eventually requested a change of physician and came under the 

care of Dr. Covey for continuing treatment and pain management. Dr. Covey examined the 

claimant and recommended among other treatments, a pain pump, a medial branch nerve block, 

cervical and lumbar x-rays, and an MRI lumbar spine to determine the cause of the numbness in 

his legs and low back. The workersô compensation insurance carrier notified the claimant that 

they were only going to cover the one-time visit with Dr. Covey and were not going to cover any 

tests or medications. 
 

A hearing was held at the Arkansas Workersô Compensation Commission before an 

Administrative Law Judge. The ALJ found that the claimant did not prove that the additional 

medical treatment as recommended  by Dr. Covey was reasonable,  necessary, and  causally 

related to the work injury. The Full Commission affirmed and adopted the ALJôs opinion as its 

own. The claimant then appealed to the Arkansas Court of Appeals. 
 

The Court of Appeals analyzed A.C.A. §11-9-508(a)(Repl. 2012) which requires an employer 

to provide an employee with medical and surgical treatment ñas may be reasonably necessary in 

connection with the injury received by the employee.ò The Court reversed the findings of the 

ALJ and Full Commission and found that the medical evidence sufficiently proved the 

claimantôs need for some additional medical treatment, albeit not as recommended by Dr. Covey. 

The Court noted that: 
 

However, there was no medical proof or support cited by the Commission that appellantôs 

condition did not warrant any further treatment, and counsel had specifically clarified during the 

hearing that ñall additional treatment by Doctor Coveyò was at issue before the Commission. In 

fact, the Commissionôs conclusion ignores its own findings that appellant had changed 

physicians from Dr. Baskin to Dr. Covey and that both Dr. Baskin and Dr. Covey prescribed and 

recommended many of the same non-narcotic medications and forms of treatment. Therefore, the 

Commissionôs finding that the claimant has not proven that he is entitled to any additional 

medical treatment in the form of pain management is not supported by substantial evidence, 

because fair-minded persons could not have reached the same conclusion if  presented with the 

same facts. 
 

The Court reversed and remanded to the Commission to award additional medical benefits. 
 

Rodriguez v. Superior Industries, 2015 Ark. App. 647 (April  27, 2016). The claimant, Fabio 

Rodriguez, sustained a compensable low-back injury on January 5, 2013. The claimant was 

treated and released to return to work. The claimant was seen again by the physician on January 

28, 2013, at which time it was noted the claimant had pain in his lower back and pain radiating 

down both legs. Physical therapy was prescribed for the claimant but it was noted the claimant 

had made ñlittle progressò after six physical therapy sessions. The treating physician examined 

the claimant and noted that his ñpain is out of proportion to the clinical findingsò and described 

the claimantôs back pain as ñnonorganicò. An MRI was ordered and the claimant was eventually 

referred to a neurosurgeon for consultation. A repeat MRI was reviewed and found to show 

ñfindings inconsistent with the patientôs pain pattern and physical exam. Therefore, no surgery is 

recommended.ò The claimant continued to report increasing and worsening lower back pain. The 

claimant subsequently moved to Houston, Texas. 
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A hearing was held before an ALJ to address the issues of whether the claimant was entitled 

to additional medical treatment in Houston, Texas, and whether the employer was responsible for 

providing transportation to the claimantôs medical appointments related to his low-back injury. 

The ALJ issued an opinion on January 27, 2015, finding that appellant failed to prove his 

entitlement to additional medical treatment by a preponderance of the evidence, specifically 

noting that he ñ[found] that no additional medical treatment [had] been recommended by any 

medical provider.ò The Commission affirmed the ALJ, finding that the claimant failed to prove 

his entitlement to additional medical treatment. It further found that the claimant ñreceived 

reasonably necessary medical treatment in the form of medication, injections, and physical 

therapy.ò 
 

The Court of Appeals agreed with and affirmed the Full Commission decision that while there 

was medical evidence that appellant had a compensable injuryðwhich the appellees acceptedð 

there was no medical evidence of continued pain or injury that needed management by additional 

medical treatment. 
 

Compensability 
 

Ingram v. Tyson Mexican Original, 2015 Ark. App. 519 (September 30, 2015). Aubrey Jay 

Ingram was a maintenance mechanic for Tyson Mexican Original and sustained a compensable 

right shoulder injury in June, 2001. The claimant underwent 3 surgical procedures on his right 

shoulder and was released from care in December, 2002 with a 4 percent impairment rating to 

the body as a whole and with a two pound lifting restriction and work not higher than shoulder 

level. The results of a functional capacity evaluation conducted on January 16, 2003, indicated 

that Ingram could perform physical demands in at least the medium category for work with 

occasional lifting. In March, 2004, Ingram underwent a revision rotator-cuff repair, and in 

December, 2004 he had surgery on his right thumb. He was returned to work in March, 2005 on 

restricted duty. 
 

In July, 2005 the claimant left his employment with Tyson and was hired by another 

employer. The claimant sustained a knee injury in April,  2006 while working for the subsequent 

employer. The claimant then underwent a right carpal tunnel release and surgery on his right 

thumb. In October 2009, Ingram saw Dr. Wesley K. Cox, an orthopedic surgeon specializing in 

disorders of the shoulder. Dr. Cox gave the claimant injections for his right shoulder. Ingram 

sought additional medical treatment by Dr. Cox, which appellee controverted. Ultimately, it was 

approved by the Commission, and Dr. Cox performed a right-biceps tenodesis on March 27, 

2012. The claimant continued to be treated by Dr. Cox for right shoulder complaints. In Dr. 

Coxôs notes dated January 9, 2013, he first reported that Ingram had complained of left-shoulder 

pain. In June, 2013, Dr. Mark Bonner diagnosed a rotator cuff syndrome in the claimantôs left 

shoulder. 
 

On July 31, 2013, the claimant reported an injury that occurred on February 1, 2013 and 

alleged that the injury was due to ñoveruse because of my compensable right shoulder injury.ò A 

hearing was held and an ALJ found that the claimantôs left-shoulder condition was a 

compensable consequence of the right-shoulder injury, but the Full Commission reversed that 

finding and determined that the claimant had failed to prove that he sustained a compensable 

injury to the left shoulder. 
 

 
 

8 



EXHIBIT G-1 

On appeal to the Court of Appeals, the claimant argued the 2014 MRI showed an objective 

finding of injury to his left shoulder and that Dr. Cox made the causal connection between the 

overuse of his left shoulder and his compensable right-shoulder injury. The Court noted that the 

Full Commission specifically found that the claimant was not a credible witness and that the 

Commission is not bound by a doctorôs opinion that is based largely on facts related to him by 

the claimant where there is no sufficient independent knowledge upon which to corroborate the 

claimantôs claim. It appeared to the Court that Dr. Cox had relied primarily on Ingramôs 

statements concerning the use of his arms in forming his opinion on causation and that the 

Commission had assigned little weight to Dr. Coxôs opinion. The Court affirmed the  Full 

Commission decision and held that the Commissionôs decision displayed a substantial basis for 

the denial of benefits. 
 

Tyson Foods, Inc. v. Turcios, 2015 Ark. App. 647 (November 12, 2015). The claimant was 

employed to clean the corporate buildings of Tyson and fell twice while performing that job. The 

first fall occurred in August, 2013, and the second in October, 2013. The claimant injured his 

right knee both times with the second fall in October being the more severe of the two. An MRI 

revealed that the claimant had a meniscus tear in the right knee and a suspected chronic partial 

tear involving proximal and mid ACL. The employer Tyson accepted the meniscus injury as 

compensable and paid for knee surgery to repair the meniscus tear but did not accept and 

controverted medical treatment for the ACL injury. 
 

Mr. Turcios was released to return to restricted-duty work before his knee surgery occurred 

but Tyson had no positions available within his restrictions. So Turcios received TTD benefits 

until March 5, 2014. On March 10, 2014, Dr. Sites released him to light-duty work after the 

meniscus surgery. Tyson provided a position in the mail room sorting papers which 

accommodated the claimantôs work restrictions. The claimant called in sick on March 10, but 

worked on March 11. He worked sporadically until Tyson terminated his employment on March 

31, 2014, when he missed another day of work. Tyson said Turcios was terminated because he 

had accumulated too many points under its attendance policy. 
 

A hearing was held before the Arkansas Workersô Compensation Commission and an ALJ 

found that the claimant sustained compensable injuries to his right knee ñin the form of a MCL 

tearò caused by the two work-related falls. The ALJ also found that the claimant had failed to 

prove by a preponderance of the evidence that he suffered a compensable injury in the form of an 

ACL tear. 
 

The Full Commission reversed the ALJ in a 2-1 decision and found that the claimant suffered 

the ACL injury as a result of his compensable right-knee injury and was entitled to medical 

treatment. The Commission also found that the claimant had proved his entitlement to TTD 

benefits from March 6, 2014, through a date yet to be determined. 
 

The Court affirmed the Full Commissionôs decision to award medical benefits for the ACL 

injury. The Court noted that the Full Commission credited the opinion of the surgeon, Dr. Sites, 

over the opinion of another physician. 
 

The Court reversed and remanded to the Commission on the issue of temporary total 

disability benefits. The Commission had found that the claimant proved he was entitled to TTD 
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benefits beginning March 6, 2014, until a date yet to be determined. The Court remanded the 

issue back to the Full Commission and indicated: 
 

As the Commission decision stands now, we cannot make a meaningful review of this 

case. This is so because, in part, the only factual findings we have by the Commission 

regarding TTD are in the above-referenced quote. It is unclear whether the Commission 

determined that Turcios remained in his healing period or started a new healing period, 

whether he suffered a total incapacity to earn a meaningful wage, whether Turcios 

ñreturned to workò within the meaning of section 521, whether Turciosôs absenteeism 

was related to his compensable knee injury or an unrelated medical issue, and whether 

Turciosôs alleged violations of Tysonôs attendance policy did or did not affect his TTD 

eligibility under section 526. We therefore reverse and remand to the Commission for 

further findings and proceedings consistent with this opinion on this point. 
 

Permanent Partial  and Permanent Total Disability  

 

Skinner v. Tango Transport, Inc., 2016 Ark. App. 304 (June 1, 2016). The claimant, Herschel 

Skinner, injured his right foot on June 10, 2010, while working for Tango Transport, Inc. The 

healing period for the injury ended on June 10, 2011. A hearing was held May 25, 2012, before 

the Workersô Compensation Commission on the issues of additional TTD benefits, the extent of 

claimantôs permanent impairment rating, and permanent and total disability benefits. The 

claimant was ultimately found to be entitled to additional TTD benefits, that he had a 53% 

impairment rating to the foot, and that he was permanently and totally disabled. A second 

hearing was held regarding the payment of benefits and the claimantôs contention that he was 

entitled to dual payments of PPD benefits and permanent and total disability benefits. The ALJ 

and Full Commission found that pursuant to A.C.A. §11-9-502(b) the claimant was not entitled 

to simultaneous payments of PPD and permanent total disability benefits. The claimant appealed 

that and other findings to the Court of Appeals. 
 

The Court found that ñafter reviewing the entire opinion, we do not agree with appellantôs 

interpretation. Although the opinion addressed appellantôs entitlement to PPD and PTD because 

Respondents No. 1 controverted both PPD in excess of 6.25% and PTD, the opinion did not 

specifically order Respondents No. 1 to simultaneously pay both benefits. To do so would 

necessarily require the ALJ to have found appellant 153% disabled in contravention of statutory 

authority. See Ark. Code Ann. §§ 11-9-501(b) and 519(a). However, the ALJ specifically found 

that appellant had sustained 53% anatomical impairment to the right foot and that the ñevidence 

preponderates that he has been rendered permanently and totally disabled within the purview of 

the Arkansas Workersô Compensation Act.ò Furthermore, a review of the record indicates that 

how the benefits were to be paid was not at issue during the first hearing. In fact, at the first 

hearing, appellant argued that he was entitled to PTD and alternatively PPD. Thus, res judicata 

and law of the case do not dictate this case, and we must affirm on this point on appeal.ò 
 

Anatomical Impairment  
 

St. Francis County v. Washington, 2015 Ark. App. 497 (September 23, 2015). The Arkansas 

Workersô Compensation Commission determined that Thomas J. ñTommyò Watlington was not 

entitled to wage loss but that he was entitled to a 10% permanent partial-disability rating. On 
 

 

10 



EXHIBIT G-1 

appeal, St. Francis County and its insurance carrier argued that the Commissionôs decision that 

the employee is entitled to a 10% rating was erroneous and should be reversed. The claimant was 

injured on October 31, 2011, when he cut his face while in pursuit of a suspect. The claimant 

received tetanus shot and later experience numbness and tingling which worsened over time. 

Tests revealed that the claimant had suffered an adverse immunological reaction to the tetanus 

vaccination. The claimant was later assigned a 10% permanent physical impairment. 
 

A hearing before the Administrative Law Judge (ALJ) was held on August 8, 2014, and the 

ALJ filed an opinion on October 14, 2014, finding that the claimant sustained a permanent 

physical impairment in the amount of 10% and that he sustained wage-loss disability in the 

amount of 7%. The decision was appealed to the Full Commission. The Full Commission found 

that the claimant was not entitled to wage-loss but that he was entitled to the 10% anatomical 

impairment rating. The employer appealed the decision of the Commission awarding the 10% 

permanent impairment rating. 
 

The Court noted that Permanent impairment has been defined as ñany permanent functional or 

anatomical loss remaining after the healing period has ended.ò Main v. Metals, 2010 Ark. App. 

585, at 9, 377 S.W.3d 506, 511. Any determination of the existence or extent of physical 

impairment must be supported by objective and measurable findings. Dillardôs v. Johnson, 2010 

Ark. App. 138, 374 S.W.3d 92. ñObjective findingsò are those that cannot come under the 

voluntary control of the patient. Ark. Code Ann. § 11-9-102(16)(A) (Repl. 2002); Vangilder v. 

Anchor 
 

Packaging, Inc., 2011 Ark. App. 240. The Court concluded that the 10% rating is supported by 

objective medical findings, including the post injury MRI, which confirmed abnormalities in the 

claimantôs brain. The Commission found that the abnormalities were causally related to the 

October 31, 2011, compensable injury and that Watlington proved the compensable injury was 

the major cause of his 10% permanent anatomical-impairment rating and the Court affirmed the 

Commissionôs decision. 
 

Attorneys Fees in Other Jurisdictions 
 

Castellanos v. Next Door Co., Supreme Court of Florida, April  28, 2016. The Florida Supreme 

Court held that the mandatory attorneyôs fee schedule which capped attorneyôs fees was 

unconstitutional. The Court held that the mandatory fee schedule precludes any determination of 

whether the fee award is reasonable to compensate the attorney violates the due process clause of 

the U.S. and Florida constitutions. 
 

Injured Workersô Assoc. of Utah v. Utah, 2016 UT 21 (May 18, 2016). The Utah Supreme 

Court held that the sliding-scale fee schedule and an overall cap on the maximum amount of 

attorneyôs fees for claimantôs attorneys violated the Utah Constitution. The Utah Supreme Court 

held that it had the exclusive authority to govern the practice of law under the state constitution. 

 

NATIONAL  MARKETS  IN GENERAL  
 

While Arkansas continues to experience increases in the average indemnity and medical cost per 

lost time claim, claims frequency continues to decline resulting a continued decline in rates upon 
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which premiums are based. Arkansasôs market remains strong and competitive. 
 

The attached state of the industry report Exhibit ñCò entitled State of the Line graphically depicts 

the sound condition of the workersô compensation marketplace; still, the NCCI continues to 

discover that workersô compensation results are affected by a number of factors that are having a 

negative impact on the market: 
 

Å lower earnings relating to investments; 

Å claim costs that are beginning to rise at more rapid rates than in previous years; 

Å pending proposals for benefit increases; 

Å challenges  to  workersô  compensation  as  an  exclusive worker  remedy for  workplace 

injury; 

Å recent federal initiatives that threaten to increase claim costs, broaden compensability 

definitions, and have the potential to create duplicate remedies; 

Å reform roll-back proposals in recent state legislative sessions; 

Å increasing costs of medical benefits; and 

Å increasing utilization of certain prescription pain medications 

 

The NCCI does point out one favorable development among the negatives. The incidence of 

workplace injuries continues to fall sharply since the reform efforts of 1993. This means fewer 

injured workers ï the most valuable outcome imaginable for workers, their families, and 

employers. 

 

 

CONCLUSION  

 

Absent the reforms encompassed in Act 796 of 1993, it is doubtful Arkansasôs employers would 

now have the option of voluntary workersô compensation insurance. Rather, the assigned risk 

plan, designed to be a market of ñlast resort,ò would have become Arkansasôs market of ñonly 

resort.ò The General Assembly is to be highly commended for its leadership in reforming the 

workersô compensation market in our State while protecting the interests of the injured worker. 
 

Arkansasôs employers must have available to them quality workersô compensation products in 

the voluntary market at affordable prices. The creation of good jobs requires a marketplace 

where all businesses, regardless of size, can grow. Maintaining a stable workersô compensation 

system is essential for this growth. The evidence shows the  reforms  have  worked.  The 

incidence of fraud has been reduced through high-profile fraud prosecutions, employee 

compensation rates and benefits have been increased, and workers injured within the course and 

scope of their employment have received timely medical treatment and the payment of much 

improved indemnity benefits. Eroding the positive changes incorporated into Act 796 would be 

counterproductive to continued economic growth and development. 

 

Prepared: August 23, 2016 

 

cc:       The Honorable Asa Hutchinson, Governor 

The Honorable Dale Douthit, Chairman, AWCC 
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The Honorable Karen H. McKinney, Commissioner, AWCC 

The Honorable Philip Alan Hood, Commissioner, AWCC 

Ms. Barbara Kerr, Chief Executive Officer, AWCC 

Mr. Russ Galbraith, Insurance Chief Deputy Commissioner, AID 

Mr. Nathan Culp, Public Employee Claims Division Director, AID 

Mr. Pat OôKelley, Criminal Investigation Division Assistant Director, AID 

Mr. Ryan James, Communications Director, AID 
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Á Filing  Activity  
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NCCI  Market  Outlook  

Á 2012 ðñConflictedò 

Á 2013 ðñEncouragingò 

Á 2014 ðñBalancedò 

Á 2015 ðñCalm Now  é but  Turbulence  
Aheadò 

Á 2016 ðñTransformingò 
 

 

 

 

 

 

 

 

 

 

Bill Donnell 
NCCI President and CEO 
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Arkansas ðSolid  as  a  Rock  
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State  of  the  
Workers  Compensation Market  

 

Á Net  written  premium  volume  increased  for  the  

fifth  consecutive  year  

Á Calendar  year  and  accident  year  combined  ratios  
continued  to  improve  

Á Lost - time  claim  frequency  again  decreased  

Á Lost - time  claim  severity  changes  were  small ð 
increasing  for  indemnity  and  decreasing  for  
medical  

Á Residual  market  premium  remains  manageable  
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Countrywide  Workers  Compensation  
Net  Written  Premium ðGrowth  Continued  

Private  Carriers  and  State  Funds  
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Percent 

Countrywide  Workers  Compensation  
Impact  of  Discounting  on Premium  

NCCI  States ðPrivate  Carriers  
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Countrywide  Workers  Compensation  
Impact  of  Discounting  on Premium  

NCCI  States  -  Private  Carriers  
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Dividend  ratios  are  based  on  calendar  year  statistics  
NCCI  benchmark  level  does  not  include  a profit  and  contingency  provision  
Based  on  data  valued  as of  12/31/2015  for  all  states  where  NCCI provides  ratemaking  services,  excluding  TX 
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Countrywide  Workers  Compensation  
Combined  Ratio ðUnderwriting  Gain Achieved  

Private  Carriers  
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Countrywide  Workers  Compensation  
Combined  Ratio  Components  

Private  Carriers  
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Countrywide  Workers  Compensation  
Net  Combined  Ratios  

Calendar  Year  vs.  Accident  Year  as  Reported ðPrivate  Carriers  
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Arkansas  
Workers  Compensation System ð 

An  Overview  
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Arkansas  Workers  Compensation  
Premium  Volume  

Direct  Written  Premium  in  $  Millions  
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Impact  of  Discounting on  
Workers  Compensation Premium  in Arkansas  
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Results  Vary  From  State - to - State  
Accident  Year  2014  Combined  Ratios  
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Arkansas  Indemnity  and  
Medical  Loss  Ratios  
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Based on NCCIôs financial data  at  current  benefit  level and developed  to  ultimate  
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National  Economic  Highlights  and  
Their  Impact  on Workers  Compensation  

 

 

 
 

 
National Economic Indicator 

Potential Impact on the Workers 
Compensation Market 

Private employment is expected to 
continue to grow slowly 

Premium increases from higher payroll 
and higher expected claim frequency for 
new workers 

Wage growth is poised to accelerate Upward pressure on payroll and premium 
as well as indemnity severity 

The Federal Reserve has started raising 
rates 

Higher interest rates mean better returns 
on invested funds 

Oil and natural gas prices are low Low energy prices benefit most  
producers, but layoffs in the energy sector 
negatively impact energy-dependent 
states 
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Forecast  Is  for  Continued  Growth  
Near  2%  in the  Private  Sector  
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f Forecast  
Private  Nonfarm  Employment  
Frequency  of  observation:  annual;  latest  historical data  point:  2015;  forecast year(s):  2016 ï2017  
Sources:  US Bureau  of  Labor  Statistics  (BLS),  www.bls.gov  and  Moodyôs Analytics  

http://www.bls.gov/
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Wages  Are  Forecast  to  Accelerate  
This  Year  and  Next  
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Sources:  US Bureau  of  Labor  Statistics  (BLS),  www.bls.gov  and  Moodyôs Analytics;  NCCI  

http://www.bls.gov/
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The  US  Unemployment  Rate  
Continues  to  Decline,  but  Is  Higher  When  

Including  Marginally  Attached  Workers  
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Interest  Rates  Are  Expected  to  Increase  in  2017  
10 - Year  Treasury  Notes  
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Change  in  Private  Employment  
Private  Employment  Growth  Is  Above  Average  
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Private  Nonfarm  Employment,  seasonally  adjusted  
Frequency  of  observation:  monthly;  latest  available  data  point:  March  2016;  percentage  change  for  the  12  months  ending  each  March  
Source:  US Bureau  of  Labor  Statistics  (BLS),  www.bls.gov  
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Change  in  Employment  by  Industry  

Employment  Has  Increased  for  Most  Industries  in  the  Past  12  Months  

Industrial Sector 12-Month Percent Change, March 2016 

Sector 

Size 

% 

Share 

12-Month 

Change 

 
Leisure and Hospitality 

Information 

Professional and Business Services 

Education and Health Services 

Trade, Transportation, and Utilities 

Other Services 

Construction 

Financial Activities 

Government 

Manufacturing 

Natural Resources and Mining 

AR +5.7 115,900 9 +6,300 

US +3.1 

AR +5.3 13,900 1 +700 

US +1.4 

AR +5.2 142,900 12 +7,100 

US +3.1 

AR +3.3 179,300 15 +5,800 

US +3.3 

AR +2.8 256,500 21 +7,000 

US +1.9 

AR +2.3 44,400 4 +1,000 

US +1.3 

AR +2.1 48,600 4 +1,000 

US +4.7 

AR +0.4 49,200 4 +200 

US +1.8 

AR +0.1 212,800 17 +300 

US +0.6 

AR ï1.4 153,200 13 ï2,100 

US ï0.2 

AR ï15.3 7,200 1 ï1,300 

US ï16.2 

 

Percentage  change for  the  latest  12  months  as of  March  2016  
Current  Employment  Statistics  Survey,  seasonally  adjusted; frequency  of  observation:  monthly  
Source:  US Bureau  of  Labor  Statistics  (BLS),  www.bls.gov/ces  

http://www.bls.gov/ces
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Change  in  Average  Weekly  Wages  
Wage  Growth  Is  Below  the  Rest  of  the  Nation  
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Wages  are  for  Total  Private  Industry  
Frequency  of  observation:  annual;  latest  available  data  point: 2014  
Source:  US Bureau  of  Labor  Statistics  (BLS),  www.bls.gov  

http://www.bls.gov/
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Headline  Unemployment  Rate  
The  Unemployment  Rate  Is  Below  the  National  Average  

Percent  
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8.0  

 

 
6.0  

 

 
4.0  

 
 
 

6.4  

 

 
6.7  

 
 
 

 
5.5  

 
 
 

 
5.5  

 
 
 

 
 

 
4.0  

 
 
 

 
 

5.0  

 

 

 

2.0  
 

 

 

0.0   

Arkansas  United  States  
 
 

Headline  Unemployment  rate,  seasonally  adjusted  
Frequency  of  observation:  monthly;  latest  available  data  point:  March  2016  
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Arkansas  Economic  Highlights  
 

Á The unemployment  rate  in  Arkansas  is below  the  US 
rate  

Á Employment  growth  is above  the  US rate  having  
accelerated  over  the  last  couple  quarters:  

Á Leisure  and  Hospita lit y, In format ion,  and  Prof essional 
and  Business  Services  are  the  top -performing sectors  in  
the  state,  each  having  grown  by  more  than  5%  

Á Manufacturing  jobs  have  declined,  but  food  
manufacturing  is improving  due  to  increased  demand for  
poultry  

Á Natural  resources  and  mining  jobs  have  declined  due  to  
low  natural  gas  prices  

Á Arkansas  wage  growth  is below  the  US average  
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Countrywide  Workers  Compensation  
Approved  Changes  in Bureau  Premium  Level  

By  Effective  Year  for  NCCI  States  
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Bureau  premium  level  changes  reflect  approved  changes  in  advisory  rates,  loss  costs,  assigned risk  rates,  and  rating  values,  relative  
to  those  previously  approved  in  NCCI  states  only; IN  and  NC are  filed  in  cooperation  with  state  rating  bureaus  
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EXHIBIT G-1 

NCCI  Voluntary  Market  Filing  Activity  

Number  of  State  Loss  Cost/Rate  Filings  by  Filing  Season  
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