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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/19/97 S4/1/97
81st General Assembly A Bill ACT 1262 OF 1997
Regular Session, 1997 HOUSE BILL 2103

By: Representatives Ferrell, Schexnayder, Northcutt, Wood, Jones, Lynn, Hale, Roberts, Walker, Ammons, Judy Smith, Dianne
Hudson, Bond, Wilkins, Shoffner, Faris, Vess, Malone, Hall, Laverty, Lancaster, Pappas, Wilkinson, and Willems

By: Senator Bradford

For An Act To Be Entitled

"AN ACT TO ENHANCE THE RI GHTS OF VICTI M5 OF CRI ME. "

Subtitle

"AN ACT TO ENHANCE THE RI GATS OF VI CTI M5

OF CRIME. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. DEFINITIONS. In this act:

(1) "Crine" neans an act or onission conmtted by a person, whether or

not conpetent or an adult, which, if coimmitted by a conpetent adult, is

puni shabl e by incarceration.

(2) "Menber of the victims fanmly" nmeans the spouse, a child by birth

or adoption, a stepchild, a parent, a stepparent, a sibling, or an individua

designated by the victimor by a court in which the crinme is being or could be

prosecut ed, but does not include an individual who is accountable for the

crine or a crine arising fromthe same conduct, crininal episode, or plan

(3) "Ofense against a victimwho is a nminor" neans:

(A) Kidnapping pursuant to A.C. A 5-11-102(a)(4) when the victim

is a mnor and the offender is not the parent of the victim

(B) False inprisonnent in the first degree pursuant to A . C. A 5-

11-103 when the victimis a mnor and the offender is not the parent of the

victim

(C) Permanent detention or restraint pursuant to A .C.A 5-11-106

when the victimis a nminor and the offender is not the parent of the victim

(D) Any sex offense when the victimis a ninor
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(E) An attenpt, solicitation, or conspiracy to commit any of the

of fenses enunerated in this subsection (3);

(F) An adjudication of guilt for an offense of the |aw of another

state, for a federal offense, or for a nilitary offense, which is

substantially equivalent to any of the offenses enunerated in this subsection
(3): or

(G Aviolation of any former law of this state which is

substantially equivalent to any of the offenses enunerated to this subsection
(3):

(4) "Person" nmeans an individual, corporation, estate, trust,

partnershi p, association, joint venture, governmental entity, agency, or

instrunmentality, or any other legal entity.

(5) "Representative of the victim' neans a nmenber of the victinms

famly or an individual designated by the victimor by a court in which the

crine is being or could be prosecuted.

(6) "Sex offense" neans:
(A) Rape - 5-14-103;
(B) Carnal abuse in the first degree - 5-14-104;
(C) Carnal abuse in the second degree - 5-14-105;
(D) Central abuse in the third degree - 5-14-106;
(E) Sexual msconduct - 5-14-107;
(F) Sexual abuse in the first degree - 5-14-109;

(G Sexual abuse in the second degree - 5-14-109;
(H) Sexual solicitation of a child - 5-14-110;
(I) Violation of minor in the first degree - 5-14-120;

(J) Violation of a minor in the second degree - 5-14-121

(K) Incest - 5-26-202;

(L) Engaging children in sexually explicit conduct for use in

vi sual or print nedium- 5-27-303;

(M Transportation of minors for prohibited sexual conduct - 5-
27- 305;

(N) Enploying or consenting use of child in sexual performance -
5-27-402;

(O Producing, directing or pronotions sexual performance - 5-27-
403;

(P) Pronpting prostitution in the first degree - 5-70-104;
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(Q Stalking - 5-71-229;

(RN An attenpt, solicitation, or conspiracy to commit any of the
of fenses enunerated in this subsection (6);

(S) An adjudication of guilt for an offense of the |aw of another
state, for a federal offense, or for mlitary offense, which is substantially
equi valent to any of the offenses enunerated in this subsection (6);

(T) A violation of any former law of this state which is
substantially equivalent to any of the offenses enunerated in this subsection
(6);

(7) "State" neans a state of the United States, the District of
Col umbi a, the Commonweal th of Puerto Rico, or any territory or insular
possessi on subject to the jurisdiction of the United States.

(8 "Victinl nmeans a victimof a sex offense or an of fense agai nst a
victimwho is a minor, and a victimof any violent crine, but does not include
a person who is accountable for the crime or a crinme arising fromthe sane
conduct, crimnal episode, or plan and does not include a governmental entity.

(9) Violent Crine neans any felony which resulted in physical injury
to the victim any felony involving the use of a deadly weapon, terroristic
threatening in the first degree, and stal king as defined in Arkansas Code
Annot ated & 5-7-229.

SECTION 2. COWPLI ANCE W TH ACT. Failure to conply with this act does
not create a claimfor damages agai nst a government enpl oyee, official, or
entity.

SECTI ON 3. NONDI SCLOSURE OF | NFORMATI ON ABOUT VI CTI M

(a) A court nay not conpel a victimor a nenber of the victinls fanly
testifying in a crimnal justice proceeding to disclose a residential address
or place of enploynent on the record in open court unless the court finds that
di scl osure of the information is necessary.

(b) A law enforcement agency shall not disclose to the public
information directly or indirectly identifying the victimof a sex crinme
except to the extent that disclosure is of the site of the crinme, is required
by law, is necessary for |aw enforcenent purposes, or is permtted by the
court for good cause.
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SECTI ON 4. PRESENCE AT COURT PROCEEDI NGS

The victimor a representative of the victimmay be present whenever the

defendant has a right to be present during a court proceedi ng concerning the

crinme charged other than a grand jury proceedi ng, unless the court deternines

that exclusion of the victimor the victims representative is necessary to

protect the defendant's right to a fair trial or the confidentiality or

fairness of a juvenile proceeding. |f the victimis present, the court, at

the victims request, shall pernit the presence of an individual to provide

support to the victim unless the court determ nes that exclusion of the

i ndi vidual is necessary to protect the defendant's right to a fair trial

SECTION 5. PROWPT RETURN OF PROPERTY. Any person holding property of a

victimshall take reasonable care of the property. The responsible official

shall pronptly return the property to the victimwhen it is no |onger needed

for evidentiary purposes unless it is contraband or subject to forfeiture.

SECTION 6. LIMTATIONS ON EMPLOYER. An enpl oyer may not discharge or

discipline a victimor a representative of the victimfor

(1) participation at the prosecuting attorneys request in preparation

for a crimnal justice proceeding; or

(2) attendance at a crinminal justice proceeding if the attendance is

reasonably necessary to protect the interests of the victim

SECTION 7. | NFORVATI ON FROM LAW ENFORCEMENT AGENCI ES.

(a) After initial contact between a victimand a | aw enforcenent agency

responsi ble for investigating a crinme, the agency shall pronptly give in

writing to the victim

(1) an explanation of the victims rights under this act; and

(2) information concerning the availability of:

(i) assistance to victins, including nmedical, housing,

counseling, financial, social, |legal, and energency services;

(ii) conpensation for victins under the Arkansas Crine

Victinms Reparations Act and the nanme, street address, and tel ephone nunber of

the agency to contact;

(iii) protection of the victim including protective court

orders; and
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(iv) access by the victimand the defendant to public

records related to the case.

(b) As soon as practicable, the | aw enforcenent agency shall give to

the victim as relevant, the follow ng:

(1) information as to the suspect's identity unless inconsistent

with | aw enforcenment purposes;

(2) information as to whether the suspect has been taken into

cust ody, has escaped, or has been rel eased, and any conditions inposed on the

rel ease when such informati on has been nmade known to the | aw enforcenent

agency;
(3) the file nunber of the case and the name, office address, and

of fi ce tel ephone nunber of a |l aw enforcenment officer assignhed to investigate

the case; and

(4) the prosecuting attorneys nanme, office address, and office

t el ephone numnber.

SECTION 8. | NFORMATI ON CONCERNI NG APPEAL OR POST- CONVI CTI ON REMEDI ES.

If the defendant appeals or pursues a post-conviction renedy, the Attorney

General shall, as to cases handled by the Attorney General, pronptly inform

the victimof that fact, of the date, time, and place of any hearing, and of

t he deci si on.

SECTI ON 9. | NFORMATI ON CONCERNI NG CONFI NEMENT.  (a) Upon request of

the victim the Departnment of Correction, State Hospital and any other

facility to which the defendant is conmtted by the court shall

(1) pronptly informthe victimof the estinated date of the defendant's

rel ease fromconfinement, if reasonably ascertai nabl e;

(2) informthe victimat least thirty (30) days before rel ease of the

def endant on furlough or to a work-rel ease, hal f-way house, or other comunity

program and

(3) pronptly informthe victimof the occurrence of any of the foll ow ng

events concerning the defendant:

(i) an escape froma correctional or nmental-health facility or

community program

(ii) a recapture;

(iii) a decision of the Governor to conmute the sentence or to
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par don;

(iv) a release from confinenment and any conditions attached to the

rel ease; and

(v) the defendant's death.

(b) At least thirty (30) days before a Post Prison Transfer Board

heari ng concerning the defendant, if requested by the victim the board shal

informthe victimof the hearing and of the victims right to subnmt to the

Post Prison Transfer Board a victiminpact statenent and shall pronptly inform

the victimof any decision of the board. It is the responsibility of the

victimor his next of kin to notify the board of any change in address or

tel ephone nunber. It is the responsibility of the victimor his next of kin

to notify the board after the date of commitnment of any change in regard to

the desire to be notified of any future parol e hearings.

SECTI ON 10. GENERAL REQUI REMENTS FOR | NFORMATI ON

(a) Unless otherwi se provided by this act, information required to be

furnished to the victimor other person authorized to receive notice my be

furnished either orally or in witing. It is the responsibility of the victim

or other person authorized to receive notice to furnish to the proper

authorities, and keep current, the victims mailing address and phone nunber.

(b) The person responsible for furnishing information shall pronmptly

informthe victimof significant changes in the information to be furnished.

(c) The person responsible for furnishing information may rely upon the

nost recent nanme, address, and tel ephone nunmber furnished by the victim The

address and tel ephone nunber of the victimor the inmediate fani|ly nmenber

shall be exenpt fromthe Arkansas Freedom of Information Act, 6 25-19-101, et

seq. It is the responsibility of the victimor his next of kin to notify the

person responsi ble for providing notice under this act regardi ng any change in

the victinms nane, address, or tel ephone nunber.

SECTION 11. PRESENTENCE REPORT. | n preparing a presentence report, the

person preparing the report shall nake a reasonable effort to confer with the

victim |If the victimis not available or declines to confer, the person

preparing the report shall record that information in the report.

SECTION 12. VICTI M | MPACT STATEMENT.
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(a) Before inposing sentence, the court shall pernmit the victimto

present a victiminmpact statenment concerning the effects of the crinme on the

victim the circunmstances surrounding the crinme, the manner in which the crinme

was perpetrated. The victimnmay present the statenent in witing before the

sent enci ng proceeding, or orally under oath at the sentencing proceeding.

(b) The court shall give copies of all witten victiminpact statenents

to the prosecuting attorney and the defendant.

(c) The sentencing court shall consider the victiminpact statenent

al ong with other factors, but if the victiminpact statenment includes new,

mat erial factual information upon which the court intends to rely, the court

shall adjourn the sentencing proceedi ng or take other appropriate action to

all ow the def endant adequate opportunity to respond.

SECTI ON 13. CONSI DERATI ON OF VI CTI M| MPACT STATEMENT AT PAROLE HEARI NG

(a) Before deternining whether to rel ease the defendant on parole, the

Post Prison Transfer Board shall permt a victimto present a witten victim

i mpact statenment concerning the effects of the crime on the victim the

ci rcunst ances surrounding the crinme, the nmanner in which the crine was

perpetrated, and the victim s opinion regardi ng whet her the defendant shoul d

be rel eased on parole. At the victinls option, the victimnmay present the

statenent orally at the parole hearing. The Post Prison Transfer Board shal

give the defendant a copy of all witten victiminpact statenents.

(b) The Post Prison Transfer Board, in deciding whether to rel ease a

pri soner on parole, shall consider anpong other factors:

(1) victiminpact statenments presented under subsection (a); and

(2) victiminpact statenments presented to the sentencing court

under section 12.

SECTI ON 14. DERI VATIVE RIGHTS OF MEMBER OF VICTIMS FAMLY. If a

victimis a minor or is incapacitated, inconpetent, or deceased, a nmenmber of

the victims famly nmay exercise the rights of the victimunder this act. |If

nmore than one nmenber of the victims famly attenpts to exercise those rights,

the court nmay designate which of them may exerci se those rights.

SECTI ON 15. None of the provisions of this act shall be deened to

relieve any person of the duty of providing information or notices required by
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any ot her |aw.

SECTI ON 16. Arkansas Code 16-21-106 is anended to read as foll ows:
"6 16-21-106. Assistance to victim and witnesses of crimes - Victim of
crimes case coordinator

(a)(1l) The prosecuting attorneys shall, upon request, provide to a

victimand the inmediate fam |y nmenbers of all honicide victins, whether or

not they are witnesses in crimninal proceedings, notice of critical events in

the crimnal justice process, which shall include but not be limted to:

(A) notice of notions or hearings to establish or reduce

bail or authorize other pre-trial release from custody;

(B) notice of proceedings in which any plea agreenent nay

be subm tted;

(C notice of trial;

(D) notice of any notion that may substantially delay the

prosecuti on.

(E) notice that a court proceeding for which the victimhad

been subpoenaed will not transpire as schedul ed;

(F) notice of the date, tinme, and place of the defendant's

appear ance before a judicial officer

(G the function of a presentence report, the nanme, street

address, and tel ephone nunmber of the agency preparing the report, and the

defendant's right of access to the report;

(H notice of the victinms right under this act to present a

victi minpact statement and the defendant's right to be present at the

sent enci ng proceedi ng;

(1) notice of the date, tinme, and place of any sentencing

proceedi ng;

(J) notice of the date, time, and place of any hearing for

reconsi deration of a sentence inposed;

(K) notice of any sentence inposed and any nodification of

t hat sentence; and

(L) notice of the right to receive information fromthe

Departnent of Correction, State Hospital and any other facility to which the

defendant is conmmtted by the court.

(2) After a prosecution is conmenced, the prosecuting attorney
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shall pronptly informa victimof:

(A) relevant crimnal justice procedures;

(B) the crine with which the defendant has been charged,

i ncl udi ng an expl anation of the elenments of crime if necessary to an

under standi ng of the nature of the crine; and

(C the file nunber of the case and the prosecuting

attorneys nane, office address, and tel ephone nunber.

(3) The notices nay be acconplished by providing the victimor

i medi ate famly nenber with a tel ephone number to a conputer notification

program Prosecutors remain responsible for providing the notice in instances

where no conputer notification program exists.

(4) Wen an imediate fan |y nenber has been charged with the

homi ci de, that person shall not be notified in accordance with this section.

(b) Prosecuting attorneys shall confer with the victimbefore anmendi ng

or dism ssing a charge or agreeing to a negotiated plea or pretrial diversion

Failure of the prosecuting attorney to confer with the victi mdoes not affect

the validity of an agreenment between the prosecuting attorney and the

defendant or of an anendnent, dism ssal, plea, pretrial diversion, or other

di sposition.

(c) The prosecuting attorney of the county fromwhich the inmate was

committed shall notify the Post Prison Transfer Board at the tinme of

commitment of the desire of the victim or nenber of the victims fanmly, to

be notified of any future parole hearings and to forward to the board the | ast

known address and tel ephone nunber of the victimor nmenber of the victims

famly. It shall be the responsibility of the victimor his next of kin to

notify the board after the date of commitment of any change in regard to the

desire to be notified of any future parole hearings.

= (d) The several prosecuting attorneys and deputy prosecuting
attorneys mmy shall provide the followi ng services to victinms of crines and

wi tnesses of crinmes and the famly menbers of all homicide victinms, whether or

not they are witnesses in crimnnal proceedings:

——{2) (1) Assist such persons in obtaining protection from harm and
threats of harmarising out of their cooperation with | aw enforcenment and

prosecution efforts;
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—— {3 (2) Assist such persons in applying for financial assistance
and ot her social services available as a result of being a witness or victim

of a crine;

(4> (3) Assist such persons in applying for any witness fees to
whi ch they are entitled,
— (5} (4) Provide, when possible, a secure waiting area during
court proceedi ngs that does not require such persons to be in close proximty

to the defendants and famlies and friends of the defendants and ot herw se

make a reasonable effort to mnimze unwanted contact between the victim

menbers of the victims famly, or prosecution witnesses and the defendant,

menbers of the defendant s family, or defense w tnesses before, during, and

i medi ately after a judicial proceeding; and

— A (5) Intercede with such persons' enployers to assure that the
enpl oyers cooperate with the crinmnal justice process in order to mnimze
| oss of pay and other benefits resulting fromcourt appearances.
—b) (e) In order to enable the prosecuting attorney to performthe
addi ti onal duties provided in this section:

(1) The prosecutor may request the county judge of the county to
designate or provide an appropriate roomor area in the county courthouse,
reasonably close to the courtroom to serve as a waiting area during court
proceedi ngs to acconmodate the families and friends of the defendants, as
provided in subsection &)} (d) of this section; and

(2) The prosecutor may request the quorum court of the county to
provi de additional enployees for his office to be known as victimof crines
case coordinators at such salary as may be deternined by the quorum court, to

be in addition to any other position available to the prosecutor's office."

SECTION 17. Arkansas Code 16-93-702(b) is amended to read as foll ows:
"(b) If the person whose parole is being considered by the board was
convicted of capital nurder or of a Class Y, Class A or Class B felony, or

any violent or sexual offense, the board shall also notify the victimof the

crime, or the victims next of kin, of the parole hearing and shall solicit

written or oral recommendations of the victimor his next of kin regarding the
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granting of the parole, unless the prosecuting attorney has notified the board
at the time of commitnment of the prisoner that the victimor his next of kin

do not want to be notified of future parole hearings."

SECTION 18. This act becones effective on January 1, 1998.

SECTION 19. Al provisions of this act of a general and permanent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmission shall incorporate the sane in the Code.

SECTION 20. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 21. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

SECTION 22. Arkansas Code 16-93-707 is repeal ed.

SECTI ON 23. Arkansas Code 16-97-102(4) is repeal ed.
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/s/Rep. Ferrell, et al

APPROVED: 4- 09- 97

12

HB 2103

0307970901.RRS773



