O 00 N o U1 &~ LW N =

W W W LW LW LW LD DD DN DN DN DD DNDMNDNDNDNNMNDDNDN = = = 2 = = = = = =
AN L1~ LW N B O W 0 N O I M W NN HF O O 0N OV M W N = O

INTERIM STUDY PROPOSAL 2013-103
State of Arkansas

89th General Assembly A Blll

Regular Session, 2013 HOUSE BILL 1847

By: Representative Nickels
Filed with: Interim House Committee on Judiciary
pursuant to A.C.A. §10-3-217.
For An Act To Be Entitled
AN ACT TO REFORM MORTGAGE FORECLOSURE PROCEDURES AND
PRACTICES; TO REQUIRE CIRCUIT CLERKS TO CONDUCT
JUDICIAL SALES; TO ABOLISH THE AUTHORITY AND
PROCEDURES TO PERFORM STATUTORY FORECLOSURES; AND FOR
OTHER PURPOSES.

Subtitle
TO REFORM MORTGAGE FORECLOSURE PROCEDURES
AND PRACTICES; TO REQUIRE CIRCUIT CLERKS
TO CONDUCT JUDICIAL SALES; AND TO ABOLISH
THE AUTHORITY AND PROCEDURES TO PERFORM
STATUTORY FORECLOSURES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. DO NOT CODIFY. Findings and legislative intent.

(a) The General Assembly finds that:

(1) A resident’s home is often one of the resident’s most

valuable and cherished assets;

(2) Since the establishment of a nonjudicial, statutory

foreclosure procedure in 1987 that largely operates independently of judicial

supervision, citizens of the state have been subjected to numerous abuses and

injustices, including without limitation:

(A) The lender’s imposition of excessive fees and expenses

that:
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(i) Are not imposed or considered proper in a

judicial foreclosure proceeding;

(ii) Often prevent a borrower from reinstating a

loan or arranging a private sale of the property;

(iii) May force a borrower to file bankruptcy in

order to cure the full arrearage the lender claims is owed; or

(iv) In some cases have not yet been incurred by the

lender;

(B) The inability to ascertain ownership of the borrower’s

mortgage and engage in meaningful workout discussions because appropriate

assignments or other documentation reflecting transfers of the borrower’s

mortgage and its current holder are not properly filed of record;

(C) The inability to resolve good-faith errors or other

errors in payment records due to the failure of lenders to furnish:

(i) Proof of adequate internal controls to ensure

the maintenance of good accounting records; or

(ii) Evidence of the accurate recording of payments;

(D) Lenders disregarding or misinforming borrowers about

loan modification agreements, payments, and procedures resulting in the

continuation or initiation of foreclosure procedures after legally binding

settlement agreements have been reached;

(E) Lenders’® failure to provide proper notice to

homeowners resulting in:

(i) A borrower’s first learning of foreclosure

proceedings when a sheriff serves him or her with a writ of assistance for

possession of the property; or

(ii) Lenders entering into homes that have not been

properly foreclosed or when litigation concerning the home is pending;

(F) The failure to give proper notice to interested third

parties with a recorded lien upon the subject real property; and

(G) Abuses concerning the conduct of statutory foreclosure

sales, including without limitation:

(i) Canceling or postponing the sale by an

announcement at the advertised time and place scheduled for the sale without

adequate notice to interested parties;

(ii) Recording a deed that:
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(a) Contains recitals that the property had

been sold at the foreclosure sale when in fact the sale was not conducted;

and

(b) Transfers title to the property to the

foreclosing lender;

(iii) Failing to conduct the sale when scheduled;

and

(iv) Holding or rescheduling a sale without adequate

notice, making it difficult or impossible for affected homeowners or other

interested parties to bid on foreclosed properties;

(3) The loss of filing fees, commissioner fees, recording fees,

and transfer tax fees has cost the state and counties millions of dollars in

revenue needed to provide better and more efficient state and county

government services;

(4) The statutory foreclosure sale process:

(A) TIs conducted without court supervision;

(B) Does not require a report of sale or confirmation

order from a court; and

(C) Does not utilize elected county officials who are

accountable to the citizens of the county and knowledgeable in conducting

judicial sales of real property and appropriately documenting real estate

transactions and proceedings;

(5) Act 53 of 1987, authorizing a statutory, nonjudicial

procedure for the enforcement of mortgages was amended by Act 1303 of 2003 to

provide that “[n]o person, firm, company, association, fiduciary, or

partnership, either domestic or foreign, shall avail themselves of the

procedures under this chapter unless authorized to do business in this

state”;

(6) In the emergency clause of Act 1303 of 2003, the General

Assembly found that “foreign entities not authorized to do business in the

State of Arkansas are availing themselves to the provisions of the Statutory

Foreclosure Act of 1987; that often times it is to the detriment of Arkansas

citizens; and that this act is immediately necessary because these entities

should be authorized to do business in the State of Arkansas before being

able to use the Statutory Foreclosure Act of 1987”;
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(7) Even after the passage of the 2003 amendment, many out-of-

state national banks:

(A) Continued to avail themselves of the statutory

foreclosure procedures authorized by Act 53 of 1987, as amended;

(B) Disregarded the 2003 amendment requiring registration

with the Secretary of State’s office to obtain a certificate of authority in

order to be authorized to do business in the State of Arkansas properly; and

(C) To this day refuse to comply with the existing law for

the conduct of statutory foreclosures, contributing to abuses of the

foreclosure process, which has been injurious to numerous Arkansas

homeowners; and

(8) Judicial foreclosure proceedings:

(A) Have a long history and credibility for the

foreclosure of mortgages in this state;

(B) Require lenders to provide proof of ownership of a

mortgage, proof of default by the homeowner, and proof that the home is the

proper collateral for the note;

(C) Require lenders to provide the homeowner and all other

interested parties notice, a summons, and a forum to appear and raise

defenses and seek equity as the facts of a case require;

(D) Are supervised by a court of law, are subject to

appeal, and provide a full record of the proceedings;

(E) Result in a commercially reasonable sale conducted by

a reputable county official under the guidance and supervision of the court

and return excess proceeds from a sale to appropriate interested parties and

homeowners;

(F) Require lenders to pay filing fees, recording fees,

and transfer tax fees to state and county governments; and

(G) Protect the rights of all parties and can be conducted

as quickly and inexpensively as statutory foreclosures.

(b) It is the intent of the General Assembly by the enactment of this

act to:

(1) Reaffirm that it is the public policy of the state to

require the regulation and supervision of lenders who seek to foreclose

mortgages encumbering one of the most cherished and valuable assets of the

residents of this state;
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(2) Require that the foreclosure of a mortgage, deed of trust,

or similar instrument evidencing a lien upon residential real property be

conducted exclusively in a judicial proceeding under court supervision;

(3) Require that the circuit clerk of the county where real

property is located, as part of the circuit clerk’s official duties, be

appointed commissioner of the court to conduct judicial foreclosure sales and

that appropriate commissioner fees be used to defray expenses of the circuit

clerk’s office and assist the provision of services to the county; and

(4) Repeal Arkansas Code Title 18, Chapter 50, authorizing

nonjudicial, statutory procedures for foreclosing a mortgage or deed of trust

encumbering residential real property.

SECTION 2. Arkansas Code § 21-6-412 is amended to read as follows:
21-6-412. Commissioners to sell property.

(a)4) As part of his or her official duties, the clerk of the circuit

court of the county in which real property or personal property is located

shall be appointed commissioner of the court to conduct a judicial sale of

the real property or personal property.

(b) (1) Commissioners appointed to make conduct sales of real property

under judicial decrees shall be allowed the folleowing fees—as compensation
for sueh-servieces as a commissioner’s fee:

On—sales for $1 00 to-S$500 $10-.00
9h—S5a3e€5—FTO0F 91+ 9Juv—tO0—o3UYyY L e i e e e e e e e N & A a A~
On_cales for 500 +o0- 2 500 15 00
9583 e5—FO0F SUU—tEO0—Z53 20— 5 v v+ v v v = 1T 9UY
On_cales for 2 500 +o0-5_000 2000
95835 FTO0F 3290 —t0 3999 5+ v v v v v v v = I+ IY
On_-cales for 5 000 +o-10_000 25 00
Uh—5a1€5—1TO0F O3 0900 —tO0 103000 5 v v s s v v v v s Z£IwUY
On_cales for 10 000 +o0-20_000 2000
OH—S5a3€5FTO0F 1T Y3900 —tO0—LU3 990 5 v v v+ v v v = SA A RA-S
On_cales for 20 000 +o0- 35 _000 25 00
ORH—S5a3€5FTO0F U390 u0—tO0 3023990+ v v+ v v v = S AR A

(A) Ten dollars ($10.00) if the sale price is less than
five hundred dollars ($500);
(B) Fifteen dollars ($15.00) if the sale price is five

hundred dollars (8500) or more but less than two thousand five hundred

dollars ($2,500);

(C) Twenty dollars ($20.00) if the sale price is two

thousand five hundred dollars ($2,500) or more but less than five thousand

dollars ($5,000);
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(D) Twenty-five dollars ($25.00) if the sale price is five

thousand dollars ($85,000) or more but less than ten thousand dollars

($10,000);

(E) Thirty dollars ($30.00) if the sale price is ten

thousand dollars ($10,000) or more but less than twenty thousand dollars

($20,000);

(F) Thirty-five dollars ($35.00) if the sale price is

twenty thousand dollars ($20,000) or more but less than thirty-five thousand
dollars ($35,000); or
(G) One-tenth of one percent (0.1%) of the sale price if

the sale price is thirty-five thousand dollars ($35,000) or more.

(2) GCommissioners A commissioner appointed to make-sales conduct

a sale of personal property under a judicial deerees decree shall be allowed

as compensation for suehserviees conducting the sale the fee prescribed by

the judge of the court that issued the decree.

b)(c) In lieu of the fees provided for in this section, the court may
set reasonable fees for commissioners based upon services rendered on sales
under thirty-five thousand dollars ($35,000).

(d) (1) The fees required by this section shall:

(A) Be collected by the circuit clerk and paid into the

county treasury to the credit of a fund to be known as the "circuit clerk

commissioner’s fee fund"; and

(B) Be used exclusively by the circuit clerk’s office for

the following purposes and in the following order:

(i) To offset administrative costs associated with

the performance of the commissioner’s duties; and

(ii) For general operational expenses of the office

of the circuit clerk.

(2) Moneys deposited into the fund shall be appropriated and

expended for the uses designated in this section by the quorum court at the

direction of the circuit clerk.

SECTION 3. Arkansas Code Title 18, Chapter 50, is repealed.

GChapter 50— Statutory Foreclosures
18-50-101. Definitions~

As—used—in this chapters



O 00 N o U1 &~ LW N =

10

”

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

10

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

I.S.P. 2013-103




O 00 N o U1 &~ LW N =

10

12

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

13

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

N D D D NN N N N = = = = e e e
N O U &AW O VW 0N Y BTN = O

14

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

W W LW LW L LN DD DN DN DN DN DN DD DNDMNDNND = = = = = = = = = =
U 2 W N B O W 0 NN O LI A W N H O O 0O NN OV L AP W N = O

15

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

I.S.P. 2013-103



O 00 N o U1 &~ LW N =

10

17

I.S.P. 2013-103




O 00 N o U1 &~ LW N =

10

18

I.S.P. 2013-103




O 00 N o U1 &~ LW N =

10

Referred by the Arkansas House of Representatives

Prepared by: DLP/VJF
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