
MEMORANDUM 

TO: Arkansas Legislative Council 

Litigation Reports Oversight Subcommittee 

Sen. Jim Dotson, Co-Chair 

Rep. DeAnn Vaught, Co-Chair 

FROM:  Keith Linder, Managing Attorney  

Arkansas Department of Finance & Administration 

DATE: March 27, 2024 

RE: ECS House Industries, Inc. v. Jim Hudson, Secretary, DFA 

Cross County Circuit Court No. 19CV-23-84 

REQUEST FOR REVIEW AND APPROVAL OF SETTLEMENT BY 

THE LEGISLATIVE COUNCIL OF THE ARKANSAS GENERAL ASSEMBLY 

Ark. Code Ann. § 10-3-312(d)  

SETTLEMENT AGREEMENT 

ECS House Industries, Inc. (“ECS”) sued the Department in Cross County contesting the assessment of 

sales tax on its sales of wastewater treatment equipment. ECS contends that the otherwise taxable 

equipment sales are exempt under Arkansas Code § 26-52-402(a)(3).  

The Department filed an answer denying ECS’ entitlement to any judicial relief. 

The parties reached a settlement agreement contingent on ALC approval. A copy of the Settlement 

Agreement is attached. ECS has agreed to pay the remaining tax due ($38,168.07) in exchange for the 

Department’s waiver of all remaining interest (approximately $16,525.17). If settlement is approved, the 

litigation will be dismissed per the terms of the settlement agreement. 

The parties request that this matter be placed on the Legislative Council’s agenda for review at the earliest 

possible date.    
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State of Arkansas 

Bureau of 
Legislative Research

Marty Garrity, Director 

Kevin Anderson, Assistant Director 
 for Fiscal Services 

Tim Carlock, Assistant Director 
    for Information Technology  

Matthew Miller, Assistant Director 
 for Legal Services 

Estella Smith, Assistant Director 
 for Research Services 

State Agency Litigation Notification Form 
Dear Agency Director: 

Arkansas Code § 10-3-312 requires that any agency or institution that is not represented by the Attorney General shall notify 
the Director of the Bureau of Legislative Research of pending litigation so that the appropriate legislative committee may 
“determine the action that may be deemed necessary to protect the interests of the General Assembly and the State of 
Arkansas in that matter.”   

In order to submit a report regarding pending litigation pursuant to Arkansas Code § 10-3-312, please complete the following 
form for each pending lawsuit, along with a cover letter to the Director of the Bureau of Legislative Research, and submit to 
desikans@blr.arkansas.gov. 

DATE REPORTING:   
Agency: Phone: 

E-mail: Contact: 

1. STYLE OF THE CASE BEING LITIGATED

2. IDENTITY OF THE TRIBUNAL BEFORE WHICH THE MATTER HAS BEEN FILED (COURT)

3. BRIEF DESCRIPTION OF THE ISSUES INVOLVED

3A. OTHER DESCRIPTION INFORMATION 
Docket Number 
Date Filed 
Defendant 
Defendant Attorney 
Plaintiff 
Plaintiff Attorney 
4. ANY OTHER RELEVANT INFORMATION

4A. OTHER RELEVANT INFORMATION 
Case History 
Relief Sought 
Current Status 
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A.C.A. § 10-3-312
Current through all laws of the 2017 Regular Session and 2017 First Extraordinary Session, 

including changes and corrections by the Arkansas Code Revision Commission. 

• Arkansas Code Annotated
• Title 10 General Assembly
• Chapter 3 Committees
• Subchapter 3-- Legislative Council

10-3-312. NOTIFICATION OF LAWSUITS AFFECTING STATE.

• (a)  In order that the General Assembly may take whatever steps it deems necessary concerning lawsuits which may affect the State
of Arkansas, its officials, or its financial resources:

o (1)  The Attorney General shall notify the Director of the Bureau of Legislative Research who is the Executive Secretary to
the Legislative Council as soon as possible after the Attorney General becomes involved in such litigation;

o (2)  When any state agency or any entity which receives an appropriation of funds from the General Assembly
becomes involved in litigation without representation by the Attorney General, the director or administrative head
of the agency shall notify the Director of the Bureau of Legislative Research as soon as possible.

• (b)  The notice given by the Attorney General or by the director or administrative head of a state agency to the Director of the Bureau
of Legislative Research shall include the style of the case being litigated, the identity of the tribunal before which the matter has been
filed, a brief description of the issues involved, and other information that will enable the Legislative Council or the Joint Budget
Committee to determine the action that may be deemed necessary to protect the interests of the General Assembly and the State of
Arkansas in that matter.

• (c)  Upon receipt of the notice, the Director of the Bureau of Legislative Research shall during the interim between legislative sessions
transmit a copy of the notice to the cochairs of the Legislative Council and to the cochairs of the Joint Budget Committee during
legislative sessions in order that those committees may schedule that matter upon their respective agendas at the earliest possible
date.

• (d)  During the interim between legislative sessions, the Legislative Council shall determine, and during legislative sessions the Joint
Budget Committee shall determine, whether the General Assembly has an interest in the litigation and, if so, take whatever action
deemed necessary to protect the General Assembly's and the state's interest in that matter.

HISTORY 

Acts 1987, No. 798, §§ 1, 2. 

Arkansas Code of 1987 Annotated Official Edition 
© 2018 by the State of Arkansas All rights reserved. 

A.C.A. § 10-3-312 (Lexis Advance through all laws of the 2017 Regular Session and 2017 First Extraordinary Session, including changes
and corrections by the Arkansas Code Revision Commission)
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ELECTRONICALLY FILED
Cross County Circuit Court

Rhonda J. Sullivan, Cross County Circuit Clerk
2023-Oct-27  16:57:14

19CV-23-84
C01D02 : 5 Pages
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IN THE CIRCUIT COURT OF CROSS COUNTY, ARKANSAS 
CIVIL DIVISION 

ECS HOUSE INDUSTRIES, INC., an Arkansas             PLAINTIFF 
Corporation 

v. CASE NO.  19CV-23-84 

JIM HUDSON, IN HIS OFFICIAL CAPACITY 
AS CABINET SECRETARY FOR DEPARTMENT 
OF FINANCE AND ADMINISTRATION OF 
THE STATE OF ARKANSAS; and ARKANSAS 
DEPARTMENT OF FINANCE AND ADMINISTRATION             DEFENDANTS 

ANSWER TO AMENDED COMPLAINT 

Comes now Jim Hudson, in his official capacity as Cabinet Secretary for the Department 

of Finance and Administration of the State of Arkansas (the “Secretary”), and for his Answer 

states:  

1. The Secretary lacks knowledge and information sufficient to determine the

truthfulness of the allegations in paragraph 1. 

2. In response to paragraph 2, the Secretary admits that he is the Cabinet Secretary for

the Arkansas Department of Finance and Administration. The Secretary denies that the former 

Cabinet Secretary Larry Walther is named as defendant in his representative capacity on behalf of 

Arkansas Department of Finance and Administration (the “Department”).  

3. The Secretary admits that separate defendant the Department is an executive branch

agency of the State of Arkansas. The Secretary denies that the Department is a proper defendant 

ELECTRONICALLY FILED
Cross County Circuit Court

Rhonda J. Sullivan, Cross County Circuit Clerk
2023-Dec-06  11:01:20

19CV-23-84
C01D02 : 5 Pages
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in this litigation. Any other allegations contained in paragraph 3 are denied.  

4. The Secretary denies this Court has jurisdiction over separate defendant the

Department. The Secretary lacks knowledge and information sufficient to determine the 

truthfulness of the remaining allegations of paragraph 4.  

5. The Secretary lacks information and knowledge sufficient to determine the

truthfulness of the allegations of paragraph 5. 

6. The Secretary lacks information and knowledge sufficient to determine the

truthfulness of the allegations of paragraph 6. 

7. The Secretary admits that the Department conducted an audit of ECS House

Industries, Inc. (“ECS”) for the period of March 1, 2016 through May 31, 2021. The Secretary 

admits that on March 21, 2022, the Department issued a Notice of Proposed Assessment assessing 

$76,465.39 in sales and use tax and $15,719.99 in interest. The Secretary denies any other 

allegations contained in paragraph 7.  

8. The allegations of paragraph 8 are admitted.

9. The Secretary admits that ECS and the Department were able to compromise and

reduce the number of transactions to be considered by the administrative hearing officer. The 

Secretary admits that ECS contended at the hearing that the four invoices identified in 

subparagraphs 9a-9d should have been exempt from tax. The documents addressed in 

subparagraph 9e speak for themselves. To the extent paragraph 9 makes any other allegations, 

those allegations are denied.  

10. With respect to the allegations in paragraph 10, the Secretary admits that on January

20, 2023, the administrative hearing officer rendered a decision affirming the Department’s Notice 

of Proposed Assessment. Exhibit B to ECS’ Complaint speaks for itself.  
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11. Exhibit B to ECS’ Complaint speaks for itself. The Secretary denies any

characterization of Exhibit B in paragraph 11 that goes beyond the text of that document. 

12. Arkansas Code Annotated § 26-52-402 speaks for itself. The Secretary denies any

characterization of that code section in paragraph 12 that goes beyond the statutory text.  

13. Gross Receipts Tax Rule GR-66 speaks for itself. The Secretary denies any

characterization of that rule in paragraph 13 that goes beyond the rule’s text. 

14. Gross Receipts Tax Rule GR-66 speaks for itself. The Secretary denies any

characterization of that rule in paragraph 14 that goes beyond the rule’s text. 

15. Exhibits C through F to ECS’ Complaint speak for themselves. Any

characterization of those documents in paragraph 15 that goes beyond their text is denied. To the 

extent paragraph 15 contains any other allegations requiring a response, those allegations are 

denied.  

16. The Secretary admits that ECS provided testimony at the administrative hearing.

The Secretary lacks knowledge and information sufficient to determine the truthfulness of the 

remaining allegations of paragraph 16. 

17. The invoices attached to ECS’ Complaint speak for themselves. The Secretary

denies any characterization of those documents in paragraph 17 that goes beyond their text. 

18. The Secretary denies the allegations in paragraph 18.

19. Paragraph 19 does not appear to require a response, but, to the extent a response is

required, the allegations of that paragraph are denied. 

20. The Secretary denies that ECS is entitled to any of the relief requested in the

paragraph beginning with “WHEREFORE[.]” 

21. The Secretary denies all allegations not specifically admitted herein.
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22. This Court is to try this matter de novo. Arkansas Code Annotated § 26-18-

406(c)(1)(A). This standard requires the entire case to be tried anew. Lewis v. Benton Cnty., 2014 

Ark. App. 316, 7, 436 S.W.3d 181, 184–85. Focus on, or review of, the administrative proceedings 

would be contrary to the de novo standard. See Douglas Companies, Inc. v. Walther, 2020 Ark. 

365, 6, 609 S.W.3d 397, 400. This court should decline ECS’ invitation to review the 

administrative decision and this matter should be heard de novo as if this case originated in this 

Court. 

23. The Department’s Notice of Proposed Assessment should be sustained.

24. ECS failed to comply (or even allege compliance) with the requirements of

Arkansas Code Annotated § 26-52-517 and Arkansas Gross Receipts Tax Rule GR-79.  

25. The Department’s Motion to Dismiss regarding ECS’ claim for attorney’s fees is

incorporated herein by reference. ECS has failed to allege facts allowing for an award of attorney’s 

fees under Arkansas Code Annotated § 26-18-406(e)(1)(B).  

WHEREFORE, Jim Hudson, in his official capacity as Cabinet Secretary for the 

Department of Finance and Administration of the State of Arkansas, prays that ECS’ Complaint 

be dismissed, that ECS take nothing, that the Department’s Notice of Proposed Assessment be 

sustained, and for all other relief to which he is now or may later become entitled.  
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Respectfully submitted, 

ARKANSAS DEPARTMENT OF 
FINANCE AND ADMINISTRATION 

By:________________________ ____ 
Keith K. Linder (Ark. Bar No. 2018127)  
Bradley B. Young (Ark. Bar No. 2015028) 
Office of Revenue Legal Counsel 
P. O. Box 1272, Room 2380 
Little Rock, Arkansas 72203 
(501) 682-7030 – Telephone
(501) 682-7599 – Facsimile
keith.linder@dfa.arkansas.gov
brad.young@dfa.arkansas.gov

CERTIFICATE OF SERVICE 

I, the undersigned, do hereby certify that on the 6th day of December 2023, the above 
foregoing Answer to Amended Complaint was served by the Court’s electronic filing system, on 
the following: 

Ray Slaton   
HYDEN, MIRON & FOSTER, PLLC 
901 North University 
Little Rock, Arkansas 72207 
ray.slaton@hmflaw.net 

Attorney for Plaintiff 
By: _____________________ 

        Keith K. Linder 
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