


























































































1 
 

BEFORE THE ARKANSAS STATE CLAIMS COMMISSION 

 

LILLIE MCMULLEN  CLAIM NO. 14-0713-CC 

COOK LAW FIRM   CLAIM NO. 14-0714-CC             CLAIMANTS 

 

V. 

 

ARKANSAS STATE BOARD OF 

COLLECTION AGENCIES  RESPONDENT 

 

 

ORDER 

 Now before the Arkansas State Claims Commission (the “Claims Commission”) is the 

motion filed by the Arkansas State Board of Collection Agencies (the “Respondent”) to dismiss 

the claims of Lillie McMullen and the Cook Law Firm (collectively, the “Claimants”). At the 

hearing held on June 13, 2019, Claimants were represented by Jeff Wood. Reid Adkins appeared 

on behalf of Respondent. 

 Based upon a review of the pleadings, argument of the parties, and the law of Arkansas, 

the Claims Commission hereby finds as follows: 

1. On November 4, 2013, the Pulaski County Circuit Court entered a judgment in 

McMullen’s favor against Precision Recovery Analytics, Inc. (“PRA”) related to the collection 

agency’s actions in unlawfully attempting to collect a debt from McMullen which she did not owe. 

The Pulaski County Circuit Court found that PRA’s actions violated the Fair Debt Collection 

Practices Act (FDCPA), invaded McMullen’s privacy, and constituted negligence. As part of the 

judgment, the circuit court judge ordered PRA’s surety bond subject to writs of execution. 

2. McMullen made demand upon Respondent to call the bond. 

3. McMullen also made demand upon the surety for payment. 

4. While the facts regarding the agency’s actions are not entirely clear, Respondent 

did not call the bond, and the surety denied McMullen’s claim.  
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5. McMullen filed her claim against Respondent on March 17, 2014, seeking 

$25,000.00 in damages allegedly caused by Respondent’s inactions, specifically: 

• Respondent’s failure “to incorporate by act or omission mandatory statutory 

law enactments to A.C.A. § 17-24-306;” 

 

• Respondent’s failure “to incorporate by act or omission mandatory statutory 

law enactments to A.C.A. § 17-24-306(d)(1);” 

 

• Respondent’s failure “to change and/or amend ASBCA Rules XVIII providing 

for compliance with Arkansas Legislative enactments to include the broader 

and all inclusive wording of ‘claimants’ who can collect on ASBCA bonds;” 

 

• Respondent’s failure “to change and/or amend ASBCA Surety Bond language 

to comply with mandatory statutory law enactments;” and 

 

• Respondent’s failure “by act or omission to amend, modify or change ASBCA 

Surety Bond language to include the broader and all inclusive wording of 

‘claimants’ who can collect on ASBCA bonds.”  

 

6. The Cook Law Firm filed its claim against Respondent on March 17, 2014, seeking 

$13,831.23 in attorney’s fees related to the firm’s efforts in collecting the surety bond. 

7. Respondent filed answers denying liability as to both claims and asking the Claims 

Commission to hold the claims in abeyance pending adjudication of certain issues in state court. 

Both claimants objected to holding the claims in abeyance. However, the Claims Commission 

granted the motion to stay on May 8, 2014, and placed the claims in abeyance. 

8. Respondent also filed motions to dismiss in both claims, arguing, inter alia, that 

the Claims Commission does not have jurisdiction over these claims because claimants are 

challenging Respondent’s “implementation of its governing law” and, as such, should seek judicial 

review in circuit court pursuant to the Administrative Procedures Act (APA). Ark. Code Ann. § 

25-15-212. 
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9. The claims were set for hearing multiple times between 2014 and 2019, but 

Claimants requested that each hearing be rescheduled at a later date. Respondent did not object to 

any of Claimants’ requests. 

10. On February 13, 2019, Respondent filed motions to dismiss in both claims, arguing 

that dismissal was proper based upon Claimants’ failure to  prosecute the claims and a lack of 

jurisdiction on the part of the Claims Commission to hear the claims. As to the jurisdiction 

argument, Respondent asserted that Claimants’ remedy is through judicial review of Respondent’s 

actions pursuant to the APA and that pursuant to Ark. Code Ann. § 19-10-204(b)(2)(A), because 

Claimants have a circuit court remedy, the Claims Commission does not have jurisdiction. 

11. Claimants filed substantively identical responses to the motions to dismiss. As to 

the failure to prosecute, Claimants argued that agreed continuances should not be construed as a 

failure to prosecute. As to the jurisdiction argument, Claimants stated that there are no other 

remedies available to pursue and that, under Board of Trustees v. Andrews, 2018 Ark. 12, 535 

S.W.3d 616 (2018), the Claims Commission is the proper venue for these claims. 

12. Respondent filed reply briefs, arguing that Claimants have not provided the Claims 

Commission with a report detailing the attempts to exhaust alternative remedies and that under 

Arkansas Oil & Gas Com’n v. Hurd, 2018 Ark. 397, 564 S.W.3d 248 (2018), the doctrine of 

sovereign immunity does not prohibit appeals of agency adjudications under the APA. Respondent 

argued that Arkansas Bd. of Collection Agencies v. McGhee, 372 Ark. 136, 271 S.W.3d 512 (2008) 

applies, in which the Arkansas Supreme Court held that Respondent’s decisions are reviewed 

pursuant to the APA. 

13. Claimants filed substantively identical sur-replies, arguing that Hurd is 

distinguishable because it involved an appeal of an administrative decision, whereas these claims 

are original actions. 
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14. Respondent filed sur-sur-replies, arguing that Claimants have not exhausted their 

administrative remedies through Respondent to receive an agency adjudication, which could then 

be appealed pursuant to the APA.  

15. The Claims Commission subsequently asked the parties to produce a full copy of 

the Pulaski County Circuit Court order entered in the McMullen v. Precision Recovery Analytics, 

Inc. lawsuit, as well as any documentation from Respondent’s minutes regarding Claimants. Both 

parties produced the requested information. 

16. The Claims Commission then scheduled a hearing on Respondent’s 2019 motions 

to dismiss. 

17. At the hearing, Respondent relied upon its briefing for the failure to prosecute 

argument. As to the jurisdiction argument, Respondent asserted that Claimants did not exhaust 

their administrative remedies and detailed the procedure for doing so through the Arkansas Code 

and the rules promulgated by Respondent. Respondent also argued that even if Claimants had 

exhausted their administrative remedies, Claimants’ next step would be, as outlined in McGhee, 

an APA appeal. Respondent conceded that the status of APA appeals post-Andrews was 

questionable until Hurd provided clarity that APA appeals remain a viable option. 

18. Upon a question from a commissioner, Respondent stated that because the Claims 

Commission has a rule regarding dismissal for failure to prosecute, the Arkansas Rules of Civil 

Procedure are inapplicable to that issue. 

19. Upon a question from a commissioner, Respondent stated that even if Claimants’ 

demand was denied, Claimants have to go through the internal administrative process to obtain a 

final order prior to going to circuit court pursuant to the APA. 

20. Upon a question from a commissioner as to why Respondent did not help 

Claimants, Respondent stated that its position was that Claimants were not “clients” under 
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Respondent’s rules and that the bond was intended to protect the creditor that hired the collection 

agency. 

21. Claimants argued that McGhee is ten years old and that Hurd is distinguishable 

because the instant claims are original actions, not appeals of agency decisions. Claimants also 

argued that previous counsel for Respondent directed Claimants to deal directly with the surety 

and that Claimants do not have a decision of Respondent to appeal. As to the failure to prosecute 

argument, Claimants stated that the extensions were agreed to by Respondent. 

22. Upon a question from a commissioner, Claimants asserted that the demand letter 

constituted a claim. 

23. Upon a question from a commissioner, Claimants asserted that Respondent denied 

the demand letter through inaction. 

24. Upon a question from a commissioner, Claimants stated that the Claims 

Commission was not being asked to sit as a circuit court to review a decision or non-decision of 

Respondent because previous counsel for Respondent directed Claimants to deal directly with 

surety, which was unsuccessful. Claimants stated that there was nothing to appeal and that the 

instant claims are based upon Respondent’s failure to change the language of the bond, which 

would have allowed Claimants to recover. Claimants also stated that Respondent ignored the intent 

of the legislature. 

25. Respondent argued that McGhee is not canceled out because of Hurd and that 

McGhee is factually on point. Respondent also argued that when the surety denied the claim, 

Claimants should have gone through Respondent’s administrative procedure instead of filing the 

instant claims. 
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26. Upon a question from a commissioner, Respondent stated that it is a complicated 

analysis to determine whether Respondent was required under the FDCPA to change its 

definitions.  

27. The Claims Commission disagrees with Respondent that the claims should be 

dismissed for failure to prosecute. While the Claims Commission finds the number of continuances 

requested by Claimants to be concerning, there was no objection by Respondent at any point prior 

to the filing of the motion to dismiss. 

28. The Claims Commission agrees with Respondent that Claimants failed to exhaust 

their administrative remedies, although it finds that Respondent’s rules are confusing. 

Respondent’s current Rule XX (which was formerly Rule XVIII) provides that Respondent, “upon 

a finding a licensee has failed to pay its client or clients, shall collect the surety bond . . . [and] 

shall proceed to disburse the funds.” However, Rule XX does not specify how Respondent makes 

a finding as to whether a licensee (collection agency) has failed to pay its “clients,” which term is 

not defined in Respondent’s rules. Likewise, the rules do not specify how McMullen or any other 

party could request or demand that Respondent make such a finding. 

29. However, it does not appear that Claimants made any attempt to present the demand 

to Respondent’s board despite an invitation to do so. In a letter from Respondent’s executive 

director to the Cook Law Firm on January 31, 2014, Respondent’s executive director stated that: 

As to the status of your demand for payment, you did not respond to my offer to 

present your demand to the Board and you did not attend the Board meeting, which 

was re-scheduled on your behalf. Simply put, your demand has not been presented 

to the Board and therefore, it has not taken any action on it. 

 

The Board will meet on Wednesday, February 19 at 10:00 a.m. . . . and the 

Chairman of the Board is willing to consider your demand at that time. If you do 

not wish that the Board consider your demand, please let me know. 
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Respondent’s February 19, 2014, meeting minutes suggest that Claimants did not attend to present 

their demand: 

Precision Recovery Analytics, Inc. v. Owen McMullen and Lillie McMullen. Ms. 

Matson stated that Mr. Cook who represents Ms. McMullen had asked that the 

Board make a claim on the surety bond that Precision Recovery Analytics, Inc. 

posted with the Board to obtain and maintain a collection agency license. Ms. 

McMullen obtained a judgment against Precision Recovery Analytics, Inc. but had 

been unable to collect it to help satisfy a judgment that Mr. Cook had obtained 

against Precision Recovery Analytics, Inc. on behalf of Ms. McMullen. 

 

30. Despite the confusion in the rules, Claimants were invited to attend Respondent’s 

board meeting and to present the demand at that time. Claimants failed to do so. Had Claimants 

done so, it is reasonable to expect that the meeting minutes would have reflected both the 

presentation of Claimant’s demand, as well as Respondent’s decision with regard to the demand. 

At that point, Claimant would have an agency decision to appeal to circuit court under the APA. 

As stated in Ark. Code Ann. § 25-15-212(h): 

The court may affirm the decision of the agency or remand the case for further 

proceedings. It may reverse or modify the decision if the substantial rights of the 

petitioner have been prejudiced because the administrative findings, inferences, 

conclusions, or decisions are: 

(1) In violation of constitutional or statutory provisions; 

(2) In excess of the agency’s statutory authority; 

(3) Made upon unlawful procedure; 

(4) Affected by other error or law; 

(5) Not supported by substantial evidence of record; or 

(6) Arbitrary, capricious, or characterized by abuse of discretion. 

 

31. The Claims Commission finds that APA appeals of agency decisions survived post-

Andrews, as evidenced by the Hurd decision. The Claims Commission also finds that Claimants’ 

attempt to distinguish Hurd fails because although the instant claims are original actions, they 
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should not have been. Had Claimants pursued administrative remedies through Respondent, 

Claimants could have filed an APA appeal in circuit court.1 

32. The Claims Commission finds that the McGhee case is factually on point, including 

the Arkansas Supreme Court’s finding that decisions made by Respondent are to be “reviewed 

pursuant to the Administrative Procedure Act.” The Claims Commission finds that McGhee is still 

good law. 

33. As such, because these claims could be litigated in a court of general jurisdiction, 

the Claims Commission finds that it does not have jurisdiction to consider this claim. Ark. Code 

Ann. § 19-10-204(b)(2)(A). To hold otherwise would be to subvert the intent of the APA, and the 

Claims Commission is unwilling to do so in the absence of an express holding from the Arkansas 

appellate courts or a change in applicable statutes. 

34. Respondent’s motion to dismiss is GRANTED, and Claimants’ claims are 

DISMISSED for lack of jurisdiction. 

  

                                                           
1 Moreover, even if Claimants were correct that they made a proper demand that was denied in 

error by Respondent, Claimants should have appealed that denial to the Circuit Court rather than filing a 

claim with the Claims Commission. 
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IT IS SO ORDERED. 

      
      _______________________________________ 

ARKANSAS STATE CLAIMS COMMISSION 

Dexter Booth 

       
      _______________________________________ 

ARKANSAS STATE CLAIMS COMMISSION 

Henry Kinslow 

 
      _______________________________________ 

ARKANSAS STATE CLAIMS COMMISSION 

Paul Morris, Co-Chair 

 

      DATE: June 24, 2019 

 

Notice(s) which may apply to your claim 

 

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal 

with the Claims Commission. Ark. Code Ann. § 19-10-211(b). If a Motion for Reconsideration is denied, that party 

then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of Appeal 

with the Claims Commission. Ark. Code Ann. § 19-10-211(b)(3). A decision of the Claims Commission may only 

be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a). 

 

(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40) 

days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(b). Note: This 

does not apply to agency admissions of liability and negotiated settlement agreements. 

 

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval 

and authorization to pay. Ark. Code Ann. § 19-10-215(b). 






