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Page Two

Jerlene and Elijah Gilmore, Claimants
V.

State of Arkansas, Respondent

- Continuation of COMPLAINT -
_[tJhe University reserved the right to enter
instance that is relevant here, “when it appeat

or endangered.” Arguably, the Respondent ¢

endangered. Sed Exhibit 1.

Respondent assumed a duty to employ reasonable
resee
s poli
" criminal acts, amongst other things, on ASU!
he st

as Michael Gilmore, safe from known and for
its establishment -and employment of campu

the student’s housing when it perceives that t

It is Claimants’ contention that ASU at Jones
and adequate security for its students, especia
. activity could take place given the past incid

- negligent in failing to employ reasonable sec
from reasonably foreseeable criminal actwm
Gilmore suffered and died.

- The tragic loss of Michael Gilmore has cat

Gilmore, along with Michael’s siblings, E

experience great pain and suffering.
¥ ' :

£

the s
rs that an occupant may be physically harmed -
an
campus when it is apparent that an occupant i

boro
11y W
ences

dent’s room in several instances. The

\;Evﬂl undertake to protect students on its
at risk of being physically harmed or -

security measures to keep students, such

able criminal activities of third parties by’
1ce officers who investigate and handle

s campus and by preserving the right to enter

udent is at risk of harm or danger.

had a duty to provide a safe environment
hen it was foreseeable that such criminal
3 of violent crimes. ASU Jonesboro was
measures to protect Michael D. Gilmore
s a result of the ASU’s failures, Michael

urity
V. As

his parents, Jerlene Gilmore and Elijah
Demarcus; Angella and Kaneisha, to .
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Binding Contimct . .

This Room arxl Board contract Is Linding when 1t §s signed by, you amd
recaived In the offics of Residence Life by the confirmation date noted
above. This contract la binding for the entirs 2009 ~ 2010 academlc year,
¥ you leave the Apartments without Withdrawing from the university or
having received a wiltten relcase from this agreement from the Director of
Residencs Life or designee, you will ba responsible for all associated fees,
nduding collection costs, court costs and attorney fess. [F contract is not
cancefled by August [; 2009, tenant wil be responsibla for the cost of the
contract for the entive 2009 — 2010 academic year,

Contract Canealiation

Students who have contractad with Arkansas State University Rasldance Llfe
pitor to May 1, 2009 have untl May 1, 2009 to cancel thelr contract In
wiithng to avold forfelture of the deposit, All other contract canceilations
must be posimarked no fater than August 1, 2009 and will result In the
fosfalture of the deposit, Studants who wish to cancel thelr contracts after
August (¥ rhust go through contract release, Sor segtion Xl

Dismilssal From Resldence Life

You may e cisimissed from Resldence Life for commlrtlng any of the

following actst

1. Viciating policles contalned Jn the contract, the AsU Code of Condnct

and all Residence Life publications)
2. Faling to fulill obligations of a disciplinary sanction;
3, Faling to pay ropm ad board fees; or
4, Fallng to remaln as a full-ime student of the university,
You may be removed froim Residenca Life for commltiing any of these

acts at the discretion of the uplvenlty. Shoukd you be removed, yoll will be

responsibia for vacating your room as difected by the unlversity and paying
o charges and damages that my be assessed. Should you bs removed as
a result of a disciplinary sanction, you will lose your depostt, and you will be
responasible for full payment of rent mrwsh the end of the contract perjod,

Room Assignmeent

The university- has assigned you & room. You ars expected to occupy the
aparirneit and room assignoed. Falltire to occupy assigned room could result
in a resssignment, Occasfonally the university may require you to change
rooms, Such changes Will be kept to 4 minimum, but will be made at the
sole discretion of the unlversity, The university assigns opartments based
upon requests of curent and prospzective occupants,  All oocupants mist
have at least 60 credit hours to be considered, First priodly will go to current
residents of Colleglate Park. Second prierity will go, to curvent resldents of

Resldance Lifs, with the exception of freshmen or sophomores, based upon .

the date of the complated application and deposit, Third-priofty wiil go ta
Juntor, senlor, and graduate non-tesident students, & polat valus will be
assigned to ail applicants. This value will determine the order of
asslgnment,  [f you wish to change your assighment, you may recuest a
change after the second Monday of classes. The untversity will attempt to
Falll your request, but no 3uaranhe can be made,

Roos Furnishings '

The university will p & essential apartment furnishings, eluding bed,
desk, dresser, chale aiid Window cavering, You will need to bng pemnal
items and bed Inens.

© Comumon Areas

You have access with other. resldenh lo the clubhouse contalning the
Taundy, computer/study lounge, vending and multl-purpose coom, as weit
as other commion wsage areas such as the pool, sand volieyball court,

“ "d"_‘"- F ’ﬂ\'-i.-
%
ASU-Jonesboro Apariment Contract 3
Statement of Terms and Condltions of Dccupancy '
Natte _ _ ' idenfation Number:
Assignment: Room : foem Type : i
Assignment Data: Conflrmation Dite;
I O sccapt Q danotaccept— Lhs terme of this contract. |
Student Sigaature: l Bets:
! i
.

* and(barbecus pavillon. You agree io respact the ri,ght of other resldents and

thelr guuts to usn fhese aress,

Vi, Meal P
As fn a}urtmnm resident you may selact one of the meal plans offered by
the juniversity including Clyde’s Cush, Meal plan opnons and prices are

subject to change.

Wil Paymen

You| agree to pay rent In advance or In accordance with Individual payment

ents approved by Student Account Services, [ you withdraw from
the [unierslty or have recelved a wrltten release from the Director of
ria {ife, you may qualify for a partlal refund, Otherwlse; no rafund.
shal) be macle, Refunds will be calculated based on official check-out date,

X, Ll [llty for Personal Praparty

The| uniyersity 1s not responsible for loss or damage to any persanal

property or personal Infury sustained on the premises, You are encouraged

'anga for private Insurance for your propeity and parson through your

a\li agent.
X, -Riglit toEnter Room
Theluntvarstty ressrves the right to have Iis rgpresantuuves enter your room
In tije ollowing Instances:
1 When 1t appears that an occupant oy be physlally hnrmed ar
endangered,
Whern It appears niversity, properly ls endangered;
3l When It appenrs unlversny policy ls being violated; and
To dellver imporfant Judlclal and/or adminlstrative letiers,
Ta make parodic heaith, safety and maintenance inspections and

repalns.

X, e pylngApnmnlnt

You aylocwpyyouraparhnent on the date below. You may rema In your
untik the 21 of Mav or 24 hours aRer your last final, whichever Is laten
You m:uﬁexnnd your cantract through the summer by notilying Residence
rECalIeglnte Parl's prh_:tily sign-up process, Fyou do not accupy your

AT, Conteact Relense

To lbe relaased from this binding contract; or refunded any part of the reom

and | board payments, you may petftion to the Residence Life Contract

Reldase committes for the following reasons; gradvation or withdrawal fom

the [university, unanticlpated Ananclal hardship, documented mecdical

protilems, manisge, and student teaching, Contract release citeda ltsted

above mbist ba xattsfed by committes review. All contracts nst cangelled

hx_m_l.[nn!_llﬂﬂl_lulm must go through the contract release

protedure JF the student attends the unlvarsity, All contract

canesifations except gracuation will result in the forfelture of the -
dep :tlt.

ASU

ARKANSAS STATE,
UNIVERSITY
JONESBORQ

WHITE — RESIDENCE LIFE
‘BLUE.— STUDENY
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Jerlene and Elijah|Gilmore, Claimants

V.

State of Arkansas, Res:pondent

]

- Continuation of COMPLAINT -

It is Claimants’ ¢q ntentxon that ASU at Jonesboro had a duty to provide a safe environment and
adequate security for its students, especially when | }t was foreseeable that such criminal activity could
take place given the past incidences of violent crimes. ASU Jonesboro was negligent in failing to
employ reasonablé security measures to protect Iyﬁchael D. Gilmore from reasonably foreseeable
criminal activity. jAs a.:result of the ASU’s failm?s, Michael Gilmore suffered and died.

The tragic loss of Michael Gilmore has caused h!is parents, Jerlene Gilmore and Elijah Gilmore,

along with Michae}’
suffering.

s siblings, Elijah, Demarcus, Angella and Kaneisha, to experience great pain and
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Gilmore touched
el
to help as we seek justice.

ontact Investigator Brian Shelton with any information in connection to the
ongoing investigation.

many people now take tin







BY SHERRY F. PRUNTT
SUN STAFF WRITER

JONESBORO — To most of
the Arkansas State Uni-
versity community, Mi-
chael Gilmore is known
as a homicide victim, a
stitdent gunned down in
April in his Collegiate
Apartments home on the
A-State campus while a
roommate and the room-
mate’s girlfriend slept in
ait adjacent bedroom,

Is been almost rwo

months since his death,
and authorities hkave not
made an arrest in the
case,
.~Gilmore was a beloved
son and brother who ex-
celled in college, gave
back to his community
and helped his family
when he could.

Someone shot Michael
Deon Gilmore, 24, of Hel-
eha-West Helena in the
head with a semi-auto-
matic handgun at abount 1
a.m. on April 16. Gilmore
died 24 hours later at the
Regional Medical Center
it Memphis.

About Gilmore

" Family members called
him “Rudy,” and some of
his college friends called
him “Mike,” his mother,
Jerlene Gilmore, said. He
had a small body frame,

was short anid had a conta-
gious smile, Ishc~3 said. Even
though he was small, he
participatel in athletics
at the Helena-West Hel-
ena School ]:}istrict.

“He playetl junior high
football for three yvears,”
she said. “HMe was the
smallest one of the team,
but that didn’t stop him.
He went on apd played for
senior high [football and
ran track. He was a mem-
ber of the Central High
Cougar foothall team and
track team. He won many
medals, trophies, letter-
man jackets land plagues
for his hard work and
commitmeny, He loved
sports.”

Gilmore aiso graduated
with honors| from high
school and attended com-
munity colleg]e at the Uni-
versity of ArKansas, earn-
ing an associate of arts
degree.

Mrs. Gilmore said her
son loved io| work with
children, and he com-
bined his love of working
with children and his love
of sports to make his way
through the world as g
young adult.

“He was employed as
a mentor for|Camp Run
Around in sports activi-
ties from 2004 through
2006 and Gea!fr Up from

2006 through 2010 every
summer,” she said.

Michael Gilmore

Gilmore may have
learned to give back at
home. He was the middle
child of five children, in-
cluding a special-needs
brother born with spina bi-
fida and additional health
problems, Mrs. Gilmore
said.

“He would come home
on weekends and take
care of him,” she said.

Gilmore was patient and
a go-getter who kept the
family together, she said.
And using the experience
he’d gained from working
with his brother, he served
as a mentor to challenged
youngsters, Mrs. Gilmore
said.

Gilmore’s major at A-
State was physical educa-
tion and athletic training.
He was in line to graduate
in December with a bach-
elor’s degree. He worked
for Intramural Sports at
ASTU and was employed at
Wal-Mart,

PLEASE SEF GILARORE, A2
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FROM PAGE A}

“He was h
ation,” Mrs. (

ored in the spring gradu-
ilmore said. “His family

was there to receive it for him. It was

very hard for us to walk to receive his
degree becayse my dream was to see
him walk and receive it himself so we
could cheer and scream for him to rec-
ognize his ac¢omplishments he worked
so hard to redeive,”

Mrs. Gilmore shared that her son of-
ten talked about passing his teacher’s
practice test and his December gradu-
ation so he could help his family. He
had his coaching career lined up so he
could give back to his school, Central
High School in the Helena-West Hel-
ena community.

Gilmore aspired to finish college,
teach and coath, marry, have a family
and give back(to his community so that
other boys and young men could have
opportunities similar to what he had.

“We miss [him] so much that al] our
dreams and hapes died when he passed
away April 1
Rudy loved helping young people so
much,” she said.

The family established the Michael
“Rudy-Mike” Gilmore Memorial Schol-
arship Fund at|the Phillips Community

College-University of Arkansas to help .

other young adults fulfill their dreams
of higher education.

Even in death, Gilmore was a giving
person.

“His legacy will continue to live on
through the donation of six of his vital
organs, so that pthers may have anoth-
er chance at life,” Mrs. Gilmore said.

“Michael lovied his family, and we i
loved him very much. We truly, truly

miss him go much, Every day is a chal¥
lenge to try to get through the pain and
hurt throughout the days and nights
without him,” she said.
His eldest brather attends Lemoyne-
wens College in Memphis, a sister is
\ honor student majoring in crimi-
" justice at Arkansas State, and his

. He loved Jonesboro. -

m-mem L ULALWULLL J.J.UPDU (AV) Lcabl.l, le.VU laﬂﬂl)

QuickINFO |

One of Michael Gilmore's friends died
three years ago, At that time, Gil-
more wrote about life — and death
~—on his Facébook page, hjs mother,
Jerlene Gilmore; said Friday.

Part of his writing was included in the
funeral program distributed at his
April 25‘membrial service in the Cen-
tral High:Schoo! gymnasium in West
Helena: .~

“Many oftén wonder (about) the

earing of life; The true meaning
arts with God. Without him,
you, me-or life period.
of lifeds to help others

e out'thinking about

fing oflife. .. They say

edies; there's a chiid

sta

+kidsawill be Just -
avepassed, doing
Iifeandieofiinuing
“j don't. hayg‘:azdoﬁﬁt:iﬁ miy:mind that
I was put:Here-to hielpibecple some:
way-or §Omie And:l also.don't

have:a.doubtiin'my mind that some-

:onei$ reading this getting-a little
. closer to the eaning of life .1
' écayse theroisa greater
“meaning of life onthis:Barth, and |
just wanted to-express some of my
féelings about it; Thanks for taking
the timé to read'this because you
-dldn‘thave to, but 'm glad you did.

God ble‘s;ﬂ'

youngest sister is an 11th-grade honor
student. _ , .

L s
one point UPD announce g %
person of interest, but authorities have
released nothing more.

“We're plugging along,” Chapman
said. ‘

sherry@jenesborosun,com
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FUNERAL HOME
- BILLS




(- ‘Brown's Funeral Home STATEMENT OF FUNERAL GOODS AND™
447 Walnut Staet SERVICES SELECTED
Helena, AR 72342 Charges are only for those items you selected or that are required. Jf
. we are uired by | 3
Tel: 670-338-7700 Fax: B70-338-7707 lem, we wi xciair reasons it wiing baiw, ° o210 © Use any
L Bron,Dictr U i o iy e S artaiing, uch o,
| S, o g o T ol R
“ charge for embalming, we will expti'i?:aw'ﬁ'ﬁ bg]rommedlale urial. i we
o No._ 1260 CASH ADVANCES
SERVICES FOR: Michael Deon Gilmore Certified Copies Death Certificate # 1%
DATE OF DEATH Clergy % 50.00
PLACE OF DEATH Regional Medical Center Musiclan 1% 50.00
I DATE-GF-CONTRAGT—ApriF202610 Raid Notic Hd-Obituary. % 75-06
DATE OF SERVICE April 25, 2010 gther Noftices %
emetery. 1% -550.00
SEBVICES, FACILITIES & TRANSPORTATION Slide Show Qa; 25.00
Basic Services of Funeral Director and Staff $ 1195.00 | Basic Programs (150) % 75.60
Embalming 3 450.00
. i Flowers % 150.00
Other Preparation of Body . 3. 100.80 | Boves 9 150.00
Use of Fac.ll‘rt!es & Staff for Viewing / Visitation $ 150.00 | Memorial Blanket s 150.00
Use of Facilftles 8 Staff for Eunera! Cererr!ony $ TOTAL CASH ADVANCES $ 1,275.00
Use of Facilities & Staff for Memorial Service 3 We Ch . o e
Use of Equipment & Staff fc_ir Graveside Service $ & Lharga you for our services in oblaining items marked with an "X~
Use of Equipment & Staff for Church Service $ SUMMARY OF EXPENSES
Transfer of Remains to Funerat Home 3 125.00 Total All Above ltems $ 7,800.00
Hearse . ; 3 150.00 Sales Tax (fapp) 0 % 3 0.00
Sedan $ GRAND TOTAL___$___ 7.800.00
S;’L’!ce / Utiity vehicle : o055 || Less Credits and Payments -
(2) Limousines g L Payment Made $
. g Discount $ 150.00
TOTAL SERVICE CHARGE g 2 570,00 Balance due May 20, 2010 $ '7,650,00
MERCHANDISE BILLING TO: Jeriene Donaby
Casket (or alternative container) $ 2,995 148 Nodaway West Helena, AR 72300
Name / No. _Full Couch ACKNOWLEDGMENT AND AGREEMENT
Material I hereby acknowiedge that [ have the right to arrange the final service
Color forta tbl-lnehpers?n t;ame?f above, and | authorize this funeral
. - establishmen perform  services, funish goods, and  ingur
Outer Bunaf Container ) 960 outside charges specified in this Statement. Iac?cnowledge that a
Name / No. Oxford Vault Caskel Price List and a Quter Burial Container Price List were made
Matesial available to me and that a copy of the General Price List was given to
Clothing 3 me prior fo my making financial arrangements.
$ TERMS OF PAYMENT - THIS IS A CASH TRANSACTION, DUE IN
ok = Cod t g FULL iBL;?E DI:\Y Dl; SERIVI!FE ur};ess other terms are agreed
cknowledgment Cards upon, in g, Dy our luneral home. If terms are aagreed upon, and
Register Bgok - $ any payment is not paid when due, an unanticipated LATE gHARGE
g " of 1.5% per month (ANNUAL PERCENTAGE RATE 18%) will be
Memorial Folders ! 3 added lo the unpaid balance. | agres to pay the Balance due listed on
Prayer Cards $ this slalement, plus any Late Charge. In the event | default in payment
$ 1o this funeral establishment, | agres to pay reasonable attorney fees
and all court costs in additton o any Lale Charge applicable. |
$ understand and agree that | am-assuming personat Habllity for all the
Cremation Um $ charges set forth In this statement, and that is in addition to the liabifity
g gnfoseldhby Igw upan téheuesfttah!e otf) the dedceaied. lBy my sigina!ure
elow, | hereby agree to all of the above and acknowledge recsipt of a
$ signed copy of this Statement. If other terms of paymegnt are a%reed
TOTAL OF MERCHANDISE $ 3.955.00 upon, those terms of payment are:
SPECIAL SERVICES DISCLAIMER OF WARRANTIES
e - - -—- = g T “—| ~Curfuneral-home-makes norepresantalions or warrahites Tat gardin
““F'orw.ar'dlng remains to: ¢ caskels or outer buriai conlainers. The only warranties, expregsed o?'
Receiving Remains from: 3 implied, granted in connection with goods sold with the funeral
Immediate Burial $ service are the express written warranfies, if any, extended by the
Direct Cremation $ m turer thereof. No _other wamanties including the implied
IFecl warranties of merchantab; ess for particular purpose are
5 ended by th% seller, ! ZM/
TOTAL OF SPECIAL CHARGE $ iV ,E e
N Apr 20, 2010
3 3 § _ VFF Dated
T o i e ) R T
EMBALMING REQUIREMENT AND DISCLOSURES o w0 o LY Rif4Q) Apr 20, 2010
gu"?“ al:;v b?:;nyeﬂteerr}{x;rﬁ%elr::tg?ﬂ{ee quggrsrr;emngnpﬁvgx;?aqgr&dbg?oﬁpba g erine EPTANCE Our funeral home agrees to provide all the services,
: merchangise and cash adyfihces Indicated on this statement
By ety e :
\ L/ L __Larry Brown J
— ., T
¢ .
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J ook ek ok ko ok ok ok ok ok kK P.O. Box 106 » West

Federal Tax ID:43-1371367

- ZUAIR EVAC LIFETEAM

Plains, MO 65775 » patientaccounts@air-evac.com

Patient Name: MICHEAL GILMORE
Call Number: 620964-
Date Of Call: 04/16/2010

MICHEAL GILMORE
148 NODAWAY

Coaded MilesT62" ”
_. . Base: #002-Air Evac EMS Inc Lake City
From Location: Craighead County

JONESBOROQ, AR 72401

Q-Q-C"-‘\ V:S.‘..\J\J\'Y\ Qb "?:OJ\N'V'\_Q_-.j

] -

\—-’é—\l;\_l\,\j

s 00, s ah %‘u. 2
& 4ol bt hoeXe Yo e

TSNP -—KQ\_LQ.M—LLJ{!ih_L

WEST HELENA, AR 72390 To Location: REGIONAL MEDICAL CTR. MEMPHI¢
Memphis, TN 38103
DX Code(s): 959.8 8739 789.1
~ DESCRIPTION OF CHARGES HCPC QIJANT!TY UNIT PRICE AMOLINT
Base Rate A0431 1.0 5000.00 5000.00
Loaded Miles AD436 62.0 40.00 2480.00

\_[%_;0;\_ Lau},UJ\ (VAT OLQ\»U\_QLLSW
SRV Yow ot %@J;nﬁmuﬁh
m«.&@u, Plocont Caefd oo
j\C, Ao “<.,Q. mo_kj aoows U

Date Printed: 04/27/2010 .

eteam.net

o S m\%ﬁuﬂ\% uKQLLm& Coas L W\o-aj \;JU(%
T E WS E ~ Jrpal ok JEsviRagpl o R8T 398
TOTAL CHARGES: $7,480.00
_ Rl Lisalnas

Y




This balance is now 30 days past due and needs your attention. If you
plan, please contact our office immediately. 870-972-8484. Thank you

Y . 3 MEDIC ONE-ARKANSAS
‘ﬂ ch 3301 5. CARAWAY ROAD
JONESBORO, AR 72404
A eEnCE e (870) 972-8484
Patientname:  GILMORE, MICHAEL Run Number: 10-6636
Date of call: 4/16/2010
Time of call: 0:56
To the Estate of e . .. From: 615 COLLEGIATE PARK . = _
MICHAEL GILMORE To: <LZ>
148 NODAWAY
WEST HELENA, AR 72390 Primary payer:  Bill Patient
Secondary payer:
Payment
Description Payer Check # Quantity Unif Price Date Amount
ALS EMERGENCY BASE RATE 1 $645.00 $645.00
MILEAGE 1 $13.00 $13.00
OXYGEN 1 $31.00 $31.00
SPINAL IMMOBILIZATION 1 $78.00 $78.00
CARDIAC MONITCRING 1 $20.00 $20.00
ATROPINE 1 $15.00 $15.00
ALS IV SUPPLIES 1 $55.00 $55.00

have questions about this balance or need to set up a payment
1 for your prompt attention.

e _ | _ PLEASEPAYTHISAMOUNT ===
- DETACH ALONG LDE AND RETURN nvfrwnn YOUR PAYMENT. THANK YOU, -
Patient name: GILMORE, MICHAEL Run Number: 10-6636 AMOUNT s
T TR ¢ ENCLOSED:
We Accept: [ ] VISA [ ] Mastercard [ ] Amex [ ] Discover .
Card Number; Exp Date; | Due on: 07/01/2010
Card Holder Name:
Signature: Security Code:
REMITTO: MEDIC ONE-ARKANSAS
3301 S. CARAWAY ROAD A
Current date: §/1/2010

JONESBORO, AR 72404




MIEDIC ONE~-ARKANSAS

Please pay the balance due on this invoice. if you have insurance whi
will file a claim for you. If you have questions, please.contact our Billi

3301 8. CARAWAY ROAD
JONESBORO, AR 72404
(870) 972-3484
Patient name: GILMORE, MICHAEL Run Number: ]0-6636
Date ofeall: 4/16/2010
Time of call: ()(:54
" To the Estate of From: 615 COLLEGIATE PARK,
MICHAEL GHEMORE To: <l7> .
148 NODAWAY .
WEST HELENA, AR 72390 Primary payer: Bill Patjent
Secondary payer:
Payment
Deseription Payer - Chetk # Quantity - Unit Price Date Amount
ALS EMERGENCY BASE RATE 1 $645.00 $645.00
MILEAGE 1 $13.00 $13.00
OXYGEN 1 $31.00 $31.00
SPINAL IMMORBILIZATION 1 $78.00 $78.00
CARDIAC MONITORING 1 " $20.00 $20.00
ATROPINE 1 315.00 $15.00
ALS IV SUPPLIES i £55.00 $55.00

th covers this service, call with insurance mformahon and we -
ling Office.

PLEASE PAY THIS AMOUNT

............ e - e s e e e ________“___*_________“__________________:;$8_5700 -
2 5 E?K&{"Mnb’ﬁmm"""mwrﬁiwmmmmvo """"
Patient name: GII.MORE, MICHAEL Run Numb¢r: 10-6636 AMOUNT P
vy : 1) ' ENCLOSED:
= e
We Accept: [ TVISA [ ] Mastercard [ | Amex [ ] Discover .
Card Number: Exp Date: Due ox: 05/30/2010
Card Holder Name:
Signature: Security Code:
REMIT TO: MEDIC ONE-ARKANSAS
3301 S. CARAWAY ROAD
Current date:  4/30/2010

JONESBORO, AR 72404




s S| L L
,?,E’E Regional Medical Center at Memphis B s e (i WSAJ VIEA

CARD NUMBER G2 Code | AMOUNT
877 Jefferson Avenue - Memphis, TN 38103

SIGNATURE EXF. DATE

Account # Statement Date § PAY THIS AMOUNT | Show Ameunt Paid
V00082381180 05/09/10 3 0.00

Patient Name: MICHAEL D GILMORE
DDOO0DOS23

el et fpegspepde e g 1[1I’1"'|"'|I

MICHAEL GILMORE empins

~-148 NODAWAY PL- . . S . PO Box 1000, Dept# 837.. .
“EMHEMNAAR7%%1B3 Memphis, TN 38148-0837

i

PLEASE SEE REVERSE SIDE FOR IMPORTANT 'iNFORMATION

Your balance has been filed with your insurance. If you Have any questions, please contact your insurance
representative. Insurance balances denied or not paid in full will be your responsibility.

Date Description Charges A';?Eg;'&'gﬁ‘t’s
05/05/10 | V00082381180 BILL ' ' 63870.78
Charges to date: 63870.78
Estimmated insurance due: 63870.78

TOTAL PATIENT
Any Transaction Made After Statement Date RESPONSIBILITY

Will Appear On Next Statement
$0.00

Business Questions: 901-545-7651 . ' . . o
Hours: Mon-Fri 8:00AM - 4:30PM Patient responsibility is due upon receipt.
24




TITImyie ewe | mvvuunil NUMDer | Amount Due | Amount Paig
5/6/2019 V00082380642 | 524635.77 |§
Regional Medical Center At Memphi PLERSE CHARGE WY E '
Eéfii%ﬁg&é?soz i CARD NUMBER D A D OUNTD @ D E
SIGNATURE
0 O AR B
Make; Checks Payable To:
B b ke - AADC 775
ﬁ MICHAEL GILMORE i Shelby County Health Care Corp
.o M48NODAWAYPL . _ . . . . POBOX 1000-DEPT. #837 _ '
T WEST HELENA AR 72390-1733 Memphis, TN 38148-0001

~J

"Illlllll[ll"lllIll"lIlIll"'llllll"lll"lllll"l!llll"ll

MICHAEL D GILMORE

PLEASE DETAGH AND RETURN THE[TOP PORTION WITH YOUR PAYMENT.

V00082380642

1/16/10

Dear Michael Gilmore:

The Regional Medical Center of Memphis ( The
providing Michael D Gilmore with medical services on 4/16/10.

referred to Patient Financial Services, a bill

in resolving your outstanding account balanc
ceollection

Our records indicate that you did not
time of service; therefore the balance
responsibility.
Patient Financial Services at B77-636-5489 a
will assist you and file the claim for you.

If you did not have health insurance
your responsibility. Therefore,

balance.

American E

Please mail your payment in the self-addresse

convenience. If you are unable to pay $24,636

complete the enclosed financial assistance ap

an appointment with our Financial Counselor,
T one of Tour agsistaice Programs.

Sincerely,

Olivia Britt
Patient Financial Services

agency.

provid
of 52
If you did have valid insur

r

sl

coverage
we ask that y
You may charge your balance to your
xpross by completing the sbove info

Med ) appreciates the opportunity of

This account has been
ing company that is assisting The Med
We are a billing service apd not a

health insurance information at the
636.77 on the account is your

ceé coverage on 4/16/10, please call
a customer service representative

at the time of service, the balance is
u send payment for the remaining
MasterCard, VISA, Discover, or

ation or by calling us.

envelope that is enclosed for your
77 we highly recommend that you

lication and call B77-636-5489 to make
ho will asgist you in qualifying for

Si usted necesita una traduccion de
por favor llama al 877-63

Please email questions d

este documento en espancl,
6-5489. Gracias.

b concerns to:

customerservice@patientfinTncialservices.com

dSOINITHL LoosE



6207 Summer Avenue

P O Box 341308

Memphis, TN 38184-1308

* PERSONAL AND CONFIDENTIAL *

When calling our office, please ref
to account number 04-102460140.

er

Revenue Recovery Corporation
Phone (901) 454-~2523

or (800) 586-0286
September 04, 2010

This is an attempt to
collect a debt. Any
information obtained will
be used for that purpose.

0002739 223 13721871 0013

1N il Hindjlb gyt b

Lt_:gg;bﬂlzxuuhlllhql lhmhhp Thiq,nnmmnniﬁafign,is from ]
Michael Gilmore _ a debt collector.

148 Nodaway Pl - T ; T S

West Helena, AR 72390-1733

Client Acct #:
v00082380642

For:
GILMORE, MICHAEL

Total amount due from all accounts plac
THE ABOVE ACCOUNT HAS BEEN LISTED W

Qur client has referred your account -
agency for collection. Please remit ;
envelope, If you wish to arrange payl
please contact our office at the telej
If you cannot pay the entire amount, %
see what other options, if any, you mj
and will work with you. Visit www.rrq

Regarding your account with: :
REGIONAL MEDICAL CENTER AT MEMPHIS

Balance Date
21,619.77 04/17/10
ed this date 21,619.77

[TH THIS OFFICE FOR COLLECTION.

to our professional debt collection
bayment in full in the enclosed

nent by CREDIT CARD or BANK DRAFT
bhone number listed above,

blease contact our office-and we will
1y have. We understand your situation
rinc.com to pay securely on-line.

If paid in full to this office, all collection activity will be stopped

Unless you notify this office within

30 days after receiving this notice

that you dispute the validity of the debt or any portion thereof, this -

office will assume this debt is valid),
within 30 days from receiving this nof
cation of the debt or cbtain a copy of
judgment or verification.
days after receiving this notice, thisg
and address of the original creditor,

04-102460140

This collection agency is licensed by

the Collection Service Board of the
Department of Commerce & Insurance.

A $30.00 service charge will be
added on returned checks.

North Carolina Department
of Insurance Permit #4523

PLEASE ENCLOSE THIS PORTION WITH YOUR PAYMENT

If you notify this office in writing
ice, this office will: obtain verifi-
a judgment and mail you a copy of such

If you reguest this office in writing within 30

office will provide you with the name
if different from the current creditor.

September 04, 2010

Total due 21,619,77
Michael Gilmore

- —148-Nodaway-Pl- - —— -
West Helena, AR 72390
Email:

Revenue Recovery Corporation C))
P O Box 341308

Memphis, TN 38184-1308

o

SEE REVERSE SIDE FOR IN?URANCE INFORMATION
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WEST HELENA, AR 72390-1733 USA

o

Please check box if address is incomect or insurance
tnfurmatlon has chanonﬁ and rndlcate change(s) on reverse side,

MEMPHIS, TN 38148-0001

O iﬁﬁilﬂ
SEMMES MURPHEY CLINIC MASTERGARD VISA
PO BOX 1000 DEPT 575 CARD NUMBER SIGNATURE CODE
MEMPHIS, TN 38148-0001
31571 SIGRATORE EXF. GATE
% RETURN SERVICE REQUESTED STATEMENT DATE PAY THIS AMOUNT ACCT. #
'0101 PAYMENT DUE UPON RECEIPT 04/30/2010 $250.00 130029
. , SHOW AMOUNT
FOR BILLING INQUIRIES, PLEASE CALL: 901-52217700 PAID HERE $
PAGE: 1 of 1 _
21000;
Ih"'l"l'll"'l’ [q]"!lll|||l|lllmu|I||"I|”|I||I|Ilhll| 'llllllllll”"ll"llll"hlll' hlmlp|1|||Ihll|l1|[u”“||l
_MIGHAEL D GILMORE ...SEMMES MURPHEY. CLINIC . .
148 NODAWAY PL PO BOX 1000 DEPT 575

31571*TXA0I43FDOGO001

e
STAT]:MENT PLEASE DETACH AND RETURN TOP PORTION WITH YOUR PAYMENT

o TOTAL INSURANCE PATIENT

DATE cPT DESCRIFTION CHARGE RESPONSIBILITY | RESPONSIBILITY
Michael Gilmore 045X008293 Stephanid L Einhaus MD Regional Medical Center Traum
04/16/2010 | 99253 |Inpatient consultation for a new or established pa 250.00 0.00 250.00

: 250.00 0.00 250.00
- CURRENT————31-60-DAYS—|—61-90-DAYS——|—91-120-DAYS—|~ -OVER-20-DAYS—— [ ACCOUNT BALANCE | —INSURANCE™ BALANCE—f~—--+-——-—-—-
$250.00 .00 5.00 $.00 $.00 $250.00 $.00-
Reflects transactions posted through 04/30/201p
DUE FROM PATIENT
e $250.00
The amount shown in the "Due from Patient" field is your

responsibility.
insurance.

Any other amounts have been £

1led with your

PAYMENT DUE UPON RECEIPT

27)



ACCOUNT #

EEER TP SVEFE T MUY

SLTATEMENT DATE:

05/28/10

E@;@g Patent Account Services 12-01945616 PHONE #: 901-866-8813
[™voIcE PROVIDER OF SERVICE DATE SERVICE RENDERED AND AMOUNT | BILLED TO PATIENT
NUMBER SUBSEQUENT ACTIVITY INSURANCE | BALANCE

14633683 HADLEY MD, JOHNATHAN 04/16/10 COMPUTED TOMOGHAPHY, CERVICAL 8 195.00

14633690 HADLEY MD,JOHNATHAN 04/16/10 COMPUTED TOMOGRAPHY, HEAD OR BR 155.00 19590
14633691 HADLEY MD, JOHNATHAN 04/16/10 COMPUTED TOMOGRAPHY, MAXTLLOFAC 155.00 19500
14633692 HADLEY MD,JOHNATHAN 04/16/10 CoMpUTED TOMOGRAPHY, SOFT TISSU 185.00 15800
14633688 MASSIE MD,JAMES D 04/16/10 CEREBROSPINAL FLUID FLOW, IMAGI 135.00 185.00
14610743 SMITH MD,WILLIAM CHAPMA| 04/16/10 RADIOLOGIC EXAMINATION, CHEST, 35 00 33560
14610741 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, ciest; ~ 35.00 | 35.00
14610742 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, CHEST; 35.00 2800
14636060 SOBERMAN MD, JUDITH E 04/17/10 ECHOCGRPEY TRNSE::; REAL/TM W/I 206.00 300
206.00

CURRENT 31-60 DAYS 61-90 DAYS 91-120 DAYS || OVER 120 DAYS |TOTAL BALANCE|[ PENDING INS. PAYTHIéAMOUNT

1031. 00 105.00 0.00 ) 0.00 0.00 1136.00 0.00 1136.00

IMPORTANT INFORMATION ABOUT YOUR ACCOUNT FOR QUESTIONS CALL: 901-866-8813

IF YOU HAVE INSURANCE, IT IS IMPERATIVE THAT YOU PROVIDE T
CANNOT FILE IT WITHIN THE APPROPRIATE TIME, YOU WILL HAVE 1
AMOUNT DUE OR MAKE ACCEPTRBLE PAYMENT ARRANGEMENTS COULD RE
AGENCY WITHOUT FURTHER NOTICE.

VISIT OUR WEBSITE AT WWW,UTMEDICALGROUP.COM.
AND 7:30 AM - 11:30 AM ON FRIDAY.

CUSTGHMER SERY

AT INFORMATION NCW.
[G PAY THIS BILL.
(SULT IN YOUR ACCOUNT BEING PLACED WITH A COLLECTION

PLEASE CALL US.

IF INSURANCE POES NOT PAY, OR WE
FATLURE TO PAY THE

{ICE HOURS ARE 7:30 AM - 5:00 PM, MONDAY - THURSDAY,

PAGE 1

3




SLALRMENYT DATE: 04/23/10  PAYMENT DUE DATE: 05/15/10
. E £ 1= UTMedical Group, Inc. )
E == Pafient Account Services PAY THIS AMOUNT: 105.00 AMOUNT PAID:
S—.=_ == 1407 Union Ave. £200 CHARGE TO MY (CIRCLE): VISA MAS
. : TERCARD
IR Memphls, Tennessee 38104-3600 : AR DLSCOVER
Phone: 901-866-8813 CARD AND SECURITY #:
GROUP
. EXP. DATE: AMOUNT:
AUTHORIZED SIGNATURE:
PATIENT: MICHAEL D GILMORE
ACCOUNT #: 12-01845616
MAKE CHECK PAYABLE AND MAIL TO:
13 2514
MICHAEL U GITMURE LT MEDTCAL. &

148 NODAWAY PL
WEST HELENA, AR - 72390-1733 -

E ”lllllllllll“ l lll”llllll”lllllll”lll”lIIII”I(IIII” l

Please check box and complets reverse side
(] ADDRESS UPDATE [T} INSURANGE UPDATE

PEPT 156,

PATIENT ACCOUNT SERVICES

PO BOX _357

MEMPHIS, TN 38101-0357

1 1 1 OO T PP TP P A O 1

S TAT E IVI E N T PLEASE DETACH AND RETURN TOP PORTION WITH YOUR PAYMENT

= UT Medical G"OUP: inc. PATIENT: MICHAEL D GILMORE STATEMENT DATE: 04/23/10
2} Pafienf Account Services ACCOUNT #:| 12-01945616 PHONE #: 901-866-8813
INVOICE PROVIDER OF SERVICE DATE SERVICE RENDERED AND AMOUNT BILLED TO PATIENT
NUMBER SUBSEQUENT ACTIVITY INSURANCE BALANCE
14610743 SMITH MD,WILLIAM CHAPMA| 04/16/10 RADIOLOGIC EXAMANATION, CHEST; 35.00
35.00
14610741 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, CHEST; 35.00
35.00
14610742 SMITH MD,WILLIAM CHAPMA| 04/17/10 RADIOLOGIC EXAMINATION, CHEST; 35.00
35.00
CURRENT 31-60 DAYS 6190 DAYS 91120 DAYS | DVER 120 DAYS |TOTAL BALANCE| PENDING INS. | PAY THIS AMOUNT
105.00 0.00 0.00 0.00 0.00 105. 00 0.00 105.00
IMPORTANT INFORMATION ABOUT YOUR ACCOUNT FOR QUESTIONS CALL: 901-866-8813
DO YOU HAVE INSURANCE? IF 50, PLERSE PROVIDE THE NECESSARY|DATA ON THE BACK SIDE OF THIS NOTTICE AND RETURN IT TO
US, ALONG WITH A COPY OF YOUR INSURANCE GARD{S), FRONT AND BACK. IF THERE IS NO INSURANCE INVOLVED, PLEASE SEND
BAYMENT IN FULL OR CALL THE NUMBER ON THIS STATEMENT TO MAKE ACCEPTABLE PAYMENT ARRANGEMENTS. THANK YOU FOR YOUR
BUSTNESS.
VISIT OUR WEBSITE AT WWW.UTMEDICALGROUP.COM. CUSTOMER SERVICE HOURS ARE 7:30 AM - 5:00 PM, MONDAY - THURSDAY,
AND 7:30 AM - 11:30 AM ON FRIDAY. .
9_51 PRGE
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AHKANSAS STATE
CLAIMS COMMISSIoN

Please Read Instructions on Reverse Side of Yellow copy JUN. 03 2013

Please print in ink or
T RECEIVED

BEFORE THE STATE ¢ LAIMS COMMISSION -
Of the Stateof Arkansas

D Mr.

D Mrs,
0 Ms. Do Not Write In These Spaces

o Miss Claim No.:
Jerlene Gilmore, Elijah Gilmore, 0.:

Elijah N. Giimore, Demarcus Gilmore, Date Filed
Angella Gilmore, and Kaneisha Gilmore, ‘ (Month) (Day) (Year)

‘(’Zsl-a:mants Amount of Claim $
Fund
State of Arkansas,

ARKANSAS STATE UNIVERSITY, JONESBORO
Respondents

AMENDED COMPLAINT
No.: 13-0522

Jerlene Gilmore, Elijah Gilmore, Demarcus Gilmore, Angella Gilinore and Kaneisha Gllmore, Addrms 148 Nodawa_\{, West Helena
Helena County, AR 72390 PH: 870-572-0073: Elijsh N. Gilmore. 32 Night Trial Circle, Apt. 107, Shelby County, Memphis TN
38115. Attorney: Phyllis M. Gillespie, Jean Laws Scott, Laws Schtt & Gillespie, PLLC, 872 Co]orado Ave., Stuart, FL 34994; 772-
'600-5875; 772-600-5904 (fx)Brad Dowler, 111 Center St., Ste | , Little Rock AR 72201. 501-372-1700; 501-379- -1701(fx).
State Agency involved: Amount sought: $1,000,000.00 ASU-Jon bom .
Explaration:_ Michael D. Gilmore was a studsnt at ASU Jonesboro and resided
at_jits housing on.campus. oOn Aprill 16, 2010 Mr. Gilmore arrived home

_after work. Shortly thereafter there was a knock at his door. Upon
-answering, he was shnt in the head. He was_transported to Regional _

Medieal Center in Memphin. He died on April 17. 2010 from the gunshot
¥ounds_he_suwatalned. _The University Police and the local police

department are stil) investigatingl this matter. No one has been
MMMLMMWLW_MMLQd

-against jta students pus_housing according to the
_cmua_aammitr_ﬁcz__r.emz_t_._gf_n L Ju 2005 a Sikeston, MO
2Nno = A 0 P20 o B P ATd3 en_tsl
:In Ee_b A 16 an_ A R gden as _8s8ho 2 e AST villion' in
_Feb A D08 _an A a den as_shobt; anr 1 ph B D10 an_ AST
_studen A o aped on ANPUA Liaiman g! _deceden 7. 1. 0. =tLtime
8 el s . Al _ANO AN .---..-. NS als » 5 ) 18
aragra 2 er the Room,." - w0 _=
As part=of this complaint,the claimant makes the statements, and an s thefollowing questions, as indicated: (1)Hasclaim been p d to any stale & arofomr ™
when? 10 %,q ZYﬂlz-eto whom__ﬁ&__am L"nlﬂ’“:"flé"l
hr No) (Month) (Day} {Year)
md thar the following action was taken therzon: Dﬂn‘-s-—g-‘-t-[——-——
stid thitt T e e e e m pad thereon (23 Has any thind person or corparation an interest in this claim? Af 20, state name and sddreas

(MNamge) (Street or RFD.& Ne.) {City} (Stzte) {ZipCoda}

And that the nature thersof is aa follows
—_— and was acquired on

—>in the following manner

THE UNDERSIGNED rtxtes on oath that he or she 1 familiar withthe matiers and-iirws et feth in the above complaint, and that he or she verily belicves
that ﬁa[m
EMG llen ;
\{Print Claimant/Repredentative Name) (Signature of C 3- ant/Representative)

SWORNTCurd subseribed befo

pores
= _.uZ___
(SEAL} <, Notary Public State o i

;'° . Paulette M Madsen -

S My Commission EE030037
Expires D4/14/2015

SF-RTS My C ion Expires
{Month) {Dey) IYew)




Page Two

Jerlene Gilmore, Elijah Gilmore,
Elijah N. Gilmore, Demarcus Gilmore,
Angella Gilmore, and Kaneisha Gilmore Cldimants

V.

~ State of Arkansas, Respondent

- Continuation of COMPLAINT -

[tlhe University reserved the right to enter the student’s room in several instances. The

instance that is relevant here, “when it ap that an occupant may be physically harmed
or endangered.” Arguably, the Respondent can and will undertake to protect students on its
campus when it is apparent that an occupant is at risk of being physically barmed or
endangered. See Exhibit 1.

Respondent assumed a duty to employ reasonable security measures to keep students, such
as Michael Gilmore, safe from known and fo

eeable criminal activities of third parties by -

its establishment and employment of campus police officers who investigate and handle

criminal acts, amongst other things, on ASU[s campus and by preserving the right to enter
the student’s housing when it perceives that the student is at risk of harm or danger.

It is Claimants’ contention that ASU at Jonesboro had a duty to provide a safe environment

and adequate security for its students, especidlly when it was foreseeable that such criminal -

activity could take place given the past incidences of violent crimes. ASU Jonesboro was
negligent in failing to employ reasonable security measures to protect Michael D. Gilmore

from reasonably foreseeable criminal activity. As a result of the ASU’s failures, Michael

Gilmore suffered and died.

The tragic loss of Michael Gilmore has ca

ed his parents, Jerlene Gilmore and Elijah -

Gilmore, along with Michael’s siblings, Elijah, Demarcus, Angella and Kaneisha, to

experience great pain and suffering.




Arkansas Clalms Commisslon

FEB 13201
BEFORE THE STATE CLAIMS COMMISSION ED
OF THE STATE OF ARKANSAS RECE
' JERLENE AND ELIJAH GILMORE, CLAIMANTS

VS. CLAIM NO.:13-0522-CC

STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - JONESBORO, N RESPONDENT

RESPONSE AND MOTION TO DISMISS THE COMPLAINT
WITH BRIEF IN SUPPORT
RESPONSE TO COMPLAINT

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Response and Motion to Dismiss
the complaint filed by claimants, Jerlene and Elijah Gilmore, states as follows:

1. On October 29, 2012, claimants filed a complaint concerning this matter under Claim

No. 13-0362-CC. In that claim, ASUJ filed a response and motion to dismiss. This State Claims
Commission denied and dismissed Claim No. 13-0362-CC by Order entered December 14, 2012
because claimants failed to file a-response to the Motion to Dismiss filed by ASUJ.

2. Claimants have now re-filed this claim under Claim No. 13-0522-CC and made the
exact same allegations against ASUJ that were made in the first claim. Even though this Claims
Commission already dismissed this claim, claimants are attempting to refile the claim which was
dismissed.

3. The claim of Claimants was properly denied by this Commission because Claimants
failed to timely respond to the motion to dismiss in the first claim. That failure does not justify the
re-filing of this matter.

4. Therefore, ASUJ moves the Coramission to dismiss this claim once again.

5. Alternatively, if the Commission allows Claimants to re-file this claim, ASUJ

responds as follows and once again moves for dismissal of the Claim.



4

6. Admits that ASUJ is an institution of higher education located in Jonesboro,
Arkansas, and is an agency of the State of Arkansas.

7. Admits that claimants filed this complaint, but it lacks sufficient information as to
their residency and, therefore, denies same.

8. Admits that Michael D. Gilmore was a student at ASUJ in the Spring semester of
2010; that Mr. Gilmore was a tenant at the Collegiate Park Apartments, which were owned and
operated by ASUT; that on April 16,2010, M, Gilxﬁore wé.s shot in the head and died on April 17,
2010 as a result of the injury he sustained; that the University Police Department has continued to
investigate this matter and no one has been arrested thusfar.

9. According to Arkansas law, denies that it had any legal duty or that it assumed a legal
duty as alandlord to protect a tenant, such as Mr. Gilmore, from criminal actions; further denies that

this criminal activity was foreseeable; and denies that it was negligent in any respect whatsoever.

__10._ Denies the remaining allegations set forth in the complaint; and further denies each

and every allegation of the complaint that has not specifically admitted, denied or explained herein.

11.  Asdiscussed below in the motion to dismiss with brief in support, denies any and all

liability for this claim and specifically contests the claim.

| 12.  Pursuant to Arkansas Rule of Civil Procedure 12(b)(2), (4), (5) & (6), ASUJ pleads
that the complaint should be dismissed based on the following affirmative defenses: lack of
jurisdiction over the person, insufficiency of process, insufficiency of service of process, and failure
to state facts upon which relief can be granted by this Clairns Commission.

13. ASUJ further pleads the following affirmative defenses: estoppel, failure of
consideration, intervening cause, no proximate cause, superceding cause, and the actions of a third
party for whom ASUJ has no liability or ability to control, and all others authorized by Arkansas
Rule of Civil Procedure 8(c).



14, Reserves the right to file any additional and/or amended response(s) and to plead
further defenses to the complaint of claimants.

WHEREFORE, Respondent, Arkansas State University - Jonesboro, responds to the
complaint filed by Claimants and moves for this claim to be dismissed with prejudice; and for all
other relief to which it is entitled herein.

MOTION TO DISMISS THE COMPLAINT WITH BRIEF IN SUPPORT

A. Claimants have no right to re-file this claim.

This claim has been dismissed already by the Commission.

On October 29, 2012, claimants filed a complaint concerning this very matter under Claim
No. 13-0362-CC. In that first claim, ASUIJ filed a response and motion to dismiss. The Claims
Commission dismissed the first claim by Order entered December 14,2012, because claimants failed
to timely respond to ASUJ’s Motion to Dismiss.

Claimants have now re-filed this claim under Claim No. 13-0522-CC and made the exact

same allegations against ASUJ that were made in the first claim. Even though the Commission
already dismissed this claim, claimants have refiled the claim to get a second bite at the gpple.

The claim of Claimants was properly dismissed by this Commission because claimants failed
to timely respond to the motion to dismiss. Their failure does not justify the re-filing of this matter,
nor does it grant them the right to pursue this action again.

Therefore, ASUJ moves the Claims Commission to dismiss this claim once again.

B. Claimants have no right of recovery under Arkansas law.

Claimants, Jerlene and Elijah Gilmore, allege that ASUJ had a legal duty to provide their son,
Michael Gilmore, safety and security from foreseeable criminal actions; and that ASUJ assumed a
duty of care based on a contract for the lease of the premises. Further, claimants allege that the

failure of ASUJ to meet that legal responsibility caused the very unfortunate death of Mr. Gilmore.

39



Pursuantto Ark. R. Civ.P. 1 2(b)(6)_, ASUJ moves this Claims Commission to dismiss the complaint
filed by Mr. and Mrs. Gilmore because it fails to state facts upon which relief can be granted.

Whether ASUJ, asa landowner, has a legal duty to protect its tenants from criminal actions
is a'question of law. Bartley v. Sweeiser,319 Ark. 117, 122, 890 8.W.2d 250, 252 (1994). In other
words, the law of Arkansas determines whether a legal duty exists which would give rise to any
protection owed by ASUT to a tenant, such as Mr. Gilmore. In this analysis, there is no fact finding
mission for this Claims Commission. The question is answered based purely on the Arkansas law.
Id Ifno legal duty exists, there can never be any liability on the part of ASUJ and the claim must
be dismissed.

1. Arkansas law is clear that a landlord has no legal duty to protect tenants
from criminal actions.

In the Bartley v. Sweetser case, supra, the Supreme Court of Arkansas stated clearly and

concisely that the “general and common law rule [is] that a landlord does not owe a tenant ... a duty

to protect the tenant ... from criminal acts.” Id. at 251 (emphasis added). Our courts agree with the
majority of the courts in the United States that “as a matter of public policy, it [is] not fair to impose
this duty of protection on the landlord.” Id. at 251, The court also noted that there are only two (2)
exceptions which might impose a legal duty on a landlord to protect its tenant from criminal activity:
(a) when a state statute requires the protection or (b) the landiord has specifically agreed to protect
the tenant from criminal actions. '

In the Bartley case, two men entered an apartment and raped the female tenant, who was a
21 year-old college student. The two men knocked on her door and she opened the door to ascertain
who was there. The men then forced their way into her apartment and committed the crime. The
victim sued her landlord, the Sweetsers, and allegcd that they owed her a duty to provide reasonable

security from foreseeable criminal acts against tenants.



7 The landlord moved to dismiss thé case because the complaint failed to state facts upon
which relief could be granted. The court agreed and granted the motion based on the fact that “a
landlord, under Arkansas law. is not the insurer of the safety of tenants or others upon the premises.”
Bartley, 319 Ark. at 122, 890 S.W.2d at 252 (emphasis added). Further, there is no statute in
Arkansas which imposes an obligation on a landlord; and the lease agreement that the female tenant
signed with the Sweetsers did not require the landlord to protect her from criminal actions, Thus,
there was no liability for the landlord in the Bartley case.

It is significant that the law stated in the Bartley case still applies in Arkansas today. This is
demonstrated in more recent cases.

First, in 1996, the Arkansas Supreme Court decided the case of Hall v. Rental Management,
Inc., 323 Ark. 143, 913 8.W.2d 293 (1996), which is very similar to the complaint filed by Mr. and
Mrs. Gilmore. In the Hall case, a 17 year-old boy, Kendall Dolls, was shot and killed at the

__ Jefferson Manor Apartments, which were operated by Rental Management, Inc. (RMI). Kendall's

mother sued RMI and claimed it was liable for her son’s death because it failed to provide adequate
security measures that would have prevented the criminal activity. Once again, the cout held that
a landowner has no legal duty to protect its tenants from the criminal actions of another. Second,
in 2006, the Arkansas Supreme Court decided the case of Laéy v. Flake & Kelley Mgmt., Inc., 366
Ark. 365, 235 S.W.3d 894 (2006), which upheld the general rule that a landowner has no legal duty
to protect a tenant from criminal actions. Both of these lawsuits were dismissed because the
landowners had no legal d}lty to protect their tenants,

These cases make it clear that in the State of Arkansas, ASUJ, as a landowner, has no legal
duty or responsibility to profect Mr. Gilmore from criminal actions committed at the Collegiate Park

Apartments. That has been the law in Arkansas for over 75 years.



2. ASUJ did not contractuélly agree to protect Mr, Gilmore from criminal
actions. :

Claimants contend that ASUJ agreed contractually to protect their son from criminal conduct.
The contract between ASUJ and Mr. Gilmore proves otherwise.

Mr. Gilmore entered into a ﬁvritten agreemént with ASUJ, which is titled “ASU-Jonesboro
Apartment Contract,” to rent the Collegiate Park Apartment. (A copy of the Contract is attached as
Exhibit 1.) A close review of the Apartment Contract shows that there is no language in the
document where the university accepted the responsibility to protect any tenant from criminal

actions. To the contrary, paragraph IX., which is labeled “Liability for Personal Property,” says:

“The University is not responsible for loss or damage to any personal property or personal injury

sustained on the premises.” (Emphasis added.) Thus, the plain and clear language of the Contract
states unequivocally that ASUT excluded itself from any liability for personal injuries sustained by

Mr. Gilmore on the premises.

In their complaint, claimants reference paragraph X., which says that ASUT has the right to
enter the tenant’s room if it appears that an occupant may be physicaily harmed or in danger.! The
University’s right to enter property to assist one who may be harmed or in danger is not an agreement
to protect someone from criminal actions. Indeed, the right of a landlord to enter the premises it
owns, for any number of reasons, is completely distinct from accepting a duty to protect one from
the actions of a criminal., Paragraph X. does not in any way obligate ASUJ to protect any tenant
from the criminal actions of a third person. There is no connection between these two situations.

Once again, the cases in Arkansas support ASUJ on this issue. In Bartley v. Sweetser, 319
Ark. 117, 890 S.W.2d 250 (1994), a very similar argument was made and failed. In that case, the

female tenant argued that her lease prohibited her from installing additional locks to her apartment

I Of note, paragraph X. also lists six (6) other circumstances in which ASUJ has the right
to enter the room. of a tenant.
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and thus provided the landlord control over her apartment. The court held that this provision of the
lease merely assured the landlord access to the premises during reasonable hours for inspection or
necessary repairs, but that term did not create a legal duty on. the part of the Jandlord to provide
security to tenants or protect them from criminal actions. Id. 319 Ark. at 122, 890 S.W.2d at 252,
The ability of the landlord to have access to an apartment ot enter a room is not a contractual
agréement to protect the tenant from criminal conduct. Additionally, in Lacy v. Flake & Kelley
Mgmt., Inc., 366 Ark. 365, 235 S.W.3d 894 (2006), the landlord had contracted with an outside
security firm to provide a guard in the building where the plaintiff worked. The plaintiff left the
building and was attacked in the parking lot. She claimed that the defendant was liable for her
injuries because it assumed a duty to provide security and protect her from the criminal actions of
third persons, including those in the parking lot. To evaluate the claim, the Afkansas Supreme Court

reviewed the lease terms, which required the security firm to “take all such reasonable measures as

Landlord may deem advisable for the security of the Building and its occupants ... .” Even with this

language, the Court held that the defendant did not assume a duty to protect the plaintiff from
criminal actions. Id. 235 8.W.3d at 896-898.

Finally, claimants argue that ASUT assumed a duty to protect tenants because it employed
campus police officers. That argument failed in Lacy, supra, where the defendant had contracted
with a security firm which provided a guard in the building. That lawsuit was dismissed, so the fact
that a landlord has employed guards for security does not create a legal duty. Further, the Arkansas
Supreme Court also acknowledged in Hall v. Rental Mgmt., Inc., 323 Ark. 143 913 S.W.2d 293
(1996), that a similar argument had been rejected. In Hall, the court quoted Dailey v. Housing
Authority for the Birmingham Dist., 639 So, 2d 1343 (1994), which held that the hiring of security
guards, along with othé; actions to discourage crime, was insufficient to find that the landlord

assumed a duty to protect tenants from criminal actions.



The Lacy and Hall decisions clarify that the fact that ASUJ had a University Police
Department does not impose any legal duty in this case and does not change tﬁe outcome or give rise
to a claim. Iﬁde‘ed, if claimants’ position were true, any municipality who employed police officers
would be liable for the criminal ﬁctions of third persons throughout the city. That is not the law in
Arkansas.

The law is clear: claimants must be able to demonstrate that ASUJ voluntarily assumed a
duty to protect a tenant such as Mr, Gilmore from criminal actions because the law does not impose
such a duty. Here, the Apartment Contract shows that ASUJ did not contractually agree to protect
Mr. Gilmore from criminal actions. In fact, the terms of the Contract specifically exclude ASUJ
from any liability for personal injuries sustained by Mr. Gilmore. And, the presence of University
Police does not create a duty. There is no assumption of duty on the part of ASUJ.

3 There is no statute which imposes a duty on ASUJ to protect tenants
from criminal actions.

Finally, as specifically noted in the Bartley decision, no statute in Arkansas imposes any legal
obligation on a landowner to protect tenants from criminal actions; thus, the Arkansas statutory law
does not support the claim of the Gilmores. Indeed, claimants do not even suggest that there is any
statutory basis to support their claim.

C. Conclusion

In conclusion, Mr. and Mrs. Gilmore have no right to file this claim because ASUJ had no
legal duty to protect a tenant from criminal activity at the apartment complex where Mr. Gilmore
resided. Further, ASUJ never assumed any such duty, For these reasons, ASUJ respectfully moves

this Commission to grant the motion to dismiss claimants’® complaint with prejudice.



Respectfully submitted,

Jeffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Jonesboro, AR 72403-3077

(870) 932-0900 '

E-Mail: jpuryear@wpmfirm.com

By: |
s fof Respondent,
Arkansas State University - Jonesboro

CERTIFICATE OF SERVICE
I hereby certify that service of the above and foregoing Response and Motion to Dismiss
Complaint With Brief in Support was made by mailing a copy of same to the following attorney

on the 12" day of February, 2013:

Ms. Phillis Gillespie

—Attorney-at Law
872 Colorado Avenue
Stuart, FL. 34994 .
Attorney for Claimants
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ASl-jonesboro Apartment Contract
Statement of Terms and Condltions of Qccupancy

Name: \dentification Number:
Assignment: Room Room Type
. Asslgnment Date: Confimnation Data:
| T accepl O do riot #ccept — the terms of this contrach,
Student Signaturs; i Date;
1. Bluxiing Contract
This Room and Board contract 1s binding when It Is slgned by you and and barbecue paviilon. You agree to respect the right of other residents and
received In the office of Resldence Life by the confirmation date noted thelr guests o use these arsas,
above. Thls contract i binding for the entire 2009 — 2010 academtc year, VI Meal Mans
1F you leave the Apartments without withdrawing from the university or As an apartment resiclent you may select one of the ineal plans offered by
having recelved 4 written refoase from this agreement from the Director of the university Including Clyde's Gash, Meal plan options and prices are
Besidence Life or designee, you will be responsible for alt assoclated fees, sublect to change.
tncluding collection costs, court costs and atiorney fees, If contract Is not Vill, Payments
cancelled by August 1, 2009, tenant will be responsible for the cost of the You agree ta pay rent in advance or In accordance with Indiviciual payment
contract for the entive 2009 ~ 2010 academic year. amangements approved by Student Account Services, If you withdraw from
. Contract Cancellation the universlty or have received a written release from the Director of
Students who have contracted with Arkansas State Unbversity Resldence Life - Reskionce Life, you may qualfy for a partial refund, Otherwlse, no refund
prior to May 1, 2009 have untll May [, 2009 to cancel thelr contract In shall be made, Refunds will be calatated based on offical checle-out date.
wiiting to avold forfelture of the deposit, All other contract cancailations - IX, Llability for Personal Property
must be postmarked no later than August 1, 2009 and wiil result In the The university Is not responsibla for loss of damage to any personal
forfeiture of the deposit, Students who wish to cancel Hielr cantracts after property or personal Injusy sustalned on the premises, You are encouraged
August 18 must go through contract release, Sae section Xl to arrange for private lnsurance far your property and parson through your
1if, Tismissal From Restdence Life personal agent,
You may be dismissed from Residence Life for committing any of the N. Right to Enter Room
fellowing actst The university resarves the fdght to have [is representatives enter your room
{. Violating policles contalned [n the contract, the ASU Code of Conduct In the following Instances:
and all Resldence Life publications; 1. When k appears that an occupant raay be physically harmed or
2, Faliling to fulidl obligations of a disclplinary sanction endangered: .
3. Falling to pay room and board fees; or 2. When it appears university property 1s endangered,

v,

V.

3, When it appears unbversity policy 1s belng violated; and
4. To deltver Important Judiclal and/for administrative |etters.
8, To.-1vy g hasalth, safety a ance Ind lons and

4, Faliing to remaln as a full-time student of the university.
You tmay be remaved from Resldance Life for committing any of these

ats 3

borof the

esponsible for vacating your room as directed by the univessity and paying repalrs.

all charges and darages that may be assessed, Should you be removed as Xt Occupying Apartment :

a result of a disciphinaty sanctlon, you will lase your deposit, and you wili be You may occugy your apartrent on the date below. Yol may remaln In your
responstble for full payment of rent through the end of the contract perdod. room undll the 3t of Mav or 24 hours after your last final, whichever ks later,
Room Assigament You may extend your contract through the summer by notifying Resldence
‘Ihe unlversity has assigriied you & reom, You are expected to occupy the Life after Coflagiate Park's priovty sign-up process, Ifyou do not occupy your
apartmeivt and room assigned, Fallure to occupy assigned raom could result room Ly the ficst clay of classes of the applicable semester, your reservation
in a roassignment. Occastonally the university may require you to change may be cancelled and your raci reassigned, Actual physical accupancy of
yooms, Such changes will be kept to a minlmum, but will be made at the the room by the student and/or the student's possessions are ot necessary
sole discretion of tha univarsity, The university assigns apariments based to constitute occupancy,

upon requests of curent and prospective occupants.  All occupants must

have at least 60 credit howrs to be considered, Firstpriodty will go to curent X1, Contract Reloase

residants of Colleglate Park, Second prority wil go to current residents of To beteleased from this binding contract, of refuncled any part of the room
Residence Lifa, with tite exception of reshmen or sophamaores, based upon and board payments, you may pelition to tha Residence Life Conlract
the date of the complated appitcation and deposit. Thivd prodty will go to Reloass commirtee for the following reasans: graduation or withdrawal from
Jualor, senlor, and graduate non-resident students. A point value will be the univarsity, unanticipated Ananclal hardship, documented medical
asstgned to all applicants. This value will determine the order of problems, marlags, and student teaching. Contract release criterda Nsted
asslgnment. I you wish to change your asdgnment, you may request a above must be satisied by commiites review. All

change after the second Monday of classes. The university will attempt to by the dates. listed bolow mbst go through the contract release
fulfill your request, but no guarantoe can be made. procedure If the student attends the university. All contract
Room furnishings cancellations except graduation wil result I the forfeliwe of the
The wilversity will provide essentlsl apartmenit furnishings, Including bed, deposit, )

dask, dressen, chalr and window covering. You will need to bring personal
ltermis anc] bad Hnens.

Common Areas

You have access with other restdents to the clubhouse containing the
laundry, comptites/study lounge, vending and multi-putpose room, as well
as other comman usage areas such as the poel, sand volleyball court,

Al

ARKANSAS STATE
LINIVERSITY
JONESBORO

WHITE — RESIDENCE LIFE
: BLUE — STUDENT
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ARKANSAS STATE

BEFORE THE CLAIMS COMMISSION CLAIMS COMMISSION
OF THE STATE OF ARKANSAS MAR 04 2013
JERLENE, AND ELIJAH GILMORE, | . RECEIVED
Claimant,
vs. - ' CLAIM NO.:13-0522-CC
STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - JONESBORO,

Respondent.
/

CLAIMANTS’ RESPONSE TO RESPONDENT
STATE OF ARKANSAS, ARKANSAS STATE UNIVERSITY-JONESBORO
ON SMISS TO DI,
COMES NOW the Claimants, JERLENE AND ELIJAH GILMORE, by and through their

undersigned counsel, and files this their response to Respondent State of Arkansas, Arkansas

State University-Jonesboro, (“Respondent™) Motion to Dismiss. For the reasons described
below, Claimant asks the Commission to deny Respondent’s Motion to Dismiss instanter:

1. Claimants originally filed theil.; Complaint with the Claims Commission of the State of
Arkansas (“Claims Commission™) on October 29, 2012 and it was dismissed by this
Commission, without prejudice, solely for Claimants failure to timely respond.

2. Respondent has again filed a response on February 12, 2012 and has moved to dismiss
asserting that Claimant has failed to state facts upon which relief can be granted and because
Commission has previously dismissed claim.

3. Claimants received by U.S. Mail, Respondent’s Motion to Dismiss on February 28,
2013, Claimants’ refiling of this claim is timely, the statutes of limitation has not expired, and

the claim was not been previously dismissed on the meris,

Y7



4. Claimants hereby reply to, deny and demand strict proof of each affirmative defense as
set forth in paragraphs 9 through 13 of Respondent’s Response,

3. Claimants have stated a valid claim against Respondent for negligence on the part of
Respondent, and Respondent’s argument is one better-suited for a motion for summary
Judgment, but not a motion to dismiss addressed only to the four comers of the Complaint.

o MEMORANDUM OF LAW

Claimants will set out the facts as described in the Complaint and then expiain as a matter

of law ﬁrhy Respondent’s Motion to Dismiss is due to be denied,
I. Facts
According to the facts described in the Complaint, on April 16, 2010, Mr. Gilmore, who

was a student at Arkansas State University, arrived kome to ASt) Collegiate Apartments after

work. Shortly afier his arrival there

head. Additionally, claimants alleged that according to ASU’s Campus Security Act report,
there was a known history of violent crimes on Respondent’s campus. In particular, In July
2005, a student at ASU was shot in the chest at the Collegiate Apartments; In February 2006 an
ASU student was shot at the ASU Pavilion and in February 2008, an ASU student was raped on
campus. Further, Claimants alleged that ASU at Jonesboro had a duty to provide a safe
environment and adequate security for its students, especially when it was foreseeable that such
criminal activity could take place given the past incidences of violent crimes:
H. Law

When ruling upon a Respondent’s Motion to Dismiss, the Commission must accept all of
Claimant’s well-pleaded facts as frue and draw all reasonable inferences from those facts in favor

2 N‘A“



of the Cla.unani. See Griffin v. George's, Inc., 589 S.W.2d 24, 25 (Ark. 1979). In this case,
when the Commission accepts all the pleaded facts as true and draws reasonable inferences from
those facts in. favor of the Claimants, the Commission must deny Respondent’s Motion to |
Dismiss.

A. Plaintiff Has Stated Valid Claim for Relief |

The thrust of Claimant’s complaint in this case is that despite the fact that there had beeﬁ
a number of third party violent crimes committed on the ASU campus, and ASU’s own campus
police department’s reporting of such criminal acts, Respondents failed to employ reasonable
security measures to protect Michae! Gilmore from reasonably foreseeable criminal activity. In
turn, that failure to employ reasonable security measures led to the deadly shooting of

Claimants’ son. A valid tort claims for negligence security is stated in the Complaint.

Respondent’s Motion to Dismiss is predicate

duty to protect its tenants from the criminal acts of third persons as set forth in Bartley v.
.Siveetser, 319 Ark. 117, 122, 890 8.W.2d 250, 252 (1994). Additionally, Respondent’s attached
a copy of the ASU-Jonesboro Apartment Contract to support its contention that the apartment
contract did not create a duty to protect its resident’s from the criminal acts of third persons. In
particular, the Respondent directs the Commission’s attention to paragraph IX. First, paragraph
IX‘docs not address criminal activity of third persons on the college campus. Secondly, the facts
~of the cases relied on by Respondent in support of its motion to dismiss, Sweetser, and Hail v.
Rental Management, Inc., 323 Ark. 143, S.W.2d 293 (1996) and Lacy v. Flake & Kelly Mgmc{,
Inc., 366 Ark 365,235 S.W.3d 894 (2006), can be distinguished from the facts of Claimants’

complaint. In each the cases relied on by the Respondent, the relationship between the Landlord

i



and the Tenants was merely that of housing. In this instance, Claimant’s decedent was a full time
student at ASU and was living in campus housing because of his enrollment for classes,
Pursuant to the Apartment Contract at paragraph X, “Right to Enter the Room,” [tlhe University
reserved the right to enter the student’s room in several instances. The instance that is relevant
here, “when it appears that an occupant may be physically harmed or endangered.” Arguably, the
Respondent can and will undertake to protect students on'its campus when it is apparent that an
occupant is at risk of being physically harmed or endangeﬁ See, Respondent’s Exhibit 1.
More importantly, Respondent has failed to recogmze that the general rule i3 not
applicable in this case because the Respondent assumed the duty to provide security to its
students and as such, it was bound to use reasonable care. See, Hall 323 Ark. at 149, citing,

Glasgow v. Century Property Fund XIX, 299 Ark. 221,772 8.W.2d 312 (1989) and Kilbury v.

McConnel, 246 Ark, 528 438 § W .2d 692 (196

to employ reasonable security measures to keep students, such as Michael Gilmore, safe from

known and foreseeable criminal activities of third parties by its establishment and employment of -

campus police officers who investigate and handle crintinal acts, amongst other things, on ASU’s
campus and by preserving the right to enter the student’s housing when it perceives that the
student is at risk of harm or danger. |

1t is respectfully suggested to the Commission that allegations as set forth in Claimants’
Complaint and the reasonable inferences which arise therefrom, lead to a valid claim for relief
due to Respondent’s negligence in failing to use reasonable security measures to keep its
students, including Claimants’ decedent safe from reasonably foreseeable criminal acts of third

parties. Should the Commission disagree and determine that the Compiaint does not adequately

4
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set out these valid claims for relief, Claimant respectfully requests another opportunity to make
out the claims above-described and for the opportunity to make those claims in the more
traditional legal complaint (numbered paragraphs) framework, rather than the form required
generally before the CoMﬁom | |

1. Conclusion

Respondent’s argument to dismiss Claimants’ Complaint hinges on the general rule that a
landlord does not have a duty to protect its tcnaﬁts from criminal act of third parties is well taken,
however, Claimants maintain that the general rule is not applicable in this instance because the
Respondent assumed a duty to protect its student residents by reserving the right to enter the
students residence when there is a risk of harm or endangerment and by the establishment of 2

campus police force. It is respectfully submitted that the Complaint adequately states facts upon

which relief may be granted, as e

that the Commission will grant them an opportunity to amend 5o as to state facts upon which

relief may be granted.
KE N
L w Phyllis M. Gillespie, Esq.
Florida Bar No. 0130801
eNE®  Plisgumgillepiciawcon
cC PENDING PRO HAC VICE ADMISSION

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 4th day of March, 2013, I served a copy of the
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BEFORE THE STATE CLAIMS COMMISSION 8 2013
OF THE STATE OF ARKANSAS Ree S
D
JERLENE AND ELIJAH GILMORE, CLAIMANTS
) | 'CLAIM NO.:13-0522-CC
STATE OF ARKANSAS, |
ARKANSAS STATE UNIVERSITY - JONESBORO, RESPONDENT

REPLY TO CLATMANTS’ RESPONSE
TO MOTION TO DISMISS THE COMPLAINT

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUY"), by and
through its aftorneys, Womack, Phelps & MoNeill, P.A., and for its Reply to Claimants’ Response
to Motion to Dismiss the Complaint, states ag follows:

1. This Commission denied and dismissed Claim No. 13-0362-CC. There is no

irdication-that-thedismissal-was without prejudics, as contended by claimants, Claimants have
 provided no legal basis for re-filing this olgim, - . 7

2, The unfortunate events resulting in the death of Michael D, Gilmore were not
reasonably foresecable, as suggested by claimants. Indeed, Mr. Gilmore could not have foreseen
these events, inasmuch as he answered the door and was shet,

3. Claimants agree that in A;kansas & landowner has no duty to protect its tenants from
criminal actions of third parties.

4, Claimants suggest that Mr. Gilmore’s status as a student at ASUT living in campus
housing somehow changes the analysis; however, they have cit(;,d no Arkansas case or statuts to
support their position.

| 5. Claimants also suggest that ASUJ might undertake more obligations than what is
found in the “ASU-Jonesboro Apartment Contract.” The language of that Contract is clear: ASUT
did not accept the responsibility to pfotcct 8 tenant from.criminal actions. ASUJ is bound by the
terms of the Contract, but claimants cannot interpret the contract to impose additional obligations
on ASUIJ, particularly those that are contrary to Arkansas law.
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6.  Claitnants also contend that ASUT assumed an additional duty of protection becavse

it emplayed campus police officers. ASUJ alteady adressed this argument in the motion to dismiss

 the complaint with brief in support. Claimants have no Arkansas law to support this contention.

7. Finally, claimants ask for an opportunity to amend their complaint if the Commission

agrees with the motion to dismiss. The Cotnmission should deny this request. Claimants have had

every opporfunily to state their cause of action but no claims exist under Arkansas law. No

amendment is necessary.

ASUJ respectfully moves this Commission to grant the motion to dismiss the complaint of

claimants, Jerlene and Elijah Gilmore,

Respectfully submitted,

Teffrey W. Puryear (93109)
WOMACK, PHELPS & McNEILL P.A,
P.O. Box 3077

Jonesboro, AR 72403-3077
(870) 9320900 =
E-Mail: jpuryear@wptnfitm.com

b
for Respondent,
Arkansas State University - Jonesboro
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CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing Reply to Claimanis® Response to
Motion to Dismiss Complaint was made by mailing a copy of same to the following attorney on the
8% day of March, 2013:

Ms, Phillis Gillespie
Attorney at Law
872 Colorado Avenue
Stuart, FL, 34994
Attorney for Claimants

J W /Puryear
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STi/E CLAIMS comwssnonl‘ubcxm

OF’[NION
Amount of Claim $ 1.000,000.00. | - Claim No. _13.0522.CC
' Attorneys '
Jerlene & Elijah Gilmore - Claimant Phyllis M. Gillespie, Attorney Clalmant
vs. : ?
AR State University ' . ' dont : " Jeffrey W. Puryear, Attomey .
esponds R
State of Arkansas _ espondent
Date Filed Jariu..a.ry 14,2013 . ' Type of Claim ‘Wrongfil Death
FINDING OF FACTS

The Claims Commission hereby unammously denies and- dlsmlsses the
Respondent’s “Motion to Dismiss.” Therefore, this claim will be set for heering and all
parties notified accordingly. )

IT IS SO ORDERED. .

{See Back of| Opinion Form)

CONCLUSION-

The Claims Commmon hereby unammously denies and dismisses.the
Respondent’ s “Motion to Dismiss.” Therefore, this claim will be set for heanng and all

- perties notified accordmgly

". Date of Hearing __ March 8, 2013

///ﬂ/z,ﬁ/

el | .
Commissioner
7 P Commissioner

**Appeal of.any final Claims Commission decisien is onlix to the Arkansas General ﬂssem.bl'y as provided by Act #33 /
of 1997 and as found in Arkaksas Code Annotated §19-10-211.

March §, 2013 Chutran

Date of Disposition




Askansas Claims Commisslon

MAY 1 201
BEFORE THE STATE CLAIMS COMMISSION CEIVED
OF THE STATE OF ARKANSAS RE
JERLENE AND ELIJAH GILMORE, ‘ CLAIMANTS
VS. CLAIM NO.:13-0522-CC
STATE OF ARKANSAS, |
ARKANSAS STATE UNIVERSITY - JONESBORO, RESPONDENT

MOTION FOR SUMMARY JUDGMENT
Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Motion for Summary Judgment,
states as follows:
L. The Claimants, Jerlene and Elijah Gilmore (hereinafter “the Claimants” or “Mr. and
Mrs. Gilmore™), are the parents of Michael D. Gilmore, deceased. They filed this claim against

ASUT a5 atesultof Michael Gilimore” s unfortanate death om Aprl 17,2010,

2, In addition to his parents, Michael Gilmore was survived by four (4) siblings: Elijah,
Demarcus, Angella and Kaneisha (hereinafter and collectively “the siblings™).

3. Mr. and Mrs. Gilmore seek to recover money damages for the death of Michael
Gilmore. Specifically, they seek an award from the-State for all related medical expenses, the funeral
bill and the pain and suffering experienced by them and the siblings.

4, Probate administration has not been opened for the estate of Michael Gilmore,
deceased; thus, no one has been appointed as the administrator, executor or personal representative
of his estate.

5. The Claimants have filed this action against ASUJ to assert survival and wrongfil
death claims. These are separate and distinct actions under Arkansas law. -

6. First, survival claims are allowed only under Arkansas Code Annotated § 16-62-
101(a)(1); and they must be filed by the executor or administrator of the decedent’s estate. No other

person has the authority or standiﬁg to file a survival action under Arkansas law. Id.
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7. Neither Mr. nor Mrs. Gilmore has been appointed as the executor or administrator
of the estate of Michael Gilmore; therefore, they do not have standing, or authority, to file a survival
action for his estate.

8. Second, wrongful death claims are allowed only ﬁnder Arkansas Code Annotated §
16-62-102(a)(1). They must be filed by the personal representative of the deceased’s estate; but, if
there is no personal representative, the wrongful death action must be filed by all heirs at law, which
include the parents and siblings of the deceased individual. Ark. Code Ann. § 16-62-102(b) &
(d)(1). No other person has the authority or standing to file a wrongful death action under Arkansas
law. Id.

9. As stated, there is no personal representative for the estate of Michael Gilmore; thus,
the wrongful death action can only be filed by all heirs at law of Michael Gilmore. The Complaint

that was filed on January 14, 2013 clearly shows that Mr. and Mrs. Gilmore are the only Claimants.

to join in this

wrongful death claim. Mr. and Mis. Gilmore do not have standing on their own to file the wrongful
death claim. They were required to joiﬁ all of the siblings as parties. |

10.  The Complaint must be dismissed as a matter of law because Mr. and Mrs. Gilmore
do not have standing to file wrongﬁﬂ death claims on behalf of the estate of Michael Gilmore.

1. The Complaint is a nullity and of no effect. |

12.  All claims for survival and wrongful death must be filed within three (3) years from
the date of death. Ark. Code Ann. § 16-62-102(c)(1). More than three (3) years have passed since
Michael Gilmore died. This claim was not filed by the proper party within the applicable statute of
limitations. Therefore, all claims of survival and wrongful death are time barred and may not be

considered by this Commission. Ark. Code Ann. § 19-10-209.




13, This Commission is without jurisdiction to make any award. Ark. Code Ann. § 19-
10-204(b)(3)(A) & (B).

14, ASUJ is entitled to judgment as a matter df law and a dismissal with prejudice of the
Complaint ﬁled.

15, Pursuantto Arkansas Rule of Civil Procedure 56, ASUJ moves this Commission for
the entry of summary judgment.

16.  ASUJ’s motion is supported by the incorporated memorandum brief.

WHEREFORE, respondent, Arkansas State University - Jonesboro, moves for the Complaint
to be dismissed with prejudice and for the entry of summary judgment in its favor because the
Claimants have no right to an award in this matter.

MEMORANDUM BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

A. Introduction.

When an individual dies, two (2) separate causes of action come into existence under the
- Arkansas statutes: (1) a survival claim, Ark. Code Ann. § 16-62-101(a)(1); and (2) a wrongful death
claim, Ark, Code Ann. § 16-62-102(b). Parties must strictly adhere to the statutory requirements
when they file these claims. Ramirezv. White Co. Circuit Court, 343 Ark.372,377,38 S.W.3d 298,
301 (2001); St. Paul Mercury Ins. Co. v. Circuit Court of Craighead Co., 348 Ark. 197,73 S.W.3d
584, 588 (2002).

The Complaint filed by the Claimants, Jerlene and Elijah Gilmore, (hereinafter “the
Claimants” or “Mr. and Mrs, Gilmore™), must be dismissed under Arkansas law. Mr.rand Mrs.
Gilmore have attempted to file survival and wrongﬁal death claims against ASUJ, but they do not
have the legal authority, or standing, to file thésé claims. In addition, the applicable statute of
limitations has run and all survival and wrongful death claims are now time barred.

ASUJ is entitled to summary judgment.
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B. Summary judgment standard.

ASUJ moves this Commission to dismiss the complaint with prejudice and enter summary
judgment in its favor. Summary judgment is pfoper when “the state of the evidence as portrayed by
the pleadings, affidavits, discovery responses, and admissions on file is such that the nonmoving
party is not entitled to a day in court.” Parkerson v. Lincoln, 347 Ark. 29, 61 8.W.3d 146 (2001).
According to the Arkansas Supreme Court, summary judgment is “one of the tools in a trial court’s
efficiency arsenal®; it is nét adrasticremedy. Bank of Arkansas, N.A.v. MANA Corp.,346 Ark. 469,
58 8.W.3d 366, 368 (2001).

C. Relevant Facts.

The Claimants filed a Complaint against ASUJ on January 14, 2013, to assert claims of

survival and wrongful death arising from the untimely and unfortunate death of Michael Gilmore,

which occurred April 17, 2010. Michael Gilmore was survived by his parents and four (4) siblings:

Gilmore seek an award from the State for the expenses for Michael Gilmore’s medical care and
funeral and damages for the pain and Vsuffering endured by them and the siblings.

No one has opened a probate estéte on behalf of Michael Gilmore, deceased. Thus, there is
no probate matter pending and no one has filed a petition to be appointed as the executor,
administrator, or personal representative of Michael D. Gilmore, deceased.

D. Survival claims.

1. In general.

The first claim that is involved is a survival action. This claim permits a decedent’s estate
to recover darﬁages that the injured person would have recovered, if he had survived the incident.
Ark. Code Ann. § 16-62-101(a)(1). This includes medical bills and funeral expenses. The relevant

portion of the statute states:
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(a)(1) For wrongs done to the person or property of another, an action may be
maintained against a wrongdoer, and the action may be brought by the person injured
or, after his or her death, by his or her executor or administrator against the
wrongdoer. . .in the same manner and with like effect in all respects as actions
founded on contracts.

Id. (emphasis added). The law is clear that survival claims can only be filed by the executor or
administrator of the decedent’s estate. Jd. No one else has the auth;)ﬁty to file a survival claim, and
any other person who attempts to file a survival claim lacks standing, See Howard W. Brill, Law on
Damages, § 34:1 (5" ed. 2004 & Supp. 2010).

The Arkansas courts have consistently dismissed survival claims when the executor or
administrator did not file the claim. In St. Paul Mercury Ins. Co. v. Circuit Court of Craighead Co.,
348 Ark. 197,73 8.W.3d 584 (2002), some of the decedent’s heirs filed a survival claim, but it was
dismissed because a special administrator had been appointed but did not file the lawsuit. A similar

result occurred in Dachs v. Hendrix, 2009 Ark. 542, 354 S.W.3d 95 (granting summary judgment),

In Hernandez v. Clark, 2004 Ark. App. LEXTS 481, the survival claim was dismissed because no
executor or administrator had been appointed for the estate. The same situations were present in
Hubbard v. National Healthcare, 371 Ark. 444, 451, 267 S.W.3d 573, 577 (2007); Norton v.
Luttrell, 99 Ark. App. 109, 257 S.W.3d 580, 582 (2007); and Farrow v. Sammis, 2007 U.S. Dist.
LEXIS 90429 (ED Ark. 2007), and those cases were also dismissed. |

Arkansas law is unequivocal: the only person with standing, or authority, to bring a survival
claim for the decedent’s estate is the executor or administrator. Norton, 99 Ark. App. at 114, 257
S.W.3d at 583, That person is the real party in interest. Any effort by anyone else to file a survival
action fails as a matter of law.

2. Mr. and Mrs. Gilmore have no standing to file a survival claim for the
estate of Michael Gilmore,

There is no probate estate for Michael Gilmore; thus, no executor or administrator of his



estate exists. That is the only person who has standing to file a survival claim for the estate of
Michael Gilmore, deceased. This Commissionrecognizesaclaim filed by an executor, administrator
or other representative ordered by judicial appointment. Ark. Code Ann. § 19-10-208(e).

The Claimants filed this survival claﬁn in their individual capacity against ASUJ; however,
the law is clear that they have‘no authority to assert this claiin. Smith v. St. Paul Fire & Marine
Insurance Company, 76 Ark. App. 264, 64 S.W.3d 764 (2001) (“Heirs cannot file a sﬁrvival action;
it must be brought by the estate.”) The only way the Claimants could have asserted a survival claim
against ASUJ is if they had been appointed as the executors or administrators of Michael Gilmore’s
estate; but, that never occurred.

E. Wrongful death claims.

1. In general.

The second cause of action that may be brought is one for wrongful death, This claim is for

the heneficiaries.c
1300, 1302 (W.D. Ark. 1990); and it must be brought by the personal representative of the estate.
Ark. Code Ann. § 16-62-102(a)(1). If, however, there is no personal representative, the actioﬁ must
be brought by all of the “heirs at law” of the decedent. Jd, § 16-62-102(b). No other person or group
has the authority or standing to file a wrongful death claim.

The “heirs at law” include the decedent’s surviving spouse, children, parents and siblings,
all of whom are specifically listed in the wrongful death statute. Ark. Code Ann. § 16-62-102(d)(1);
Ricev. Tanner,363 Ark. 79,210 S.W.3d 860 (2005). All of the listed heirs must join as parties who
file the complaint. Jd., 363 Ark. at 84, 210 S, W.3d at 864-65. The absence of any single heir as a
party means the claim is nullity. Sanderson v. McCullom, 82 Ark. App. 111, 116, 112 8.W.3d 363,
365 (2003). An heir joins in the complaint when she is listed as a party in the title of the action, as
set forth in Arkansas Rule of Civil Procedure 10(a). Williams v. Bradshaw, 459 F.3d 846, 849 (8"
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Cir. 2006). Itis insufficient for an heir to be simply identified in the complaint; rather, he must be
specifically named as a party. Id

The Arkansas courts have routinely dismissed wrongful death lawsuits that were not filed by
either the personal representative of the estate; or, in the absence of a persbnal representative, all of
the heirs listed in the statute. For example, in Rice v. Tanner, 363 Ark. at 84, 210 S.W.3d 864-65,
there was no personal representative for the decedent’s estate. Some of the heirs filed the wrongful
death suit but they failed to include all of the decedent’s siblings; therefore, the court granted
summary judgment and dismissed the case. Jd. When similar facts were presented — there was no
personal representative and a wrongful death case was filed by less than all heirs at law— in the cases
. of Mendez v. Glover, 2010 Ark. App. 808, 379 S.W.3d 92, 97 (2010); Hubbard v. National
Healthcare, 371 Ark. 444, 451, 267 S.W.3d 573, 577 (2007); Brewer v. Poole, 362 Ark. 1, 207

S.W.3d 458 (2007); Farrow, 2007 U.S. Dist. LEXIS 90429; Rice, 363 Ark. at 84, 210 S.W.3d at

Hernandez v. Clark, 2004 Ark. App. LEXIS 481; Ramirez v, White Co. Circuit Court, 343 Ark. 372,
381,38 8.W.3d 298, 303 (2001); and Sanderson, 82 Ark. App. at 116, 112 S.W.3d at 365; the courts
entered summary judgment or dismissed those wrongful death lawsuits, as weli. See also Davenport
v. Lee, 348 Ark. 148, 72 S.W.3d 85, 91 (2002). -

In Recinos v. Zelk, 3697Ark. 7, 11, 250 S.W.3d 221, 224 (2007), the court dismissed a
wrongful death suit that was improperly filed by the decedent’s statutory heirs because a personal
representative had already been appointed and was the only person with standing to file the case.
For the same reason, summary judgment was granted in Dachs v. Hendrix, 2009 Ark. 542, 354
S.W.3d 95,

There is no exception in Arkansas law. Wrongful death claims must be filed by the personal

represehtative of the estate. If no representative has been appointed by the probate court, the action
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can only be filed by all heirs at law of the decedent’s estate. Wrongful death actions filed by anyone
else fail as a matter of law for lack of standing. Norton, 99 Ark. App. at 114, 257 8.W.3d at 583.

2, The wrongful death claim filed by Mr. and Mrs. Gilmore was not filed
by all heirs at law of Michael Gilmore; thus, there is no standing.

A wrongful death claim for the estate of Michael Gilmore must be filed by the personal
representative, if one exists. Given that there is no personal representative, all of the heirs at law of
Michae! Gilmore’s estate had to join as parties in order to properly file a wrongful death claim.
Here, Mr. and Mrs. Gilmore filed the lawsuit, but the siblings did not join as parties to the action.
The siblings are not listed as Claimants with Mr. and Mrs. Gilmore in the caption of the Complaint,
which is required for filing a wrongful death claim with this Commission. To be effective, the
complaint ha& to name all of the heirs — both parents and all siblings — as Claimants and parties.
That was not done. Ark. Code Ann. § 19-10-208(a)(2); see also Ark. R. Civ. Pro. 10(a).

Moreover, the fact that they were listed in the last paragraph on page 2 of the Complaint is

insufficient for them to be named as a party who joins in the action. Williams, 459 F.3d at 849,

The absence of even one heir renders the complaint meaningless because the claim was not
filed by the parties who had standing to bring the action. None of the siblings joined as parties.
Thus, Mr. and Mrs. Gilmore lacked standing.

F. The effect of the Complaint filed by the Claimants.

Arkansas law states that when a survival claim or wrongful death claim is filed by one who
lacks standing, the complaint is a nullity and of no effect. St. Paul, 73 8.W.3d at 588; Brewer, 207
S.W.3d at 466. “A. complaint that is a nuility ‘never existed.””. Mendez, 2010 Ark. App. 808, 379
S.W.3d at 97.

This Commission must find that the Complaint filed on January 14,2013, is anullity because
the Claimants lacked standing. The Complaint is of no effect and never existed under Arkansas law.
Mr. and Mrs. Gilmore are not the real parties in interest who can asserta mﬁival or wrongful death

claim. Ark. R. Civ. Pro. 17(a); see Recinos, 369 Ark. at 12, 250 S.W.3d at 225.
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G. The statute of limitations bars any claims of survival or wrongful death.

All claims for survival and wrongful death are governed by a three (3) year statute of
limitations. Ark. Code Ann. § 16-62-102(c)(1). Michael Gilmore died April 17, 2010; therefore,
the applicable statute of limitations ran on April 17, 2013, Prior to that date, there was no claim
properly filed agaiﬁst ASUJ. Any claim that has not been timely filed may not be considered by the

Commission. Ark. Code Ann. § 19-10-209. This claim must be dismissed with prejudice.

Moreover, any attempt now cannot save the claims for survival or wrongful death. For
example, if a personal representative of the estate of Michael Gilmore was appointed now, he could
not file a claim after the Complaint is declared a nullity and the statute of limitations has expired.
Norton, 99 Ark. App. at 112,257 8.W.3d at 582. Itistoo late for any amendment or correction. See
Brill, Law on Damages, § 34:1, supra. The same is true if all heirs at law of Michael Gilmore’s

estate attempted to file a wrongful death claim now — there is no time for correction. See Brewer,

filed timely by the person(s) with authority to bring the action.

“The [Clommission shall make no award for any claim which, as a matter of law, would be
dismissed from a court of law or equity forreasons other than sovereign immunity.” Ark. Code Ann,
§ 19-10-204(b)(3)(A). The claims for survival and wrongful death, as a matter of law, would be
dismissed from a court of law or eqﬁity.' ASUJ is entitled to summary judgment and a dismissal as
a matter of law on all claims filed by the Claimants.

| H. Conclusion.
This Commission should dismiss with prejudice the Complaint filed on January 14, 2013,

and enter sumzﬁary judgment in favor of ASUJ. There can be no award to the Claimants.
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Respectfully submitted,

Jeffrey W. Puryear (93109) :
WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Jonesboro, AR 72403-3077

(870) 932-0900

E-Mail: jpuryear@wpmfirm.com

Arkansas State University - Jonesboro

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing Motion for Summary Judgment and

Memorandum Brief in Support of Motion for Summary Judgment was made by mailing a copy of
same to the following attorney on the 29 day of April, 2013:

Ms. Phillis Gillespie Mr. E.B. Chiles IV

Attormey at Law . Mr. Bradley G. Dowler

872 Colorado Avenue QUATTLEBAUM, GROOMS, TULL
Stuart, FL 34994 & BURROW, PLLC

111 Center Street, Ste. 1900
Little Rock, AR 72201
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ARKANSAS STATE

CLAIMS COMMISSION
: MAY 15 2013
BEFORE THE STATE CLAIMS COMMISSION .
| OF THE STATE OF ARKANSAS RECEIVED
JERLENE AND ELUAH GILMORE CLAIMANTS
v. Claim No. 13-0522-CC
STATE OF ARKANSAS,
ARKANSAS STATE UNIVERSITY — JONESBORO RESPONDENT

CLAIMANTS’ RESPONSE IN OPPOSITION TO
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

Claimants Jerlene and Elijah Gilmore, for their Response in Opposition to Respondent’s
Motion for Summary Judgment, state:
1. Jerlene and Elijah Gilmore filed a claim with the Commission related to the death

of their son Michael Gilmore under the rules and regulations of the Arkansas Claims

Commission.,

2. The claim is to recover for the medical and funeral expenses and the pain and

suffering of the parents, Jerlene and Elijah, and siblings, Demarcus, Angella, Elijah and

—_

/—-Ka.n.eisha,\ascleaﬂy identified in Claimants’ complaint, This complies with Commission Rule

i r———

2.1, which requires that the claimants be identified in the “statement of facts.” *

3. The Claimants followed the procedure as required by the Claims Commission
outlined in the “Frequently Asked Questions” and pursuant to the instructions for filing of a
claim.

4. In particular, the Claimants proﬁded the information and itemized statements and
bills as required by section 3. STATEMENT OF FACTS and Section 4, PERSONAL INJURY
AND DEATH CLAIMS of the instructions for filing claims.

5. Claimants complaint set forth the address of the claimant, the time, place, amount

claimed, and the state department or agency/division in which the claim originated as required by



the Claims Commission filing requirements. Claimant attached the medical bills to the
complainf as provided at section 4.

6. Claimants complied with the requirements as set forth in the Claims Commissions
rules and regulations to state their claims against Respondent, and the Commission should deny
Respondent’s motion for summary judgment.

WHEREFORE, Claimants pray that the Commission deny Respondent’s motion for
summary judgment and resolve this claim on its merits.

MEMORANDUM BRIEF IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

A, Summary Judgment Standard
Summary judgment is only granted when it is clear that there are no genuine issues of

material fact to be litigated, and the party is entitled to judgment as a matter of law. See, Couch

v. Farmers Co. Ins., 375 Ark. 255, 289 S.W.3d 909 (2008). Once the moving party has
established a prima facie entitlement to summary judgment, the non-moving party must present
proof and demonstrate the existence of a material issue of fact. Jd.

While Arkansas Survival and Wrongful death statutes require that a lawsuit be brought
by either the personal representative of an estate or all of the heirs at law, the Claims
Commissions rules and regulations are in alignment with those statutes but appear to not be as
stringent on how the heirs or claimants are identified.

B. Argument

In its motion, Respondent requests that this Commission dismiss Claimants® claims on a
technicality. Respondent acknowledges that the Claimants identified all the heirs at law in
Complaint’s statement of facts but argues that Claimants were required to list all the heirs at law

in the caption of the Complaint, citing Arkansas Rule of Civil Procedure 10(a), in order to state a

2
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wrongful death clalm Respondent’s Brief, at 8. Rule 8.1 of the Claims Commission Rules,
however, provides that the Commission Rules take priority of the Rules of Civil Procedures.
The Commission Ruleg applicable to this claim are not as stringent as the Rules of Civil
Procedure and do not require claimants to be named in the style of the complaint. Rule 2.1
regarding “Form of Claims” requires only that “[e]ach claim shall have a statement of facts
sufficiently clear to identify the Claimant, the Respondent state agency, the circumstances giving \
rise to the claim and the amount of monetary damages sought.”

Importantly, the Arkansas Claims Commission requires that these rules and regulations
be liberally construed to provide a simple and just method for resolving Claimants’ claims:

“These rules and regulations shall be liberally construed to secure a simple, just and expeditious

method for the consideration of claims against the State . .. .» Rule 1.2. As required by Rule

stating, “Tt]he tragic loss of Michael Gilmore caused his parents, Jerlene Gilmore and Elijah
.

Gilmore, along with Michael’s siblings, Elijah, Demarcus, Angella and Kaneigha, fo experience )
great pain and suffering. Complaint, at 2. No rule or regulation of the Conlnmission requires that
.

all known claimants must be listed in the style of the Complaint. Particularly when liberally
construed, Claimants have complied with the Commission’s rules and requirements in properly
stating a claim for wrongful death against Respondent. The Commission should deny
Respondent’s motion for summary judgment and resolve Claimants’ claims on their merits.
C. Conclusion

Liberally construing the rules and regulations discussed above, Claimants have complied

with the Commission’s rules and requirements in properly stating a claim for wrongful death

against Respondent, and Respondent’s Motion for Summary Judgment should be denied.

LY



Respectfully submitted by:

: Y2
DTT & GILLESPIE, PLLCD

(hillespie, Esquire

ar No.: 0000306
Pending Pro Hac Vice Admission
872 Colorado Ave.

Stuart, FL 34994

(T}  772-600-5875

(Fy  772-600-5904

-and -

QUATTLEBAUM, GROOMS, TULL [/
& BURROW, PLLC

orad G. Dowler, Esquire
Arkansas Bar No.:

111 Center Street, Suite 1900
Little Rock, AR 72201
Attorneys for Plaintiff

(T) 501-379-1738

(F)  501-379-3838%

CERTIFICATE OF SERVICE

I'hereby certify that a true copy of the foregoing document has been mailed, postage
prepaid, to the following attorneys of record this 15th day of May 2013:

Jeffrey W. Puryear, Esquire
WOMACK, PHELPS & McNEIL
Century Center

301 West Washington

P.O. Box 3077

Jonesboro, AR 72403
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. ‘ : ARKA |
_ : | Claimsggssrars

Mission
. UAY 2 2013
BEFORE THE STATE CLAIMS COMMISSION R~
OF THE STATE OF ARKANSAS Elvep
JERLENE AND ELIJAH GILMORE, CLAIMANTS
VS. CLAIM NO.:13-0522-CC
STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - JONESBORO, . RESPONDENT

REPLY TO CLAIMANTS’ RESPONSE IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its reply to claimants’ response in
opposition to motion for summary judgment, states:

The Gilmores cannot proceed before the Arkansas State Claims Commission because they

have no standing to assert a claim. The Commission must dismiss as a matter of law.

A. | SURVIVAL CLAIMS

The Claimants do not oppose ASUJ’s motion for summary judgment on the survival claims.
By their silence, they have conceded that they have no standing to aésert a survival claim because
there is no executor or administrator of Michael Gilmore’s Estate.

B. WRONGFUL DEATH CLAIMS

In the memorandum brief in support of motion for summary judgment, at pages 6 - 8, ASUJ
explained why the Complaint filed by the Claimants was legally insufficient to assert a wrongful
death claim, including the fact that the Claimants merely listed Michael Gilmore’s siblings at the end
of the Complaint. ASUJ’s motion’ for summary judgment is based on the wrongful death statute,
Ark. Code Ann. § 16-62-102(a)(1), and the numerous cases from the Arkansas Supreme Court, the

Arkansas Court of Appeals and the Arkansas Federal Courts which compel a dismissal of the



Complaint and which are binding on the Commission. There is no law to the contrary, as
demonstrated by the Claimants’ response, which is devoid of any legal authority.

ASUJ is clearly entitled to summary judgment on the wrongful death claims.

In an effort to avoid a dismissal, the Claimants have turned to the Rules Of, Practice &
Procedure of this Commission and requested that an exception be made so that they do not have to
follow the substantive law of Arkansas. The Commission’s Rules are subject to the substantive law
of Arkansas for wrongful death claims; and this Commissioﬁ is prohibited from making an award
in any claim which, as a matter of law, would be dismissed by a court of law or equity. Ark. Code
Ann. § 19-10-204(b)(3)(A). This Comnﬁssion cannot disregard the statutory mandate of the
Arkansas Legislature and must follow the substantive law. The Rules of this Commission provide

no exception.

The Claimants first suggest that Commission Rule 8.1 provides relief. Rule 8.1 says that the
_Arkansas.Rules .Of Civil Procedure apply unless the Commission’s Rules are to the contrary, The
Arkansas wrongful death statute and case law are separate from the Arkansas Rules of Civil
Procedure and control over the Commission’s Rules. Additionally, Arkansas Rule of Civil
Procedure 10(a) addresses the naming of parties in a complaint. There is no similar Commission
Rule, including Rule 2.1 which was cited bj( the Claimants. Rule 2.1 only requires a statement of
facts that will clearly “identify” the claimant. This is not contrary to or inconsistent with A.R.C.P.
10(a); therefore, A.R.C.P. iO(a) applies in addition to the wrongful death statute and case law.

The Claimants also suggest that by following the Instructiong of this Commission for filing
- their Complaint they are allowed to bypass the substantive law for wrongful death claims. Those

Instructions are not the Rules of the Commission. Even if they were, there is nothing in the Rules

-
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which concerns the naming of parties as stated in A.R.C.P. 10(5), so there is nothing to the contrary.
At best, the Instructions are additional requirements for filing a complaint. Following the
Instructions cannot create a claim when none exists, The Commission must dismiss.

The complaint form from this Commission requires any claimant to provide his or her name
and address. Jerlene and Elijah Gilmore identified themselves as the only claimants who were filing
the claim for the death of their son, Michael Gilmore. The siblings were not named as claimants and
did not join in the filing of the complaint. Indeed, they were only mentioned at the very end. The
Arkansas wrongful death statute and case law require that all siblings must join as claimants with
Mr. and Mrs. Gilmore; however, they failed to take that action. The end result is that the Claimants
have no standing and the Complaint that was filed is nullity.

The Arkansas substantive law governs this wrongful death claim. That law must be followed

by the Claimants, regardless of the venue where they commence the action. It is undisputed that they
failed to follow the Arkansas substantive law: ASUJ’s motion for summary judgnient is not based
on a technicality; it is the law governing all wrongful death claims. The Arkansas Supreme Court
mandates strict adherence to the wrongful death statute, which was not done in this case.
ASUJ is entitled to summary judgment. The claim must be dismissed.

Respectfully submitted,

Jeffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.

P.O. Box 3077

Jonesboro, AR 72403-3077
(870) 932-0900

E-Mail: jpuryear{@wpimnfirm.com

Arkansas State University - Jonesboro
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Arkansas Claims Commission

: JUL 18 2013
BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS RECENED

JERLENE GILMORE and ELIJAH GILMORE CLAIMANTS
VS. CLAIM NO.:13-0522-CC

STATE OF ARKANSAS, -

ARKANSAS STATE UNIVERSITY - JONESBORO, . RESPONDENT

NOTICE OF APPEAL

Comeé now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Notice of Appeal, states as
follows:

1. On June 13, 2013, the Arkansas State Claims Commission issued its Opinion/

Findings of Fact on the motion for summary judgment filed by ASUJ.

2. Inthat Opinion, this Commission denied ASUJ’s motion for summary judgment with
respect to the wrongful death claims filed by the Claimants, Jerlene and Elijah Gilmore.

3. ASUJ gives notice to this Commission and the Claimants that it is appealing that
portion ofthe Court’s Opinion which denied its motion for summary judgment oﬁ the wrongful d;:ath
claims. ASUTJ takes this appeal to the Arkansas General Assembly, as allowed by Arkansas Code
Annotated § 19-10-211(a) & (b)(1).

WHEREFORE, Respondent, Arkansas State University - Jonesboro, gives notice of appeal
as to the Opinion/Findings of Fact of the Arkansas State Claims Commission which denied its

motion for summary judgment on the wrongful death claims filed by the Claimants, and requests all

relief to which it is entitled.

no



Respectfully submitted,

Jeffrey W. Puryear (93109)
WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077
- Jonesboro, AR 72403-3077
(870) 932-0900

E-Mail: jpuryear@wpmfirm.com

s fpr Respondent, 8tate of Arkansas,
Arkansas State University - Jonesboro

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing Notice of Appeal was rnade by

mailing a copy of same to the following aftorney on the 16"’ day of July, 2013:

Ms. Phillis Gillespie
LAWS SCOTT & GILLESPIE, PLLC

872 Colorado Avenue
Stuart, FL 34994

and

Mr, E.B. Chiles IV

Mr. Bradley G. Dowler
QUATTLEBAUM, GROOMS, TULL
& BURROW, PLL.C '
111 Center Street, Ste. 1900

Little Rock; AR 72201

Attorneys for Claimants
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Jeffféy w Pm’year
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Arkansag

State Ciaims Commission
JUL 292013
BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS |

: RECEIVED
JERLENE AND ELIJAH GILMORE  CLAIMANTS
v. Claim No. 13-0522-CC
STATE OF ARKANSAS,
ARKANSAS STATE UNIVERSITY - JONESBORO RESPONDENT

CEATMANTS RESPONSFE IN OPPOSITION TO
RESPONDENT’S NOTICE OF APPEAL

DLl LNDEINI S NOLICE OF APPEAL
Claimants, Jerlene and Elijah Gilmore, for their Response in Opposition to Respondent’s
Notice of Appeal, state:
1. On July 16, 2013, Respondent, Arkansas State University —Jonesboro, filed its
Notice of Appeal‘ of the Commission’s denial of a portion of ASUJ’s motion for summary

Jjudgment on Claimant’s wrongful death claim. Respondent’s rely on Arkansas Code Annotated

§ 19-19-211(a) & (b)(1).

2. . Claimants’ oppose Respondeht’s Notice of Appeal on the ground that only a final
and binding decision of the Commission can be appealed to the Arkansas General Assembly. See,
Claims Commission Rules and Regulations; Appeal of Commission’s Decision. The Claim
Commission’s denial, in part, of Respondent’s motion for summary judgment is not a final and
binding decision. Additionally, the Commission’s Order filed on June 14, 2003, did not state that
its findings were a final order.

3. Moreover, the granting of or denial of a partial summary judgme:.nt is not a final
order that is appealable. U.S. Bank, N.A. v. Milburn, 352 Ark. 144, 100 S.W. 3d 674 (2003). A
final order is one that ends all issues or that establishes a final assessment of damages.. Tri-State

Delta Chemicals, Inc. v, Crow, 347 Ark 256, 61 S.W. 3d 172 (2001).
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- ‘Wﬁérefore, Claimants’ respectfully request that the Commission deny Respondent’s
Notice of Appeal because the dismissal of part of its summary judgment motion is not a final

appealable order.

S A OTT & GILLESPIE
ig illespie, Esqyi
Florida Bdr No.: 0130801
Jean Lawis Scott, Esquire
Florida Bar No.: 0000306

Pending Pro Hac Vice Admission
872 Colorado Ave.

Stuart, FL 34994

(T)  772-600-5875

BH—F72-600-5904
-and -

QUATTLEBAUM, GROOMS, TULL
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Arkansgs

- State Clalms Commission
AUG 0 52013
BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS
RECEIVED

JERLENE GILMORE and ELIJAH GIL.MORE CLAIMANTS

VS. : CLAIM NO.:13-0522-CC

STATE OF ARKANSAS,

ARKANSAS STATE UNIVERSITY - J ONESBORO, RESPONDENT

REPLY TO CLAIMANTS’ RESPONSE
IN OPPOSITION TO NOTICE QF APPEAL

Comes now respondent, Arkansas State University - Jonesboro (hereinafter “ASUJ”), by and
through its attorneys, Womack, Phelps & McNeill, P.A., and for its Reply to Claimants’ Response
in Opposition to Notice of Appeal, states as follows:

1. ASUJ admits paragraph 1 of the Claimants’ response. According to Ark. Code Ann.

§ 19-10-211(a

Arkansas General Assembly.” According to the law created by the Arkansas Legislature, ASUJ has
an absolute and statutory right to appeal the Opinion/Findings of Fact of the Arkansas-Claims
Commission, dated June 13, 2013.

2. The Claimants’ object to ASUJ’s appeal and assert that the Opinion/Findings of Fact
issued by the Commission was not a final ruling which decided the entire claim and thus contend
that an interim order cannot be appealed. This objection is not based upon Ark. Code Ann. § 19-10-
211(a), which authorizes the appeal of any decision of the Commission.

3. In other claims before the Commission, parties have appealed interim orders and
findings of fact to the Arkansas Legislature. Not all appeals from the Commission to the General

Assembly are final decisions which determine every issue in the case.



4, When the Commission denied ASUJ’s motion for summary judgment on the
wrongful death claims filed by the Claimants’, that Opinion/Findings of Fact, dated June 13,2013,
was a final decision. ASUJ must appeal that ruling to the General Assembly because there is no
other recourse.

5. Denies paragraph 2 of the Claimants’ response. The Rules of this Commission,
which address appeals, state that the “process of appealing decisions of the Commission to the
General Assembly is found in the Arkansas Code at § 19-10-211.” The Rules clearly follow the
statute, which state that any decision of the Commission can only be appealed to the General
Assembly. The purpose of the Commission’s Rules and the statute is to identify the only venue
where an appeal can be lodged — the General Assembly. Neither the Rules nor the statute requires

that an appealable order must be one which concludes the entire claim, nor do they prohibit an appeal

of an interim order.
6. The aliegatior

cases cited l;y the Claimants do not pertain to an appeal of a decision of the Commission or its Ruleé ;
thus, they have no application to ASUJ’s appeal. As noted in the Rules, the process for appealing
adecisionisbased upon Ark. Code Ann. § 19-10-211(a). Likewise, the Arkansas Rules of Appellate
Procedure do not apply to an appeal from the Arkansas Claims Commission.

WHEREFORE, Respondent, Arkansas State University - Jonesboro, respectfully subsmits that
the appeal of this matter from the Arkansas Claims Commission to the Arkansas General Assembly
is appropriate, precedent shows that such appeal is allowed, ASUJ’s only recourse is with the
General Assembly, and the Claimants® opposition should be dismissed; and it prays for all other

relief to which it is entitled.



Respectfully submitted,

Jeffrey W. Puryear (93109)

WOMACK, PHELPS & McNEILL P.A.
P.O. Box 3077

Jonesboro, AR 72403-3077

(870) 932-0900

E-Mail: jpuryear@wpmfirm.com

Arkansas State University - Jonesboro
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