
DEPARTMENT OF TRANSFORMATION AND SHARED SERVICES, 
OFFICE OF STATE PROCUREMENT  (3634) 

SUBJECT:  Changes to Rules Under the Arkansas Procurement Law 

DESCRIPTION:  Due to legislation passed during the 92nd General Assembly, as well 
as other rule changes deemed necessary, the following rules are being amended: 

 R1:19-11-203 is being amended to provide guidance on the definitions of
“commodities” and “services.”  Additionally, R2:19-11-203 through R7:19-11-
203 have been renumbered.

 R2:19-11-203(g) is being amended for certain housekeeping changes made
pursuant to Act 315 of 2019 and Act 910 of 2019.

 R3:19-11-203 is being amended for certain housekeeping changes made pursuant
to Act 315 of 2019 and Act 910 of 2019.

 R6:19-11-217 is being added to provide guidance on how agencies should
manage the roster of expiring contracts.

 R1:19-11-218 is being amended to provide guidance for written delegation orders
pursuant to changes introduced in Act 420 of 2019, and R1:19-11-218(A) and (C)
are being amended for certain housekeeping changes made pursuant to Act 315 of
2019 and Act 910 of 2019.

 R1:19-11-219 is being added to provide guidance on attorney reviews of
contracts.

 R1:19-11-220(b) and (c) are being amended for certain housekeeping changes
made pursuant to Act 315 of 2019 and Act 910 of 2019.

 R1:19-11-221(2) to (4) are being amended for certain housekeeping changes
made pursuant to Act 315 of 2019 and Act 910 of 2019.

 R1:19-11-223 is being amended concerning approvals and denials of requests for
exemption from mandatory state contracts.  R2:19-11-223 has been added to
provide guidance for mandatory state contracts.  Both rules are being promulgated
due to changes introduced in Act 421 of 2019.

 R1:19-11-224(1)(B) is being amended for certain housekeeping changes made
pursuant to Act 315 of 2019 and Act 910 of 2019.

 R6:19-11-229 is being added to provide guidance on solicitation conferences.
Consequently, R7:19-11-229 through R14:19-11-229 have been renumbered.
Pursuant to statutory changes introduced in Act 419 of 2019, R8:19-11-229 is
being amended to provide guidance on time discounts, R11:19-11-229 is being
amended to provide guidance on training certification for negotiations, and
R8:19-11-229 is being amended to provide greater clarity on grounds for rejecting
bids.

 R2:19-11-230 is being amended to provide guidance for weighting cost in
competitive sealed proposals.  R5:19-11-230 is being amended to provide
guidance for use of past performance in evaluations, and use of private evaluators.
R7:19-11-230 is being amended to provide guidance on seeking clarifications
from offerors.
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 R1:19-11-233 is being amended to align with changes introduced in Act 419 of
2019 concerning non-critical emergencies, and to remove language related to
reporting requirements that were modified by Act 417 of 2019.

 R1:19-11-238 is being added to provide guidance on contract term lengths
pursuant to the statutory changes of Act 418 of 2019.

 R1:19-11-244 is being amended to provide definitions and otherwise align with
changes introduced in Act 420 of 2019.

 R1:19-11-249 is being amended to align with changes introduced in Act 421 of
2019. 

 R2:19-11-249 is being amended for certain housekeeping changes made pursuant
to Act 315 of 2019 and Act 910 of 2019.

 R1:19-11-251 is being amended to remove references to review thresholds and
contract designations that have been removed by reporting requirement
modifications of Act 417 of 2019.

 Due to reporting requirement modifications of Act 417 of 2019, R1:19-11-265
and R2:19-11-265 are being amended to provide guidance and definitions.
R4:19-11-265 and R5:19-11-265 are being repealed.  The rules are consequently
being renumbered.

 R1:19-11-267 is being amended to reflect the changes and contract amounts
introduced in Act 418 of 2019.

 R1:19-11-268 is being repealed due to the changes introduced in Act 418 of 2019.
 R1:19-11-[273] through R3:19-11-[273] have been added to provide guidance on

the use of solicitation conferences.
 R1:19-11-[275] through R3:19-11-[275] have been added to provide guidance on

the use of requests for information.
 R1:19-11-1006 is being repealed due to the repeal of its statutory counterpart in

Act 417 of 2019.
 R1:19-11-1010 and R1:19-11-1013 are being repealed due to the repeal of their

statutory counterparts in Act 418 of 2019.
 R2:19-11-1012 is being amended due to reporting requirement modifications of

Act 417 of 2019.

PUBLIC COMMENT:  A public hearing was held on November 15, 2019.  The public 
comment period expired on November 15, 2019.  The Office of State Procurement 
provided the following summary of the public comments it received: 

OSP has received one comment, on November 8, 2019, that was in support of the 
adoption of the rule changes being promulgated and has received no comments against 
the adoption of the rule changes being promulgated.  OSP held a public comment hearing 
November 15, 2019 at 9:00 AM.  One question was received during the public comment 
hearing:  Should R2:19-11-1012 reference the Department of Finance and Administration 
or the Department of Transformation and Shared Services, regarding the filing of 
contracts which are critical emergency procurements or exempted? 

OSP revised the proposed rules based on the comment it received at the public hearing. 
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Lacey Johnson, an attorney with the Bureau of Legislative Research, asked the following 
questions and received the following responses thereto:  
 
QUESTION #1:  Is there statutory authority for the definitions of “consulting services,” 
“employment agreement,” “personal services,” and “professional services” in R1:19-11-
203?  RESPONSE:  Yes. Thank you for the opportunity to explain.  The State 
Procurement Director is statutorily required to procure or supervise the procurement of 
all commodities and services within the limits of the Arkansas Procurement Law 
subchapter and rules promulgated under the authority of that subchapter.  See Ark. Code 
Ann. § 19-11-217(c)(1).  The Arkansas Procurement Law subchapter specifically defines 
“services” as including: (i) consulting services; (ii) personal services; and 
(iii) professional services (see Ark. Code Ann. § 19-11-203(27)(C)) but does not define 
those component terms.  In furtherance of his statutory duties, the State Procurement 
Director needs to establish a uniform understanding among procurement officials 
regarding the meaning of these terms so they can consistently apply Arkansas 
Procurement Law.  Because statutory definitions of these important terms are not 
provided in the Arkansas Procurement Law subchapter, they are being promulgated under 
that subchapter to provide a uniform standard clarifying which contracts fall within these 
different subsets of contracts for “services” as defined in the Arkansas Procurement Law 
subchapter.  Without a rule or a statutory provision in Arkansas Procurement Law 
providing a uniform definition of these terms, there is bound to be varying agency 
interpretations of the meaning of those terms and discrepant application of the law in 
deciding which contracts are contracts for “services” as defined in the Arkansas 
Procurement Law subchapter. 
 
QUESTION #2:  Where do the definitions of “included in” and “incident to” in R1:19-
11-203(f) come from?  RESPONSE:  Act 417 of 2019 changed the statutory definition 
of “services” by adding new verbiage regarding the labor, time, or effort of a contractor 
for the development of “software and other intangible property other than technical 
support incidental to the procurement of proprietary software,” Ark. Code Ann. § 19-11-
203(27)(B)(v) (emphasis added), and regarding labor, time, or effort by a contractor “that 
does not produce tangible commodities.”  Ark. Code Ann. § 19-11-203(27)(A). 
 
The definitions of “included in” and “incident to” in R1:19-11-203(f) come from the need 
to: (i) align with the Arkansas Uniform Commercial Code (as explained below); and 
(ii) clearly distinguish between: (a) contracts to pay contractors for furnishing “labor, 
time, or effort” that may result in the production of tangible commodities, but where 
payment is predominantly for furnishing “labor, time, or effort” and not actually 
conditioned on delivering commodities (in which case the contracts should be 
categorized as contracts for services); and (b) contracts to pay contractors for tangible 
commodities where the compensation is predominantly for delivery of tangible 
commodities and any “labor, time, or effort” furnished by the contractor in the production 
or sale of the commodities is merely incidental thereto or included therein (in which case 
the contracts should be categorized as contracts for commodities). 
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Under the Arkansas UCC, in circumstances where a contract calls for a combination of 
services and goods, the majority test for determining whether a contract is a contract for 
the sale of goods (and therefore subject to UCC Article 2) or a contract for services “is 
whether their predominant factor, their thrust, their purpose, reasonably stated, is the 
rendition of service, with goods incidentally involved (e.g., contract with artist for 
painting) or is a transaction of sale, with labor incidentally involved (e.g., installation of a 
water heater in a bathroom).  See Bonebrake v. Cox, 499 F.2d 951, 960 (8th Cir. 1974). 
See also Heating & Air Specialists, Inc. v. Jones, 180 F.3d 923, 932 (8th Cir. 1999) 
(“Although the parties’ franchise agreement is a mixed contract for the sale of goods and 
services, the transaction at issue is fundamentally an exchange of goods.  The Uniform 
Commercial Code ... governs such transactions [under Arkansas law].”); B & B 
Hardware, Inc. v. Fastenal Co., 688 F.3d 917, 921 (8th Cir. 2012) (holding that even 
where there is a “mixed” contract for the sale of goods and services, the UCC governs 
where the agreement is fundamentally one for the sale of goods).  This is a widely 
accepted distinction at law that is often referred to as the “primary purpose law.”  Since 
both Arkansas Procurement Law and the Arkansas UCC apply to contracts for the sale of 
commodities (see Ark. Code Ann. § 19-11-203(4)(A)(i)), it is advisable that they be 
defined harmoniously and to reach the same result in order to avoid confusion as to the 
applicable law or result. 
 
The proposed definitions of “included in” and “incident to” are consistent with both the 
Arkansas UCC and Arkansas Procurement Law.  See Ark. Code Ann. § 19-11-
203(27)(B)(v) (“The furnishing of labor, time, or effort by a contractor for the generation, 
customization, configuration, or development of software and other intangible property 
other than technical support incidental to the procurement of proprietary software.”)  
They will help procurement professionals by providing a rule for distinguishing between: 
(1) contracts to pay for services that may result in the production of tangible commodities 
(service contracts); and (2) contracts to pay for the production of tangible commodities 
that may require a contractor to furnish some labor, time, or effort that are merely 
incidental to or included in the production or sale of those tangible commodities 
(contracts for commodities). 
 
QUESTION #3:  Is the attorney certification provision in R1:19-11-219 required by 
statute?  RESPONSE: Ark. Code Ann. § 19-11-219(c) states “The director shall adopt 
rules to implement this section, including without limitation rules to” before going into 
designated contracts and requirements for attorneys who may review contracts.  The rule 
requiring attorneys certify they have reviewed the contract comes from the need to clarify 
what the attorneys who may review are reviewing in the designated contracts.  As further 
explained below, the four items listed in the rule seek to ensure the contract remains in 
compliance with state law.  An earlier draft of the rule provided, in relevant part, as 
follows: 
 

Where the standard terms and conditions that have already been approved by OSP 
are not used, or they have been used but substantively amended, the reviewing 
attorney shall confirm, in a writing…” 
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OSP is seeking confirmation in writing that contracts which modify the standard terms 
and conditions complies with state law as discussed below. 
 
QUESTION #4:  Where does the list of certification requirements in R1:19-11-219(a)-
(d) come from?  RESPONSE:  R1:19-11-219(a) comes from the doctrine of sovereign 
immunity.  See Ark. Const. art. 5, § 20; Bd. of Trustees of Univ. of Ark. v. Andrews, 2018 
Ark. 12, 535 S.W.3d 616 (2018).  R1:19-11-219(b) comes from the doctrine of sovereign 
immunity.  R1:19-11-219(c) comes from the Arkansas Freedom of Information Act of 
1967 (see Ark. Code Ann. § 25-19-101 et al.).  R1:19-11-219(d) comes from Ark. Code 
Ann. § 19-4-1206(b)(3)(B) (“It shall be the responsibility and duty of each disbursing 
officer or agent to certify that the services have been performed or the goods received.”). 
 
QUESTION #5:  Is there statutory authority for the definition of “substantial savings” in 
R2:19-11-223?  RESPONSE: Ark. Code Ann. § 19-11-223(d)(5)(B) states “The director 
shall adopt rules to include any necessary conditions, reporting, or document retention 
standards related to the director’s duty to promote mandatory state contract use under this 
subsection.”  Ark. Code Ann. § 19-11-223(b)(2)(A) states, “Except as provided in § 19-
11-233, the director may approve an exemption from a mandatory state contract awarded 
under this section only if the state agency demonstrates that substantial savings will likely 
be effected by purchasing outside of the mandatory state contract.”  The authority to 
define “substantial savings” comes from the authority to adopt rules to include any 
necessary conditions related to the director’s duty to promote mandatory state contract 
use.  With “substantial savings” being what agencies are required to demonstrate in order 
to seek an exemption from a mandatory state contract, a standard definition is vital to a 
non-arbitrary system of administering mandatory state contract usage.  R2:19-11-223 
seeks to strike a reasonable balance between an individual agency’s need to find savings, 
and the State’s need to maintain favorable pricing through volume purchasing.  In any 
event, clarity is needed on what “substantial savings” an agency must demonstrate to seek 
exemption from a mandatory state contract. 
 
QUESTION #6:  Act 419’s training requirements (as codified at Ark. Code Ann. § 19-
11-229) go into effect on July 1, 2021.  Considering this fact, is proposed rule R11:19-11-
229 intended to take effect on January 1, 2020, as indicated on the completed 
questionnaire?  RESPONSE:  Yes, because the section of the rule that pertains to 
training (R11:19-11-229(c)) is merely clarifying the administrative interpretation and has 
no practical impact until the statutory mandate it corresponds to becomes effective on 
July 1, 2021.  OSP would rather have the rule’s guidance in place before the law becomes 
effective than wait until or after the effective date. 
 
QUESTION #7:  Is there statutory authority for the points allocation provision of R5:19-
11-230(b)(1)?  RESPONSE:  Act 419 of 2019 added new statutory language to Ark. 
Code Ann. § 19-11-230. In part, it added: 
 

(3) The state’s prior experience with an offeror may be considered and scored as part 
of the offeror’s proposal only: 
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(A) To the extent that the request for proposals requests that all offerors provide 
references; and 
(B) If the offeror’s past performance with the state occurred no more than three (3) 
years before the offeror submitted the proposal. 
(4) A state agency shall not include prior experience with the state as a mandatory 
requirement for submitting a proposal under this section. 

 
Act 419 (emphasis added).  Because this is new statutory language, it did not have a rule 
promulgated to correspond with its novel requirements.  Under this new language, Ark. 
Code Ann. § 19-11-230(d)(3) limits the ways in which an offeror’s past performance may 
be considered and “scored,” and Ark. Code Ann. § 19-11-230(d)(4) provides that an 
offeror’s past performance with the state cannot be made a mandatory prerequisite for 
submitting a proposal.  As a practical matter, proposals have been and are “scored” by 
means of a point allocation system.  The rule seeks to clarify for procurement officials in 
a practical fashion the new statutory limits on the way in which points can be used to 
“score” prior experience consistent with the new language in Ark. Code Ann. § 19-11-
230(d)(3) and (4). 
 
QUESTION #8:  Does R1:19-11-238’s seven-year term-length limit for contracts apply 
if a longer term is permitted by statute as implied in Ark. Code Ann. § 19-11-238(a)?  
RESPONSE:  No.  The rule, as the statute, is only intended to apply to contracts that are 
not otherwise exempt from Arkansas Procurement Law.  An earlier draft of the rule 
provided, in relevant part, as follows: 
 

A non-exempt contract may be entered into for up to a maximum period of a total 
of seven (7) years. 

 
It was abandoned, but it or a similar articulation can be adopted if you think it would 
more clearly convey OSP’s intent not to reach contracts that are exempt from Arkansas 
Procurement Law or are governed by a particular law that puts them outside of the law of 
general application. 
 
QUESTION #9:  Is there statutory authority for the definitions in R2:19-11-265(b)?  
RESPONSE:  The definitions “initial contract amount” and “total projected contract 
amount” mirror Ark. Code Ann. § 19-11-267(b)(1), Ark. Code Ann. § 19-11-273(a).  
“Essential terms of a contract” is defined in conformity with Arkansas common law as to 
the fundamental terms that must exist to create an enforceable contract. Accordingly, this 
definition would seem to align with the intent of Ark. Code Ann. § 19-11-
265(a)(4)(A)(ii)(c) while clarifying for agencies the definition of the term. 
 
Rebecca Miller-Rice, an attorney with the Bureau of Legislative Research, asked 
additional questions in follow-up: 
 
(1) Section R1:19-11-203(a) – The rule provides that “real property” is expressly 
excluded by Ark. Code Ann. § 19-11-203(4)(B); however, Act 417 of 2019, § 1, appears 
to have stricken the term “real property” from the section addressing what “commodities” 
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does not include.  Can you explain the reason for the difference?  RESPONSE:  OSP 
wants its rules to offer clear guidance.  It is trying to make something that is implicit in 
the law explicit in the rule.  Act 417 of 2019, as codified in Ark. Code Ann. § 19-11-
203(4)(B), expressly provides that the defined term “Commodities” “does not 
include: . . . Capital improvements.”  The term “Capital improvements” means “all 
lands,” among other things.  See Ark. Code Ann. § 19-11-203(3)(A).  At law, the term 
“land” is understood to mean “[a]n estate or interest in real property.”  See Black’s Law 
Dictionary 881 (7th ed. 1999).  Similarly, it is understood at law that “real property” 
means “[l]and and anything growing on, attached to, or erected on it, excluding anything 
that may be severed without injury to the land.”  See id. at 1234.  Although this may be 
clear to lawyers familiar with property law, it may not be to all agency staff charged with 
carrying out procurement.  Because the term “Commodities,” as defined in Act 417 of 
2019, does not include “Capital improvements,” which term is defined to include land 
and structures built on it, it logically follows that the term “Commodities” cannot include 
“real property.”  In other words, the exclusion of real property from the definition of 
“Commodities” is implicit in the statutory framework.  The rule just makes this explicit 
for those people who may not be familiar with the term “Capital improvements,” but who 
may be familiar with the more common term “real property.”  OSP regularly gets calls 
from people who mistakenly assume that its rules apply to contracts for the sale or 
purchase of real property, and OSP would like its rules to make it clear that they do not. 
 
(2) Section R1:19-11-203(a) – Is there a reason that OSP is using the term “excluded 
commodities and services” when the term used in Ark. Code Ann. § 19-11-203(4)(B)(ii), 
as amended by Act 417, § 1, is “exempt commodities and services”?  RESPONSE:  No.  
If the distinction between “exempt” and “excluded” is deemed material by the 
Committee, there isn’t any reason why the phrase “excluded commodities and services” 
cannot be replaced with “exempt commodities and services.” 
 
(3) Section R1:19-11-203(b-e) – Can you provide the origin for the definitions of these 
terms used by OSP in these rules?  RESPONSE:  The terms in R1:19-11-203(b)-(e), 
“Consulting services,” “Employment agreement,” “Personal services,” [and] 
“Professional services,” are all terms used in the subchapter known as Arkansas 
Procurement Law but which are not defined in the subchapter.  
 
The OSP definition of “Consulting services” originates in the ordinary meaning of the 
word “consulting” in the English language.  See https://www.merriam-
webster.com/dictionary/consulting?utm_campaign=sd&utm_medium=serp&utm_source
=jsonld (“providing professional or expert advice”). 
 
The OSP definition of “Employment agreement” is a blended definition that draws on the 
legal definition of the term “employment contract,” as defined in Black’s Law Dictionary 
321 (“A contract between an employer and employee in which the terms and conditions 
of employment are stated.”), but which also draws on the definitions that mark the legal 
distinction between an employee and an independent contractor.  See AMI 701 Agent—
Employee—Definition (“An [agent][employee] is a person who, by agreement with 
another called the [principal][employer], acts for the [principal][employer] and is 
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subject to [his][her][its] control.  The agreement may be oral or written or implied from 
the conduct of the parties and may be with or without compensation.  If one person has 
the right to control the actions of another at a given time, the relationship of [principal 
and agent][employer and employee] may exist at that time, even though the right to 
control may not actually have been exercised.”); AMI 707 Agent or Independent 
Contractor (“. . . An independent contractor is one who, in the course of [his][her] 
independent occupation, is responsible for the performance of certain work, uses 
[his][her] own methods to accomplish it, and is subject to the control of the employer 
only as to the result of [his][her] work.”).  OSP drafted the definition comprehensively 
because some procurement staff might not be aware of the legal distinction between an 
employee and an independent contractor. 
 
The OSP definition of “Personal services” originates in well-established contract law 
recognizing that a personal service contract is one where the identity of the person 
performing the service is material.  See, e.g., Redman v. Mena Gen. Hosp., 152 S.W.2d 
542, 544 (Ark. 1941) (adopting the definition articulated in 17 C.J.S. Contracts, § 10, 
wherein “personal contract” is defined as “a contract for personal services; a contract in 
which the personality of one of the parties is material”).  See also 
http://www.duhaime.org/LegalDictionary/P/PersonalServicesContract.aspx (explaining 
that “[t]he distinctive feature of a personal service contract is that it must follow the 
person with the skills at the root of the contract.”). 
 
The OSP definition of “Professional services” is a blended definition that includes a 
generally accepted definition of the term “professional,” see Black’s Law Dictionary 
1226 (“A person who belongs to a learned professional or whose occupation requires a 
high level of training and proficiency.”), and pulls in the professional services 
specifically identified in Ark. Code Ann. § 19-11-801.  This is done because the statutory 
definition for “Technical and general services” specifically provides that “Technical and 
general services” shall not be construed to include the procurement of professional 
services under § 19-11-801 et seq.”  Ark. Code Ann. § 19-11-203(34)(B) (emphasis 
added). 
 
(4) Section R1:19-11-203(f) – Is there a reason that OSP’s definition of “services” does 
not track that used in Ark. Code Ann. § 19-11-203(27), as amended by Act 417, § 3?  
RESPONSE:  Yes.  An earlier version started off tracking the statute and then provided 
the additional clarification, but during an internal review it was decided that the language 
that tracked the statute verbatim was merely redundant and that only the language that 
further clarified and elaborated the statutory definition needed to be kept.  OSP has no 
objection to explicitly incorporating the statutory definition to the front portion of the rule 
since OSP understands it to be the base on which the rule rests.  However, additional 
clarification is needed because the root definition in the statute does not, by itself, provide 
enough guidance for procurement officials to reliably draw a clear distinction between 
labor that is incidental to a contract for the purchase of future goods and labor that is paid 
for under a contract requiring the production of a commodity or commodities.  Although 
they both require some degree of labor, the contract in the first case is for the 
procurement of commodities and the contract in the second case is a contract for services.  
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The rule seeks to make this distinction clear because it is an essential distinction with 
significant legal consequences. 
 
(5) Section R1:19-11-203(g) –  
(a) Can you provide the origin for the definition of the term used by OSP in these rules? 
(b) Is there a reason OSP chose to reference Ark. Code Ann. § 19-11-203(27)(C) under 

“technical and general services” when that subsection of the statute falls under the 
definition of “services,” which is defined in Section R1:19-11-203(f)? 

RESPONSE:  The definition of “technical and general services” in R1:19-11-203(g) 
expressly adopts the statutory definition in the statute. 
 
In an earlier draft, the language referring to Ark. Code Ann. § 19-11-203(27)(C) was 
originally connected to the general definition of “services” that preceded definitions of 
specific types of services contracts, such as “professional services” and “technical and 
general services,” etc.  OSP proposes restoring it to the end of the comprehensive 
definition of “services” as follows: 

 
(f)  “Services” is defined at Ark. Code Ann. § 19-11-203(27)(A).  It refers to the 
labor, time, or effort that a contractor furnishes under a contract as performance for 
separate consideration and not labor, time, or effort included in or incident to the 
production or sale of a commodity or commodities. 
 
Labor, time, or effort are “included in” the production or sale of a commodity if 
expended within either the production or sale of the commodity and are not set apart 
for separate consideration outside of the purchase price of the commodity. 
 
Labor, time, or effort are “incident to” the production or sale of a commodity if they 
accompany the production or sale of the commodity as a minor consideration, even if 
a separate but relatively small fee is paid to the contractor for it.  For example, where 
the purchase of a computer includes delivery and installation for a relatively small 
fee, the labor, time, and effort involved in the delivery and installation of the 
computer are incident to the sale of the commodity. 
 
After the State’s procurement and acceptance of a commodity as conforming to the 
contract, subsequent labor, time, or effort furnished by a contractor with respect to the 
commodity are considered “services” for purposes of Arkansas Procurement Law if 
they are not incident to the original procurement of the commodity and there is a 
separate consideration paid for those services.  Labor, time, or effort that a contractor 
furnishes for the customization, configuration, or development of software, beyond 
that which is incident to the procurement, installation, maintenance, and routine 
technical support of the software, are considered “services” for purposes of Ark. 
Code Ann. § 19-11-265. 
 
Based on the exclusionary definition in Ark. Code Ann. § 19-11-203(27)(C), the 
following types of contracts are excluded from being considered a contract requiring 
“services” within the meaning of Ark. Code Ann. § 19-11-265: (1) employment 
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agreements; (2) collective bargaining agreements; (3) architectural or engineering 
contracts requiring approval of the Division of Building Authority Division of the 
Department of Transformation and Shared Services or higher education; and (4) other 
commodities and services exempted by law. 

 
(6) Section R3:19-11-203 – The rule references “capital improvements valued at less than 
the bid requirement threshold stated in Ark. Code Ann. § 22-9-202(b)(2)(C)”; however, it 
appears that Act 658 of 2019, § 3, amended that language to read “[c]apital 
improvements valued at less than the amount stated in § 22-9-203.”  Can you explain the 
reason for the difference?  RESPONSE:  The rule should be revised to correctly reflect 
the amendment required by Act 658 of 2019, § 3.  The definitional section of the 
Arkansas Procurement Law was amended by four different Acts in 2019 and the 
amendment changing the citation from Ark. Code Ann. § 22-9-202(b)(2)(C) to Ark. Code 
Ann. § 22-9-203 got missed. 
 
(7) Section R1:19-11-218(A) – The rule references that the delegation may be for a 
specific time not exceeding two years and that the delegation shall be made by a written 
order “or by rules.”  However, Act 420 of 2019, § 1, appears to require that (a) the 
delegation order shall be in writing, i.e., no reference to rules, and (b) shall include an 
expiration date.  Can you explain the reason for the differences?  RESPONSE:  The 
current rule provides that delegation may be made by a written order “or by regulations.”  
OSP Rule R1:19-11-218.  The word “rules” was merely substituted for the word 
“regulations” consistent with the global change that was recently made throughout the 
Arkansas Code Annotated. 
 
Whatever the original reason may have been for the reference to “regulations” in the rule, 
it squares with the statutory authority granted in Ark. Code Ann. § 19-11-220(a), which 
expressly provides that a state agency may be authorized “by rule” to have an agency 
procurement official.  See Ark. Code Ann. § 19-11-220(a) (“In addition to any state 
agency authorized by rule to have an agency procurement official . . .”).  An agency 
procurement official is, by definition, a person authorized to exercise procurement 
authority.  See Ark. Code Ann. § 19-11-203(1)(A).  Consequently, authorizing a state 
agency “by rule” to have an agency procurement official necessarily entails delegating 
some procurement authority to the agency “by rule.”  The words “or by rules” merely 
acknowledges that state agencies may also be authorized, by rule, to exercise some 
procurement authority.  See Ark. Code Ann. § 19-11-220(a). 
 
(8) Section R1:19-11-218(B) – This section provides that the delegations shall remain in 
force according to the original terms unless modified or rescinded or until the expiration 
date provided by law; however, Act 420, § 1, appears to provide that (a) the delegation 
itself must contain an expiration date and (b) that the delegation shall remain in effect 
under the original terms unless those terms are modified or rescinded in writing.  Can you 
explain the reason for the differences?  RESPONSE:  The rule does not replace the 
statute; it supplements it, so the statute is not reiterated verbatim.  Before the enactment 
of Act 420 of 2019, delegation orders did not have an expiration date imposed by law.  
The existing rule, which already provides that delegation orders remain in force 
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according to their terms or until rescinded, was simply amended to reflect the fact that 
now there is also an outer limit on the duration of a delegation order that is imposed by 
law.  The existing rule would be amended by the proposed rule by adding the underlined 
text: 

All delegations of procurement authority shall remain in force according to the 
original terms thereof unless modified or until rescinded by the State Procurement 
Director, or until the expiration date provided by law, whichever comes first.  The 
term of delegation authority is counted from, and includes the date of, the effective 
date stated in the written delegation order. 
 

To mitigate any concern about the words “in writing” not appearing in the proposed rule, 
they can be inserted at the beginning of the proposed amendment to read: 

All delegations of procurement authority shall remain in force according to the 
original terms thereof unless modified or until rescinded by the State Procurement 
Director in writing, or until the expiration date provided by law, whichever comes 
first.  The term of delegation authority is counted from, and includes the date of, the 
effective date stated in the written delegation order. 

 
(9) Section R1:19-11-218(D) – The proposed rule provides that training shall be 
completed as may be required; however, Act 420, § 1, states that a person given authority 
“shall complete training . . ., as provided for in the subchapter and in the rules adopted by 
the director, before the written delegation order is issued.” 
(a) Can you explain the difference between the rule and the Act as it pertains to the 

required training? 
(b) The Act requires that the Director adopt rules to outline the procurement training 

required.  Will these rules be promulgated separately? 
RESPONSE:   
(a)  The rule and the Act both use the word “shall” to mandate training for a designee.  
Although the statute mandates training on state procurement laws, it allows for the 
training to be determined according to rules yet to be adopted by the Director.  The rule, 
like the Act, also uses “shall” to reflect that completing required training is mandatory.  It 
only uses “may” to signal that the mandate applies to whatever type of training “may” be 
required.  The director expects different types of training will be required depending on 
the different types of procurement activities and authority that the director may delegate.  
For example, someone receiving a delegation order to perform an invitation for bids will 
not need the same training as someone receiving a delegation order to make a cooperative 
purchasing determination. 
(b)  Yes. 
 
(10) Section R1:19-11-218(E) – The rule provides that delegation orders may be 
suspended by the Director.  On what authority does the OSP rely for taking such an 
action?  RESPONSE:  The Act explicitly provides that written delegation orders, 
“Remain in effect under the original terms unless the terms of the written delegation 
order are modified or rescinded in writing by the director.”  Ark. Code Ann. § 19-11-
218(a)(3)(B)(iii) (emphasis added).  The word “unless,” if allowed its usual meaning, 
signals that the authority delegated under a delegation order does not last unconditionally, 
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but instead only persists subject to the condition that it is not modified or rescinded.  
Since the Act explicitly allows the terms of a written delegation order to be modified in 
some fashion short of being completely rescinded, then implicitly the Director retains a 
degree of discretion to affect the effectiveness of a delegation order short of completely 
rescinding it.  Suspending authority granted under a delegation order seems to be a 
reasonably intermediate alternative to completely rescinding an order.  This also seems 
consistent with the State Procurement Director’s statutory mandate to supervise designees 
and ensure compliance by designees.  See Ark. Code Ann. § 19-11-217(c)(1) (“[The 
Director s]hall procure or supervise the procurement of all commodities and services for 
each state agency not having an agency procurement official and, when requested to do 
so by such an official, procure commodities and services not otherwise under state 
contract”); and Ark. Code Ann. § 19-11-217(c)(8) (“[The State Procurement Director 
s]hall ensure compliance with this subchapter and implementing rules by reviewing and 
monitoring procurements conducted by any designee, department, agency, or official 
delegated authority under this subchapter.”). 
 
(11) Section R1:19-11-219 – On what authority is OSP relying in establishing the 
findings to be certified by a reviewing attorney?  RESPONSE:  Act 418 of 2019 gives 
the State Procurement Director a broad mandate to adopt rules implementing attorney 
review and designating contracts to be reviewed. In pertinent part, it provides: 
 

(c) The director shall adopt rules to implement this section, including without 
limitation rules to: 

(1) Designate contracts that require review under this section, which may include 
without limitation contracts that: 

(A) Exceed a certain dollar amount; 
(B) Modify the standard state terms and conditions; and 
(C) Are based on other stated criteria; and 

(2) Identify the requirements for the attorneys who may review contracts under 
this section, including without limitation: 

(A) An attorney employed with the Office of State Procurement, an institution 
of higher education, or the Office of the Attorney General; and 
(B) Any other attorney employed by the state and licensed to practice law in 
Arkansas. 

 
Ark. Code Ann. § 19-11-219(c).  The basic list of specific items to be reviewed were 
developed in consultation with attorneys at the Arkansas Attorney General’s offices.  
They address sovereign immunity, indemnification, FOIA compliance, and compliance 
with Arkansas constitutional provisions and public law prohibiting the State from paying 
for commodities and services before receipt. 
 
(12) Section R1:19-11-223(b) – Is there a reason that the language used in the rule does 
not track that used in Ark. Code Ann. § 19-11-223(b)(2)(B)(ii), as amended by Act 421 
of 2019, § 2?  RESPONSE:  Yes.  The statutory language used in Ark. Code Ann. § 19-
11-223(b)(2)(B)(ii) provides that denial of a request for an exemption is not required to 
be in writing, but it does not provide a clear standard for the way or ways in which 
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denials may be communicated.  The OSP rule seeks to provide supplemental guidance as 
to what is permissible since the statute only clarifies what is not required. 
 
(13) Section R2:19-11-223(a) – Is there a reason that the OSP did not enumerate the 
services as they are enumerated in Ark. Code Ann. § 19-11-223(b)(1), as amended by Act 
421, § 2, i.e., “technical and general services, and professional and consultant services”?  
RESPONSE:  Yes.  Thanks to Act 417 of 2019, Section 3, the definition of “Services” at 
Ark. Code Ann. § 19-11-203(27) was amended to include technical and general services, 
consulting services, and professional services, thus rendering the word “Services” into an 
effective shorthand that encompasses all of these types of contracts without the need for 
enumerating each separate subcategory of services contract.  As a result of this 
amendment, one word (services) now can take the place of nine (technical and general 
services, and professional and consultant services). 
 
(14) Section R2:19-11-223(b) – Can you provide the origin for the definition of 
“substantial savings”?  RESPONSE:  Arkansas Procurement Law only allows the State 
Procurement Director to approve an exemption from a mandatory contract when an 
agency demonstrates “substantial savings will likely be effected by purchasing outside of 
the mandatory state contract.”  Ark. Code Ann. § 19-11-223(b)(2)(A).  However, the term 
“substantial savings” is not defined in Arkansas Procurement Law. 
 
In order to have a uniform rule for administration of this statutory provision rather than 
arbitrary standard, OSP is proposing a rule through the promulgation process that will 
provide a standard essential to the orderly administration of the law.  This is within the 
statutory mandate given to the Director to “adopt rules to include any necessary 
conditions, reporting, or document retention standards related to the director’s duty to 
promote mandatory state contract use under this subsection.”  Ark. Code Ann. § 19-11-
223(5)(B). 
 
(15) Section R6:19-11-229 –  
(a) On what authority does the OSP rely for its provision that a solicitation conference 

may be held by the State Procurement Director, as Ark. Code Ann. § 19-11-273, as 
amended by Act 419 of 2019, § 12, appears to permit a state agency to hold such a 
conference? 

(b) What is the authority on which OSP relies for the second sentence of the section that 
concerns discussions during a solicitation conference?  The statute appears to speak to 
statements not changing the invitation for bids, request for proposals, or request for 
statements of qualifications and performance data, but does not appear to reference 
changes to competitive sealed bids? 

RESPONSE: 
(a)  The State Procurement Director is the principal procurement officer of the State (Ark. 
Code Ann. § 19-11-217(a)) and is mandated to procure or supervise the procurement of 
all commodities for each state agency without an agency procurement official.  Ark. 
Code Ann. § 19-11-217(c)(1).  Although Ark. Code Ann. § 19-11-273 clearly permits an 
agency to hold a solicitation conference in connection with a procurement, it would be 
bizarre to read the statute as silently prohibiting the State Procurement Director from 
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holding a solicitation conference, especially when the Director’s approval (or that of 
another head of a procurement agency) is required when a solicitation seeks to make 
vendor participation in a solicitation conference mandatory.  See Ark. Code Ann. § 19-
11-273(b)(2).  Furthermore, solicitation conferences may be required as part of an 
invitation for bids/competitive sealed bidding (see Ark. Code Ann. § 19-11-229(5)), and 
there has never been any question about the authority of the State Procurement Director 
to perform or supervise such a procurement.  
(b)  An invitation for bids is the same thing as a competitive sealed bidding.  See Ark. 
Code Ann. § 19-11-229(a). 
 
(16) Section R8:19-11-229(2)(A) – It appears this section is premised upon the change 
made by Act 419, § 4, to Ark. Code Ann. § 19-11-229(f).  Is there a reason that the 
second prong for when a time discount may be considered was omitted, i.e., “[u]nder the 
structured terms of the invitation for bids”?  RESPONSE:  OSP reads each procurement 
rule alongside of a corresponding statute, which is why each OSP rule is enumerated to 
specifically reference a procurement statute and why OSP publishes a compilation of the 
procurement statutes with each statute followed by any corresponding rules.  OSP rules 
do not stand in isolation from the procurement statutes they are tied to; they accompany 
and compliment them.  Unless OSP sees a need to clarify, amplify, or supplement a 
statute for purposes of the orderly administration of the law, it sometimes forgoes 
verbatim repetition in a rule of the statute that it depends on and corresponds to since that 
language is already present in the statute alongside the rule. 
 
(17) Section R2-19-11-230.2 – Is there a stray “if” in the introductory language?  
RESPONSE: Yes. 
 
(18) Section R2-19-11-230.2(3) – Is there a reason that the rule omitted the language 
from Ark. Code Ann. § 19-11-230(d)(2)(C), as amended by Act 419, § 8, that the written 
determination must be submitted for legislative review “before the request for proposals 
is issued”?  RESPONSE:  There is no substantive reason why the entirety of the statute 
is not repeated in the rule, but as a practical matter it does not need to be repeated by OSP 
in order to be effective.  In this case OSP believes the matter of timing to be clearly and 
comprehensively addressed by the statute.  OSP reads each procurement rule alongside of 
its corresponding statute, which is why each OSP rule is enumerated to specifically 
reference a procurement statute and why OSP publishes a compilation of the procurement 
statutes with each statute followed by any corresponding rules.  OSP rules do not stand in 
isolation from the procurement statutes they are tied to; they accompany and compliment 
them.  Consequently, unless OSP sees a need to clarify, amplify, or supplement a statute 
for purposes of the orderly administration of the law, it sometimes forgoes verbatim 
repetition in a rule of the statute that it depends on and corresponds to since that language 
is already present in the statute that is to be read alongside the rule. 
 
(19) Section R5:19-11-230(b)(1) – It appears that Act 419, § 8, amending Ark. Code 
Ann. § 19-11-230(d)(3), addresses the only instances in which a state’s prior experience 
with an offeror may be considered and scored.  Is there a reason that the rule does not 
track the language in the Act?  RESPONSE:  OSP reads each procurement rule 
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alongside of a corresponding statute, which is why each OSP rule is enumerated to 
specifically reference a procurement statute and why OSP publishes a compilation of the 
procurement statutes with each statute followed by any corresponding rules.  OSP rules 
do not stand in isolation from the procurement statutes they are tied to; they accompany 
and compliment them.  Unless OSP sees a need to clarify, amplify, or supplement a 
statute for purposes of the orderly administration of the law, it sometimes forgoes 
verbatim repetition in a rule of the statute that it depends on and corresponds to since that 
language is already present in the statute alongside the rule. 
 
(20) Section R5:19-11-230(d) – In the same vein, is there a reason that the language used 
in the rule regarding private evaluators does not track each of the requirements set forth 
in Ark. Code Ann. § 19-11-230(h)(2), as amended by Act 419, § 10?  RESPONSE:  OSP 
reads each procurement rule alongside of a corresponding statute, which is why each OSP 
rule is enumerated to specifically reference a procurement statute and why OSP publishes 
a compilation of the procurement statutes with each statute followed by any 
corresponding rules.  OSP rules do not stand in isolation from the procurement statutes 
they are tied to; they accompany and compliment them.  Unless OSP sees a need to 
clarify, amplify, or supplement a statute for purposes of the orderly administration of the 
law, it sometimes forgoes verbatim repetition in a rule of the statute that it depends on 
and corresponds to since that language is already present in the statute alongside the rule. 
 
(21) Section R1:19-11-233(a) – What is the rationale behind the striking of this 
subsection, when similar language was added to Ark. Code Ann. § 19-11-233, as 
amended by Act 419, § 11?  RESPONSE:  OSP felt the statute required no clarification, 
rendering R1:19-11-233(a) redundant. 
 
(22) Section R1:19-11-233(c) – In referencing “all services contracts” must be presented 
for legislative review, does that mean “all” or those meeting the criteria of Ark. Code 
Ann. § 19-11-265, as amended by Act 417, § 7?  RESPONSE:  The sentence in question 
states “all services contracts must be presented for legislative review as required under 
Ark. Code Ann. § 19-11-265.”  OSP is of the opinion that “all services contracts” is 
qualified by and limited to “as required under Ark. Code Ann. § 19-11-265.”  Therefore, 
the direct answer to your question is “yes,” “all” is limited and qualified to mean all of 
those meeting the criteria of Ark. Code Ann. § 19-11-265. 
 
(23) Section R1:19-11-238 – Is there a reason that the phrase “if funds for the first fiscal 
year of the contemplated contract are available at the time of contracting” as found in 
Ark. Code Ann. § 19-11-238(a) was omitted from the rule?  RESPONSE:  Since R1:19-
11-238 doesn’t speak to or provide guidance on the funding condition found in the 
statute, OSP deemed it redundant to repeat the statutory funding condition in the rule. 
 
(24) Section R2:19-11-242(4)(B)(i) – The summary of changes provided references this 
section, but I do not see it between Section R1:19-11-238 and R1-19-11-244 in the 
markup provided?  RESPONSE:  Thank you for spotting this error.  R2:19-11-242 is not 
intended to be included in this rules promulgation, and was thus errantly included in the 
summary of changes. 
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(25) Sections R1-19-11-244.9 – It appears that there are two sections with this number.  
RESPONSE:  Thank you for spotting this error.  The second R1:19-11-244.9 should 
have been renumbered to R1:19-11-244.10. 
 
(26) Section R1:19-11-249(a) – It appears that Ark. Code Ann. § 19-11-249(a)(2)(B)(ii), 
as amended by Act 421, § 3, requires the State Procurement Director to adopt rules to 
create a review policy outlining how the economic justification for using a cooperative 
purchasing agreement may be demonstrated.  Is this review policy included in the instant 
rules or will separate rules be promulgated?  RESPONSE:  R1:19-11-249 requires 
agencies subject to the Procurement Code to seek a determination from the OSP Director 
that the cooperative purchasing agreement substantially meets the requirements of the 
Procurement Code.  Part of that determination by the OSP Director includes the 
economic justification required by Ark. Code Ann. § 19-11-249(a)(2)(B)(ii).  The form 
for requesting a cooperative review request requires that the requestor include a verifiable 
economic justification as to why using the cooperative purchasing agreement is more cost 
effective or is likely to realize savings when compared to conducting a solicitation. 
 
Accordingly, OSP is of the opinion that in adopting the revised R1:19-11-249(a), a rule is 
being adopted that creates the policy of agencies seeking a determination from the OSP 
Director that includes the economic justification requirement.  To that end, OSP has 
already implemented this approach, and is now requiring the economic justification in the 
determinations of whether cooperative purchasing agreements substantially meet the 
requirements of the Procurement Code. 
 
(27) Section R2:19-11-249 – I see where the provision for the reporting of cooperative 
contract purchases of state agencies without an agency procurement official has been 
included, but what about Ark. Code Ann. § 19-11-249(b)(1)(B), as amended by Act 421, 
§ 3, which pertains to a state agency that has an agency procurement official and requires 
an annual report to ALC or JBC.  Is there a reason that this language was omitted from 
the rule?  RESPONSE:  R2:19-11-249 is only seeking to provide guidance for agencies 
required to submit the data to OSP, per Ark. Code Ann. § 19-11-249(b)(1)(A).  BLR is in 
a better position to determine how ALC or JBC wants agencies to deliver their reports to 
the legislature.  OSP does not want to overstep and is not seeking to provide a rule for a 
reporting process that, per Ark. Code Ann. § 19-11-249(b)(1)(B), happens between the 
agencies and the legislature.  OSP limited the application of this rule to align with the 
statutory respective Requirements for agencies and OSP. 
 
(28) Section R1:19-11-265(a) – Is there a reason that the rule omits the language “of one 
(1) or more persons” when it is included in Ark. Code Ann. § 19-11-265(a)(1), as 
amended by Act 417, § 7, and includes the language “before the execution of the 
contract” when that language is stricken?  RESPONSE: “Services” is defined in R1:19-
11-265(a) says “Contracts requiring “services” as defined in Arkansas Procurement Law 
and these rules,” thereby including “of one (1) or more persons” in the definition.  
“Before the execution of the contract” is in the rule to provide agencies with guidance, 

Item B page 16



and reduce confusion, as to what point in the procurement process the contract should be 
submitted to ALC or JBC. 
 
(29) Section R1:19-11-265(b-d) – On what authority does the OSP rely for these 
sections?  RESPONSE:  Ark. Code Ann. § 19-11-225 gives the State Procurement 
Director broad discretion in adopting rules in accordance with the applicable provisions 
of the Procurement Code.  Accordingly, the sections in R1:19-11-265(b-d) are based on 
caselaw and OSP policy as a result of these issues having led to confusion amongst 
agencies in the past, and thus necessitating a rule in OSP’s opinion. 
 
(30) Section R2:19-11-265(a)(1)(A) – Is there a reason that the Office included the term 
“initial” prior to contract amount when that term is not included in Ark. Code Ann. § 19-
11-365(a)(4)(A)(ii)(a), as amended by Act 417, § 7?  Can you have an increase “in” the 
initial amount on a renewal or extension, or would it be an increase “from” the initial 
amount?  RESPONSE:  With an increase in total projected contract amount already 
expressly included in the statutory definition of “material change” at Ark. Code Ann. 
§ 19-11-265(a)(4)(A)(ii)(b), and with total projected contract amount meaning the total 
possible number of years of a contract, OSP deduces Ark. Code Ann. § 19-11-
265(a)(4)(A)(ii)(a) to be referring to increases in the contract amount during the initial 
term of a contract.  The term “initial contract amount” is defined in R2:19-11-265(b)(1) 
as “the amount agreed to for the initial term of a contract.” 
 
(31) Section R1:19-11-267(c) – Is there a reason that the language included in Ark. Code 
Ann. § 19-11-267(b)(1), as amended by Act 418, § 4, that the state agency, board, 
commission, or institution of higher education shall use performance-based standards 
“that are specifically tailored to the services being provided in the contract” was omitted 
from the rule?  RESPONSE:  OSP understands the statute to be the base on which the 
rule rests.  Accordingly, OSP does not believe statutory language can be effaced by 
omission from a rule.  The requirement that the performance standards at issue be 
“specifically tailored to the services being provided in the contract” remains intact and 
was not in need of comment in a rule.  R1:19-11-267(c) is repeating the mandatory 
performance standards contract thresholds as the launching point for the rest of the rule, 
and was not intended to also dive into other content already covered by the statute.  With 
all of that being said, OSP certainly does not oppose adding that statutory language if the 
Committee deems it desirable. 
 
(32) Section R1:19-11-267(h) – On what authority does the OSP rely for exempting such 
contracts from using performance-based standards?  RESPONSE:  Ark. Code Ann. § 19-
11-267(d)(1) gives broad discretion to the OSP Director to promulgate rules to implement 
and administer this section of the Procurement Code, subject to ALC or JBC approval.  
The substantive language of R1:19-11-267(h) was previously promulgated, and this 
author is surmising the original intent of the rule drafters and the ALC reviewers. 
 
Sole source – R1:19-11-267(h)(1) states that if the contract has been awarded to a 
contractor with whom the state was compelled to contract with due to legal mandates, the 
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primary purpose behind performance standards is moot due to the inability of the State to 
find a different contractor.  
 
Emergency – The intent of Ark. Code Ann. § 19-11-233 is to provide expedited processes 
in emergency circumstances, as defined by the statute, where time is of the essence.  
Given the urgency of an emergency and what is at stake in the event of delay, the time it 
takes to develop performance standards seems to run contrary to the statutory intent of 
Ark. Code Ann. § 19-11-233, leading to the R1:19-11-267(h)(2) potential exemption. 
 
(33) Section R1:19-11-268 – The summary states that this section is being repealed due 
to changes introduced in Act 418; however, while Ark. Code Ann. § 19-11-1013 was 
repealed as duplicative in § 7 of the Act, it appears that vendor performance reports are 
still required in certain circumstances pursuant to Ark. Code Ann. § 19-11-268, as 
amended by Act 418, § 4.  Is there a reason this section is being removed in its entirety?  
RESPONSE:  The intent of R1:19-11-268 was to reiterate the thresholds and frequency 
of vendor performance reports.  With those specific requirements having been removed 
by Act 418, that iteration of the rule was incorrect.  OSP is of the opinion that the statute 
is sufficiently clear as to its meaning and reach and does not require a new rule that 
would merely repeat the statute. 
 
(34) Section R1:19-11-[273] Solicitation Conferences – On what authority does the OSP 
rely for this section?  RESPONSE:  In addition to the general rulemaking authority given 
to the OSP Director under 19-11-225, OSP has attempted to craft a rule that dovetails 
with the other forms of communications authorized in law between the state and potential 
contractors.  In that effort, OSP listed in R1:19-11-273 the type of information that could 
be exchanged in a solicitation conference that remains within those confines. 
 
(35) Section R3:19-11-[273] – 
(a) As with question 15(b) above, on what authority does OSP rely for the language 

concerning discussions? 
(b) Is this section duplicative of Section R6:19-11-229? 
(c) Does this section conflict with Section R6:19-11-229 in that this section appears to 

include a caveat to the rule that discussions will not be binding “unless it is 
subsequently reduced to writing and included in the solicitation” that is not included 
in Section R6:19-11-229? 

RESPONSE:  R3:19-11-273 mirrors Ark. Code Ann. § 19-11-273(d) in expressing that 
statements made during solicitation conferences does not alter solicitations unless made 
in writing. 
 
R6:19-11-229 is applicable only to IFBs, while R3:19-11-273 is intended to be applicable 
to solicitation conferences generally, and the language has been modified to better 
capture this general applicability. 
 
OSP does not believe R6:19-11-229 conflicts because Ark. Code Ann. § 19-11-273(d) 
states changes must be written.  R6:19-11-229 is simply of narrower application because 
that rule is particular to competitive sealed bidding, which is authorized under Ark. Code 

Item B page 18



Ann. § 19-11-229 and is one of the primary procurement methods.  However, OSP would 
not object to R6:19-11-229 being removed since there is another rule that covers the same 
subject matter more broadly. 
 
(36) Section R3:19-11-[275] – Is there a reason that the OSP did not simply track the 
language set forth in Ark. Code Ann. § 19-11-275(e), as amended by Act 419, § 12, 
concerning information provided in response to a request for information being exempt 
from the FOIA until one of three events occurs?  RESPONSE:  R3:19-11-275 
substantially mirrors Ark. Code Ann. § 19-11-275(e).  As it relates to R3:19-11-275(3), 
an earlier iteration of this proposed rule stated “In the event a final determination is made 
to not proceed with a solicitation following a request for information, the issuer of the 
request for information should insert a note or other documentation in the solicitation file 
of the request for information documenting the date of the determination.”  Internal 
concerns were raised this allowed for an open-ended ability to prolong the FOIA 
exemption indefinitely, and so the 24 month expiration was added to balance the 
exemption against the FOIA intent to provide transparency. 
 
The proposed effective date is January 1, 2020. 
 
FINANCIAL IMPACT: The agency stated that the amended rules have no financial 
impact. 
 
LEGAL AUTHORIZATION:  These rules implement Acts 417 through 421 of 2019, 
which made changes to the Arkansas Procurement Law, as well as incorporate changes 
brought about by Act 658 of 2019.  The State Procurement Director has the general 
authority to promulgate rules implementing the Arkansas Procurement Law.  See Ark. 
Code Ann. § 19-11-225(a), as amended by Act 419, § 2.  See also Ark. Code Ann. § 19-
11-217(b)(1).  The Director also has the authority to “adopt rules governing the internal 
procedures of the Office of State Procurement.”  See Ark. Code Ann. § 19-11-217(b)(2).  
The Director has specific authority to promulgate rules related to emergency 
procurements (Ark. Code Ann. § 19-11-233), performance-based contracts (Ark. Code 
Ann. § 19-11-267(d)(1)), and contract review (Ark. Code Ann. § 19-11-219(c), as 
amended by Act 418, § 2). 
 
Act 417, sponsored by Representative Jim Dotson, amended the review and reporting 
requirements for service contracts and provided for the tracking and reporting of 
contracts procured by state agencies.  As codified at Ark. Code Ann. § 19-11-217(c)(9), it 
required the Director to maintain “a roster of expiring contracts entered into by a state 
agency for which there is no new requisition.”  Act 418, also sponsored by 
Representative Dotson, amended the law concerning the content, term, and review of 
contracts procured by the state.  It also required the use of performance-based contracts 
and amended vendor performance report requirements. 
 
Act 419, sponsored by Representative Jeff Wardlaw, amended the law concerning 
various procurement methods and provided for the training and certification of 
procurement officials.  It also required additional legislative review of procurement rules. 
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The Act, as codified at Ark. Code Ann. § 19-11-276(d)(2), specifically allows the 
Director to promulgate rules specifying procurement certification revocation procedures. 

Act 420, sponsored by Representative Wardlaw, amended the law concerning the 
Director’s delegation authority.  It also amended the law concerning protests of 
solicitations and awards under the Arkansas Procurement Law.  The Act, as codified at 
Ark. Code Ann. § 19-11-218(b), specifically requires the Director to adopt rules 
regarding written delegation orders and procurement training. 

Act 421, also sponsored by Representative Wardlaw, amended the law concerning state 
contracts and cooperative purchasing agreements.  As codified at Ark. Code Ann. § 19-
11-223(d)(5), it requires the Director to promulgate rules “related to the [D]irector’s duty 
to promote mandatory state contract use” as detailed. 

Act 658, sponsored by Representative Jack Ladyman, amended the law concerning state 
agency capital improvement contracts for purposes of uniformity. 
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