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H-300 Transfer of Resources
MS Manual 8243 /1577/?2/189

Transfer of resources applies to nursing facility, hemse-Home and eommunit-Community based
Based waivers-Waivers (HCBS) including DDS and PACE (LTC) cases.

Exception to PACE: The transfer of resources policy (Re. MS m } will be reviewed with the
PACE applicant at the time he or she enters the program. . Traﬁmer of resource provisions will
apply only if the PACE participant enters a Lengle;m—@a;e ursmg facility. If assets have been
transferred during the look back petiod from the tips u&entry 'Imthe ErCnursing facility, a
period of ineligibility for PACE services will be mﬁwd for uncompemated value based on the
current divisor. The look back period will beg%n wfth the date of entryt@ﬁ]e facility, MS H-302.
It will be necessary for the PACE recipient to drﬁﬁ;@ut of the P@CE progran{%en he or she
enters a nursing facility when under a penalty for naﬁ@o fise

s

period ends, the individual may be 0

i,

H-301 Transfer of Rﬁmurces Deﬁmtlon«“
MS ManualO}lQ-}/—Mm v

A transfer of a resource@curs wh :
Representauweséelther ot the, _smy or se‘ﬁ%property that belongs to the individual or
spouse.. ‘?ﬁM tr‘aﬁﬁg&nf resb@y@e\owners@my @g}cur through any of the following types of
tra nsaf.tens ! =

DR SN

. Sale of property;

e Trade or exchange of one property for another;

e Spend-down of cash;

* Giving away cash;

» The establishment of or placement into a trust;

» Transferring any financial instrument (e.g., stocks, bonds); or

+—Giving away property (including adding another person's name as an owner of the

property).
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The policy for the transfer of resources for less than fair market value (FMV) applies only to
individuals applying for or receiving Long Term Services and Supports (Re. MS H-303). The
treatment of resource transfers for less than fair market value made by an applicant/recipient,
his/her eligible spouse, or his/her representative is governed by:»the date of transfer, the
institutional or waiver status of the applicant/recipient, and:%her the transfer was to the
applicant/recipient’s spouse. ‘

A transfer of a resource made by an applica nt/recjﬁ%nf"his/he};@%ble spouse, or a
representative acting on their behalf must be vm’ﬁ%ﬁ and evaluated@odetermme

%
L

1. Whether the transfer is validly Jrrevoc%%

2. Whether any interest remains Iegally avaﬁaﬁe to tlze %wldual oris’ dafdared by the
current legal owner(s) to be a:aaﬂable and »:,.7_--, -

3. Whether a resource was tran%re@f% less than Wmarket value within the applicable
look back period precedmg the Q%E of a@%atlon/reﬁﬁfermmatlon {Re. MS H-303)

When it is determme,df‘iﬁﬁﬁaﬁag?llcant/re&@ent Mefﬁ@lble s"’pouse, or representative has
the authority or ablﬁ‘w;a revoke 'éiétransfer ag\ﬁﬂegam the tratisferred interest, the value of
such interest will be mcMM with eﬁuntable res@wces

', "'-“w

When itjg;f that anmfcanth‘agmmnt ot %s/her eligibfe spouse has remaining
mtere@:@ ownershlp i akansfeﬂ‘e’d resource ;#h# value of such interest will be included with
countable regources ' L

o W, e
Ef NOTE Tée‘above guidéﬁ%%es apply not only to an applicant/recipient or his/her eligible
spouse but a}s_o to any ﬁduuary ot individual legally authorized to act on their behalf,
such as holdercf ;aown‘f attorney, parent of a minor child, guardian, etc. The
guidelines also ap@yfg other persons acting on behalf of the applicant/recipient or
eligible spouse, e.g., an ineligible spouse.

H-302 The Look Back Period
MS Manual 8243/4577/77/189

The “Look Back Period” is the period of time prior to an individual’s application for either torg
Ferm-Garenursing facility or Home and Community Based Waiver (including DDS) services during
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which a transfer of resources for less than FMV may affect the individual’s current eligibility for
vendor payment or waiver services. The length of the look back period is governed by federal
law and regulations and thus is subject to change. The current look back period of 60 months
was established by the Deficit Reduction Act of 2005 (DRA) for transfers occurring on 2/8/2006
or later.

‘\f NOTE: For detailed instructions on transfers prior to 2/8/0.@ see Appendix H.

..H ’
The easewerkereligibility worker will look at all transfers, ﬂadﬁ during the look back period. The
look back period is the 60 months immediately prior the da@nn which an individual is both in
an institution and has applied for medical asmstané@g, in the ca&eve{a Waiver individual, prior

to the date the individual applies for Waiver asgga?i'ce. kS

If an |nstltutlonallzed*egWawer—Hr?nje and Communlty Based Walver SHCBS| individual is not
eligible when he first ies for assis
will ask about transfers m&l? appre
appllcataon a;timfﬁ;gs of E@gément&wgatlons the individual is not eligible at the second

appllcaﬁoﬂ.‘é

R

H- 303 Tmsfer for L@s@ thaﬁ} tir Market Value
MS ManualQ%ig_g 2/22/18% & )

Fair market value f%)i is the Ii{ount for which property would sell on the open market if put
up for sale in the ordlnw,*;om& of business i.e. the actual or cash value of property. Fair
market value is usually dei&’mmed by the purchase price of similar goods or property in the
same locality. A compensated transfer results when an individual receives compensation for
transferred resources equal to the fair market value of the transferred resources in the form of

money, stocks, bonds, material goods, services, etc.

When it is determined that an applicant/recipient, his/her eligible spouse, or their
representative has transferred a resource at less than fair market value within the applicable
look back period prior to application, the transfer will be presumed to be for the purpose of
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establishing eligibility and the amount of uncompensated value from the transfer(s} and the
appropriate penalty period will be determined. Transfer(s} of resources presumed to be for the
purpose of establishing eligibility will be subject to rebuttal (Re. MS H-312) and, in some cases,
subject to exclusion based on other circumstances.

Individuals and/or their spouses who transfer resources for less than fair market value will be
ineligible for nursing facility vendor payments for a period of time as specified at MS H-308.

A Home and Community Based Waiver Wa-me#appllcant[remglen t who transfers resources for

less than fair market value will be ineligible for all wWasver,Meﬁlca id benefits and services for a

period of time as specified at MS H-308. M@Wmﬁmm

H-304 Transfers to Trusts " )
MS Manual 84/134577/27/189

A transferto a trust ocqﬁswm an mdwﬂml the m@\fws spﬁﬁsﬁ or the representative of

either the |nd|wdual»®r, s,pouse“ﬁ%g;&sfers the" m&naﬁ%?p ofﬁ@iadlwdual’s resources to the
corpus of a trust.

:
Sl 1 "L..é
" . - ‘*. N

“Trust” meagsa: trust, or sm&r . estah@%ed other than by will by an individual or
an mdm@ua} s spomwmder Wﬁkh the md“ﬁdﬂa&%mw be a beneficiary of all or part of the
payme%%sirom the trust, gxad the Mlbutlon of stich payments is determined by one or more
trustees o‘rﬂmer fiduciarie are‘paamﬁ&d to exercise any discretion with respect to the
distribution taﬁﬁe individual, L shall inchide trusts, conservatorships, and estates created

pursuant to the éégﬁmlstratron bﬁa guardianship.

“Grantor” means the m@wuﬂziﬂstitutlon or entity that established, created or funded the
trust and shall also mcludéﬁ@manes as 1) defined by Arkansas Code 28-69-201 and third
parties as contemplated by 2) Arkansas Code 20-77-301, et seq. Definition of a Trust.

TRUSTS ESTABLISHED PRIOR TO 8/11/93

1 State Law
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All transfers to trusts established on or before August 10, 1993, are governed by the
terms of Act 1228 of 1993 and by federal law in #2 below. Act 1228 of 1993 provides
the following guidelines:

A provision in a trust, other than a testamentary trust, which limits the availability of, or
provides directly or indirectly for the suspension, termination or diversion of the
principal, income or beneficial interest of either the grantor or the grantor’s spouse in
the event that the grantor or grantor’s spouse should apply for medical assistance or
require medical, hospital or nursing care or long termy gmtodlai nursing or medical care
shall be void as against the public policy of the S%adf&e#Arkansas without regard to the
irrevocability of the trust or the purpose for whch‘mgtawst was created and without
regard to whether the trust was created puﬁsua‘nt to coufi ﬂrder

F

2. Federal Law
The following federal policy was apphcﬁﬁh to trusts establlshed wfnr to 8/11/93.
a.  Trust Established by the Client orE«p{ﬁse Mg;gitald Quallfymg&'rust

A Medicaid Quahfymg W&t is a trust on%ﬂar legal device” establlshed by an
individual {or his-the mdmdual’s spouse) wh’é is the beneficiary of the trust and
who gives a trustee anyﬁs,cretmﬁm use of t‘im%rust fund.

A ”snmuét tégel device” is Mned asaﬂ érfangeme@ instrument, or other
devmé hﬁuch dmaot quallfy*éwsa‘ﬁg.lst und@ shate law, but which has other
chara‘&g:ﬁtucs otﬁust leg., asc(ow account, savings account, pension fund,

- J‘.ﬂ#_*@'gther acceurm managed by a custodian, guardian or
i u_eﬂ: ha ﬁéamfy ob@tlon) ._Any such legal device described
E above q_ﬂglso b&snbnsndered‘arw:cald Qualifying Trust.

k(?

\ »  Ifan indivic |s noi*fi%ally competent and a trust is established for the
x‘ ""‘mdlwdual by a{ ardlanﬁr%egal representative (including a parent for a child),
“mlg the indivigl's resources, the trust will be treated as having been
esta@ﬁshed by &e individual, since he could not do it for himself.

With a f@g@g@gﬂualﬁymg Trust, consider as a resource to the beneficiary (for
eligibility puposes) the maximum amount that a trustee could disburse if he
exercised his full discretion allowed under the terms of the trust. This amount is
deemed available to the individual whether or not the distribution is actually
made. The amount actually distributed by a trustee is counted as income {if
paid from the current monthly interest} or a resource {if paid from the principal
or from past months’ accumulated interest)._This provision does not apply to
any trust or initial trust decree established before April 7, 1986, solely for the
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benefit of an individual with a developmental disability who resides in an ICF/1ID

facitity.
1) If Clientis Trustee - If the client is trustee of a trust established by himself or

2)

his spouse, consider the trust assets as a resource if he has legal authority to
revoke or dissolve the trust, or to use the assets for the benefit of himself or
his spouse.

if Appointed Trustee with Full Discretion - if the client is beneficiary of a
trust with an appointed trustee who has, ﬁiﬁjﬁiscretion for use of trust funds

for the client’s benefit, consider the t»r‘w:? ésets as a resource to the client.

If the appointed trustee has |Jmiﬁd dlscretlon- %e assets will be considered
available to the max1mum aaﬁent allowed by them whether they are

1} Con5|dera\t of TrustPrincipal - If the applicant, as beneficiary of the trust,

ﬁas no acce%gto the trust principal, it is not considered a resource to him. If
theg tzust{a@weement provides for regular payments from the principal to the
bent ; "they are considered to be income in the month of their receipt

and, If retained, to be a resource in the month(s) following.

When the beneficiary of the trust has direct access to the principal of a trust
it is considered as a resource and withdrawals are not considered as
income.

Consideration of Interest Income from Trust Principal - When the
beneficiary has legal access to the income from the trust principal, it is
considered to be income as it becomes available, whether used or not._ If
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not used, the amount will become a resource in the month{s) following its
availability.

When the beneficiary has no right to the interest income from the trust
principal and it is added to the principal, it is not income to the beneficiary,
and only the trust payments made to the beneficiary are considered to be
income. _If retained, the payment(s} will be considered a resource in the
month(s) following.

if the trustee exercises authority over th i
payments are still considered to be inte
received direct or “in-kind”. '

TRUSTS ESTABLISHED 8/11/93 AND LATER

1. General Provisions

All transfers to trusts establi ,e_d August 1f‘4;§9 P'iater are governedahy the terms of
OBRA 1993 which, as federa] | \g, &upersedes Aat -».28 and other applrcable policy
previously considered. '\-; W R

L N

- $He

The con5|derat|on of trusts estaﬁf%hed Au@g 11, 1993';6; Iater is as follows:

a. An mWWa consi@ﬁd to! 1wéwabllshed a trust if assets of the

indf | were used to form'al cgpart of the @rpus of the trust and if any of
the fol ag indivigéitials estab‘&;g:l such trust, other than by will:

JH"..’*

b
on, |ﬁ€i¥dmg any court or administrative body, with legal
to act. u‘%‘«place of or on behalf of the individual or the
) mdlwdu%?!s spouse; or
X 4) A persd@;jncludlng any court or administrative body, acting at the
1 -.ﬁ?ﬁgpm or upon the request of the individual or the individual’s
Spﬁ@e
b. (fthe corpus of a trust includes resources of an individual and resources of any
other person(s), the provisions of this section shall apply to the portion of the
trust attributable to the resources of the individual.

¢.  With the exception of a trust as described below in subsection No. 4 {Trusts Not
Considered an Available Resource), this section (1a & b) shall apply without
regard to:
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1} The purpose for which a trust is established;
2) Whether the trustees have or exercise any discretion under the trust;

3) Any restrictions on when or whether distributions may be made from
the trust; or

4} Any restrictions on the use of distributions from the trust.

2. Consideration of Revocable Trusts
a.  The corpus of the trust is considered avad&l’ﬁgfo the individuatl;
b. Payments from the trust to or for theMt@’fme mdwrdual are con5|dered

v s e gl E.

income to the individual~; and ,""“::J" . \

c.  Any cther payments from the, tmm (e g.,to another"ia@udual) will be treated as
a transfer of resources. b

"

3. Consideration oflrrevocable Trusts h ™ y _ﬁ\
a. Ifthe trust permits p@%ents under é‘ﬁqdm’umstances toor for the benefit of
the individual, the poman%%e corpus T’l“Qm whlch payment to the individual
could be made {or the mwme oh the corpus ﬁ:am WhICh payment to the
mdlwd@m be made}“ﬁall be éb’m‘m{ed a i’eﬁ@urce available to the
mdnﬁé@ andpmnents acfﬁa]lxmﬁe fr&@ 'ﬁaat portlon of the corpus shall be

cons@eﬁgg as follow A ,.{;
1} %ya}ents%?w for the bangft of the individual shall be considered
s ",_’ . incoligg: téfkthe mdwiﬂual
2) P&ymentsfgxany otherﬁypose shall be considered a transfer of
otirces bylh&mdmdual

&ny portion c;?we corpﬁ&@f a trust from which, or any income on the corpus
%ﬁa which, no ép,a‘yment could under any circumstances be made to or for the
ben@ﬁ%pf the Wldual shall be considered, as of the date of establishment of
the tru&tfm{-ﬁi&ter the date on which payment to the individual was
foreclosed?xe be a transfer of resources. The value of such trust shall be
determined by including the amount of any payments made from such portion
of the trust after such date,

4. Trusts Not Considered an Available Resource

A trust will not be considered an available resource to an individual if it meets the
criteria of one of the 3 trusts described below:
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a.  Atrust containing the resources of an individual under age 65 who is disabled,
as determined by SS! or MRT, and which has been established for the benefit of
the individual by the individual, a parent, grandparent, legal guardian of the
individual, or a court, if the state will receive all amounts remaining in the trust
upon the death of such individual up to an amount equal to the total medical
assistance paid on behalf of the individual;

b.  Atrust {Re. MS H-110) established for the beneflt of an individual receiving
Social Security and other pension: 'h-:

1) if the trust is composed ONLY ofm"gn Social Security, and other
income to the individual (and f&é@“wna %ed income in the trusty);

2} If the state will receive all%unts rema'haing in the trust upon the
death of such mdmdw&% to an amount equgé tp the total medical
assistance paid on behaiﬁof the |nd|V|duaI subsemlent to establishment
of the trust~; and “:;' . F ;, \\

3) Aslongas tﬁ%ﬁate prowdes fatvm.serwces to mdlwduafs in institutions

under the fedﬁawmme level (3- gﬁhes the SSI payment level) but does

not provide thes: me m%nce to m‘f'é '
¢ Atrust goi g the rese%ces of aa m,Ldual m&&& is disabled, as determined
by S.%WMRT smeets thgfp}iggwiag m@%n

1) ‘}l’he trust '?@a tabllshgd A

A%@sr@&ﬁfﬁ '_ it is mamlned for each beneficiary of the trust but,
% fﬁ@g&a@\nt a{pﬁd management of funds, the trust pools
: ese acmm\s B
. 3) Acw@ts in fh%ifust are established solely for the benefit of individuals
N with d&ebllltles ﬁw 551 or MRT determination, including individuals age
- B5 and‘é’;ﬂer) by the parent, grandparent, or legal guardian of such

'ndwudﬁn{g or by a court; and

ally needy individuals.

managed by a non-profit association;

4} i"’{ﬂm ei‘(tent that amounts remaining in the beneficiary’s account upon
the'death of the beneficiary are not retained by the trust, the trust pays
the state from such remaining amounts in the account an amount equal
to the total amount of medical assistance paid on behalf of the
beneficiary.

5. Hardship
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If it is determined that denial of eligibility due to the transfer of resources into a trust
would work an undue hardship on an individual, the hardship provisions at MS H-720
mnay be applied.

6. Inquiries to the Office of Peliey-and-tegal-SericesChief Counse] (ORLSOCC)

When a-the easewerkereligibility worker becomes aware of the existence of a trust or of
the transfer of resources into a trust, whether made by an individual, spouse, court of
law, etc., the trust document along with other pertmenf:documents ande-cover

memefanéum—giwrg-a#mienmen-a%ble-wnl be sent through-eBoctuselectronically
to the Division of Agmg—and—AeleMemeesCounty OQeratlon with a request for review

|

by the Office of Pehey—aﬂd—kegal—SemeesChlef Counsel. %_MS E-501).

.3 SR %
H-305 Documentation of Resource Tramsfers L N
MS Manual §2/43/15??/22/189 . 9 h

&
il

Each individual who is subject to a pgnalty for uncom&)@n d transfers and w&g applies for
Medicaid must complete Form BCODHS:#27, Dlsposa! 0€ﬁ§sets Disclosure, in conjunctlon with

his/her application for assistance. The&aﬁé% igibilit
applicant/recipient {or to hlS/hEl’ represeﬁatrve}tﬁattransfersd :any resources within the

applicable look back pptmé m&%be dlsclo%as a pﬁfﬁ@ffﬁg ehg?bjﬁ‘ty determination.

Reported property tra{ﬁﬁers will be dsocumente;g tw copy of bll‘l of sale, title transaction, deed,
business recards, recem&i&cougﬁ'statements ‘&c A signed statement from the receiving
party of th@t’m ion mav@ﬁe wmew%dencé, The applicant/recipient or person acting on
his bebé‘lf must prowﬁé z@cessaw dggcumentaWto‘”Verlfy the transfer. The
easeweerFellglb:htv workerwlll gl\r@raesswtance when necessary.

‘{t}"’
In addition té&umentmg thé ggtual trawer when a transfer has been made by an
appllcant/rec:plem,. hls/her ellgibﬁ spouse, or another joint owner or account holder and fair
market value compe@&htron wass’gbt received, the easewerkereligibility worker must complete a
Form DCO-778, Resourcgmm and forward it to the individual who received ownership of
the resource, This inquiry is€ompleted to document current ownership of the resource, the
purpose of the transfer, and any expected compensation, If a complete Asset Inquiry Form
cannot be obtained, the easewsrkereligibility worker should attempt to gather the information
through other means, e.g., direct from the client, etc._Assistance cannot be denied solely on the
basis of not being able to obtain a completed Asset inquiry Form.
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H-306 Determining the Value of Compensation Received
MS Manual 01/01/14

The value of compensation received is based on the agreement and expectation of the parties at
the time of transfer__For example, if the purchaser agreed to pay the individual $10,000 in 10
installments of $1,000 each, the compensation is valued at $10,000 regardless of the amount of
any payment(s) actually received at the time of application or redetermination.

e

b

The value of compensation is the gross amount paid or to biﬁfém a tangible form (such as
cash, real or personal property) by the purchaser (the val&e js not reduced by expenses
attributed to a sale)._When compensation is equal to@ryé ‘shan the value of the resource
transferred, the transfer will not be considered unanpensated siﬂférwever any balance of
resources from the transaction will be counted'ﬁtggard the resourceﬁa»fgi,‘?

b

ididered a trans%@r for fair market

ices provided 'FQ{ g’ﬁhe time were m@hded to be
fﬁherefore, any sfer for care or services provided
"r&&%{han fair n@;‘ket value.

When uncompensated:@aﬁmmgsts refer tQ,,M, S H- 3@{ N

“w

H-307 Ownersh eld lm»mmon W Others
MS Manual 01/01/14 *’%:m i 1Y

When re@mﬁé‘es mm by an m :Vlduali‘nmmgra With another person or persons in joint
tenancﬁﬁnancy in conﬂy’%’@n or o‘Ehe? similar arr*angements the resource (or portion of the
resource}: | be conmdered t‘g be tl‘w#erred by the individual when any action is taken, either
by the mdmdtal or by any othen erson tg;at reduces or eliminates the individual’s ownership
or control of suc‘h’eesource Fortgexample Mrs. White adds her daughter’s name to a bank
account._Adding a nﬁ»ﬁe toa r@&mrce in itself does not necessarily constitute a transfer
because, in this case, I\?Fﬁs Mnt&strll has full access to her money, However, the daughter later
withdraws the money._ Théwﬁhdrawal shall be viewed as if Mrs. White had directly transferred
the money to her daughter, and a penalty period will be imposed on Mrs. White if she applies

for facility or Waiver assistance, (Re. M5 H-308)

If in the case of joint tenancy property ownership where an individua) cannot access his interest
in property due to the refusal of the other owners to give consent to sell the property, it should
be determined when the joint tenancy ownership was established.
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EXAMPLE: During the look back period an individual had full ownership of 10 acres of land
but, prior to entering a facility, deeded the property to himself and two brothers
as joint owners who will not consider sale of the property. In this situation, a
transfer of resources should be considered, because an action occurred which
eliminated or reduced the owner’s access to a resource,_If, on the other hand,
the joint tenancy ownership has existed for a period of time longer than the
look back period, a transfer of resources will not be considered and the
applicant’s interest in the property will not be%sﬂmdered a resource if the other
owners will not consider sale of the properfy' .

an individual’s ownership or control of a resource; ﬁwmdwldual wﬁbe given the right to rebut
the presumption of ownership OfJOInt accounm fappllcable and to ﬁ.@@lt the presumption that

MS Manual 88£10/1577/27/189

"-1;-{’; ~: ".'“ .

This section of policy prowdes gmdelmesn@

Determmmgth@appmprlat'épenalty { ', €

1

2 1

3. Determmmg the %!}Ey gor mu‘l‘%’fﬁ transfers;_‘

4, Mmﬁw pen‘ﬁg aerlod f&muma@@ensated transfer to an annuity=;_and

5. ﬁﬁtermmmg thez@énaity pgﬁgd an uncom@ensated transfer due to the purchase of a life

e‘m.

When an uncembensated tram is mad%%nd an individual applies for nursing facility services,
that individual wmmt be ehg:bk r a vendor payment until the penalty period has expired._An
individual in a nur5|ngﬁc1ltty ﬁﬁbe eligible to receive a Medicaid card during the penalty

i’é&mmse eligible.

period, provided he/she

The uncompensated value from a resource transfer is the difference between the fair market
value of the resource at the time of transfer (Re. MS E-514 for real property and MS E-522 for
personal property) and the value of compensation {cash, material goods, services, etc.) received
for the resource (Re. MS H-306).
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A Home and Community Based Waiver {HCBS) apphc‘ant and/or m:,e who transfers resources

for less than fair market value eitherduring tham back period e#a-ﬂe;—a-p-p#eva-l—fepth-e
Waiverprogramwill be ineligible for the Wau‘fé’a%;ogram until one of the followmg is met:

L

A

e the apglicant meets the criterra at MS H- 310 to bemn the penalty nenod the penalty
3

T 5 T
expires, and reapplicatign is made, or ~
¢__the date of the transfer is no Iefag‘ mthe look ba%ﬁgpod or

® _ the applicant enters a nursing féghtyL and t—he—approprkfe penalty period based on the

transfer begms, the genalg,g exgrres, and reaggllcatlon is made for a HCBS Waiver.

oy, w0 i o

A Waiver recipient andjor sgouse who transfer resources for Iess than fair market value after

approval, will be ineligible for the Walver program durmgthe penalty period. Af the end of the
penalty penod reappllcatlon WI|| be necessar'.,r and aII E|IEIbI|It‘y' factors must be verified prior to

ST aaa

ggroval g w

The number @,ﬁi'xonths of mehg@ltty f-eFfa-etI-lty—sePHees-wull be determined by dividing the
uncompensated"\@@e of all resqmces transferred by the individual or spouse on or after the
look back date by théﬁzrrent dfmsor {see Appendix R}~._There is no cap on the total number of
months of rnellglblllty—_v;{ga;{fgg:tron remaining after dividing the total uncompensated value by
the divisor will not be dro'ﬁﬁgd;._The remaining fraction will be multiplied by 30 (days) and the
resulting number will be rounded up to calculate the additional number of days of ineligibility=.
The penalty period will begin on the first day of the month of the transfer or the date on which
the individual is eligible for Medicaid, whichever is the later date.
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Multiple Transfers — The saseweorkereligibility worker will det@%;%e the penalty period for
muitiple resource transfers by treating the total cumuIatME; uncompensated value of the
resources transferred by the individual, the mdiwdual’ ‘SpoUs 2 6r the designated representative
during all the months of the look back period as ong: traﬁsfer— %apphes to all transfers
regardless of the amount transferred—,_The ec-J5<-:».'.«9-|=Ine<-}1=equ|b|l|t'-‘.I worker will add the amount of
all the transfers together to calculate the pem@enod— The penalty Wmd will begin on the
first day of the month of the transfer or the datéggwhich ths;mdlwdual |$*«aeﬁggbfe for Medicaid,
whichever is the later date. .y - = y ¥ i

} - s, 23 = -. i

Penalw an Uncommted _wfer to an‘w - If an applicant with an annuity has not
yet annugizad (i.e., started}@elvmgmular payments) and the annuity is revocable, the
principal of%@e annuity is a c@m;able r&@mrce If annuity payments have begun and the
contract is wrev@g{@ble the nunMr of years of payout of the annuity must be equal to or less
than the number Gﬁe@ars of exp@f}ted life remaining for the individual, based on the life
expectancy tables at Ag Pl 1f the payout years are greater than the life expectancy years,
a transfer of resources foﬁr;gésgf:‘tﬁan fair market value has been made.
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if an annuity is made irrevocable and there will be no payout during the life of the annuitant, the
full purchase price of the annuity is subject to a penalty for transfer of resources.

Penalty for an Uncompensated Transfer Due to the Purchasg ﬁﬁtlfe Estate - The purchase of a

life estate will be treated as an uncompensated transfergf’ i%‘murces if the purchaser does not
live on the property for at least 12 consecutive month:s rg%éproperty is purchased. Also, if
an individual purchases a life estate in someone els%e‘s hnme the #siividual must live in that
home for a period of 12 consecutive manths aff iﬁe date of purch%%n In either case, the full
amount of the purchase price of the life estataﬁ[“ be considered as the«;mompensated

transfer.

€
If the transfer occurred after more ﬂﬁnd&ne year of oc 'cy, the ease-weﬂee# hglblllty worker
will fook at the purchase price of the Wé% fo determ‘i@e if the purchase price was for fair
market value—. {See MS H-306). If the V@_}ue o#‘&g Hfe estate%@ss than the price of the life
estate purchased, a tranﬁﬂ'%@nalty is mmd for ﬁ;e;@f?erencq'é stween the value of the life
estate interest and the Wrchas% Price-. _A—dete#minataen—mmt—be—made—as—te—whet—her—an

Ao B AR “Ea g
v
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MS Manual 07/1%

A penalty period shaII m{bg@mlated according to MS H-308 if:

1. The resource trans%ﬂ"red was a home, and title to the home was given to:
a. The individual's community spouse;
b. A child of the individual who is under age 21, or who is blind or has a disability
(as determined by SSA or MRT);
¢.  Achild of the individual (other than a child described in “ b” above) who lived in
the home for at least two years immediately before the individual was admitted
to a medical institution, Waiver program or nursing facility and who provided
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care to the individual which allowed the individual to remain at home during
that time rather than enter an institution; or
d. Asibling of the individual who has an equity interest in the home and who was
residing in the home for at least one year immediately before the individual was
admitted to a Medical institution, Waiver program or nursing facility;
2. The resources were transferred:
a. To the individual’s spouse or to another for the sole benefit of the individual's

spouse;
b. From the individual’s spouse to another for't
spouse; {'

c. To the individual's child who has a Bgrmanent o
determined by S5A or MRT, solgf the benefit of
described at MS H-304 solel\fg i

d. To atrust (including a trust descﬁ&d at MS H:304) estaﬁ’h@,ad solely for the
benefit of an individyal under 65 yeaﬂsoff_‘“ wﬁﬂo has a dls%@y {as

determined by SSA° .ﬁ@t or Railroad Retirement Board).

;’ o -.:..
I\( NOTE: Sole benefit means that it Mkber?&%mdwd«g&@nly and that no other
individual gg% beneﬂtﬁ;@n the ! red resggrce during the lifetime of
el to

the indjyi n the "e:;_l_ t’r%‘ﬁ@jed- -There must be a legal
docume xecuted 2stablish 4 ansfer and“gndence of “sole benefit”, and it

must be estab ished the trans ".;, ed resource will have some immediately

rable 'T‘%{j m@m # benefit the spouse or child, e.g., a CD or

A mument whﬁch pro mco\ma land or rental property which produces
Ij_f income, et@*l . \ .

- .1
Tty \_1‘\'& Sl
LT

3. Themglwldual mten@@ to dlsjfaﬁs&of the resources either at fair market value or for
thervﬁaable con5|det“gl_%|€n or that the resources were transferred exclusively for a

purpose Gﬁm; than to qixajlfy for medical assistance {the procedures for rebuttai of the
presumptlont%; res Bs were transferred to establish eligibility in MS H-312 are
applicable}-); oF ;,5 y

4. Allresources transf‘erred for less than fair market value have been either returned
directly to the client or used for the client's care-; or

5. Denial of eligibility would cause an undue hardship {MS H-700).
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H-310 Imposing the Penalty
MS Manual 04£014/1677/77/189

For nursing home applicants/recipients Fhe-the penalty period begins on the first day of the
month of the transfer or the date on which the individual is eligible for Medicaid, whichever is
the later date. -Once a penalty period begins, it continues to run untit expiration. (MS H-315)
No penalty period will apply if the transfer can be excluded under the provisions listed in MS H-
309.. During the penalty period, the individual is not eligible fofa vendor payment until the
expiration of the penalty period but may receive other Medkard«serwces with the exception of
Waiver services—._The application must be approved fOL A ?
if all eligibility requirements have been met. A

L
e

Even thau@ the vem@r paymemhas been Mfor nursing home recipients, Medicaid will
contlnwe m cover serwces,mt covéf’s& under the vendor payment.

e -, )
For Home a'nd Community Based Serwces Waiver (HCBS] apgplicants. the penalty period begins

.

on the date Med|ca|d would have been approved [MS C-200 section] if all the following criteria
is met: s

¢ The applicant heets tlje-fina ncial and nonfinancial requirements for Medicaid eligibility;
e The applicant meets the functional need (level-of-care} criteria for the waiver;
e A person-centered service plan has been developed for the individual; and

¢ A waijver slot is available for the individual's placement.

if the HCBS applicant does not meet the criteria, they are not eligible unless the individual
enters a nursing facility or until the transfer date moves out of the look back period. If the
individual enters a nursing facility, the penalty period will be determined and will begin when
the individual meets the medical eligibility criteria and is determined Medicaid eligible. It will
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continue uninterrupted for the appropriate period of time even if the individual leaves and
returns home. In that situation, Waiver services can resume when the penalty period is over.

For HCBS Waiver recipients the penalty period begins on the first day of the month of the

transfer.

For both HCBS Waiver applicants and recipients, once a penalty period begins, it continues to

run until expiration. (MS H-315) No penalty period will am:rh.r if the transfer can be excluded

under the provisions listed in MS H-309.
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H-311 Notifying individual of Established Uncompensated Value and

Penalty Period
MS Manual9#/{13£1577/7?/189

If otherwise eligible, when uncompensated value is established, the individual must be advised
of that fact before the application or redetermination is completed=._The individual will be
informed by letter (Form BEODHS-732) that he/she transferred a resource at less than fair
market value and that the uncompensated value will resuit in_ d penalty period unless he/she
for some purpose other than

| t»he electronic record.

can provide convincing evidence that the action was excl
establishing eligibility—_A copy of the letter will be sca

‘—-.h

For Home and Community Based Services Walvers (H-GBW-HCBS) applicants, when the criteria at
MS H-310 is not met and no penalty period can behmgosed‘ the |nd|"" WI will be sent a
PEODHS-707 informing him/her, that the pen-%;y 59!’ transferring a resot aé?&for uncompensated
value will be total ineligibility for the Waiver pro%,for five %éars from th&glﬁte of transfer,
unless the individual enters a nursmgfaq_lty or meets the criteria at MS H-310.%;

If the individual does not respond to the‘a!éiﬁtfz QGGDHS 73‘2 ‘Notlflcatlon of Asset Transfer at
Less Than Fair Market Valus wnthm 15 &aﬁ_ itw ssumed ﬁa’a,t he does not wish to rebut
the presumption that % ;

H-312 Rebuttal' r

Establish Ellglblht

MS Manu@mm& A
"-‘_

: N
When a@ﬁdlwdual elects rebut%é resumptlon that the resource was transferred to
establish é&&a;hty, he will be; WOrmeﬁe%bat it is his responsibility to present convincing
evidence thatthg resource wasknansferreﬁfexcluswely for some other purpose.

«s

The individual's sta’f:’@éﬂent cong_;mlng the circumstances of the transfer will be obtained and
should include (but ne%ém hg.ﬁmlted to) the following points:

1. Purpose of transfer‘ef resource;;

2. Attempts to transfer resource at FMV;;

3. Reasons for accepting less than FMV for the resourcey;

4. Means of or plans for supporting himself after the transfer-; and

5

Relationship, if any, to the person{s) to whom the resource was transferred.
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The individual will be required to submit any pertinent documentary evidence {e.g., legai
documents, realtor agreements, relevant correspondence, etc.).

The individual's statement of purpose for transfer of the resources and any documentary
evidence provided will be evaluated to determine if the transfer was exclusively for some
purpose other than establishing Medicaid eligibility—._Refer to MS H-313 for factors which
indicate the transfer was for a purpose other than to establish Medicaid eligibility.

H-313 Factors Which Indicate Transfer Exclusi{g,ﬁy for Some Other
Purpose e N

MS Manual 93/04/3477/27/189 ity

may mdicate t‘i%gf ffesources were
n establlshlng ehgtBﬂﬂVy

The presence of one or more of the foilowing f;
transferred exclusively for some purpose othé&
1. The occurrence after transfer of the re

a.

the time the resource%s ﬂ‘a@%;e[red— ori
c.  Unexpected loss of i mconagr whlch Qggwd have mlyded eligibility at the time

the reﬁu&:@e@és ‘transferrﬁm- __;;f" j«r_;;. _--;»;,1 \A
T - “-'Q’ ..-.""
2. The resourc&}ﬁ getalned) euld not ﬁﬁ%@used tot a{% esources to exceed the resource
Ly
limit at the tim ﬁfrtransfeﬁ *&35_‘-\_

3. The transfer wa@ @auftm’dered for the purpose of satisfying an obligation in existence at
the time of that tram?ér
If the individual indicates that he had another purpaose for transferring the resource but
protection of the resource against use for medical or nursing home expenses was a factor in
transferring it, the presumption that it was transferred to establish eligibility is not rebutted.
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H-314 Apportionment of Penalty for Spouses
MS Manual 84£01/1472/7?/189

if the Institutionalized Spouse (IS) is serving a penalty period due to a transfer of resources for
less than fair market value, the penalty period will be apportioned between spouses if the
Community Spouse {CS) otherwise becomes eligible for medical assistance.

If a penalty has been apportioned betwaem twovmﬁtutlonallzegi spouses and one spouse dies,
the penalty period for the m@aﬂng spous‘efwll be exﬁn@d by thgappropnate amount.

When an«1§ imder a penaltyt&&s or g@@s home, the CS of that individual later enters a facility
and the penaiﬂ'perlod ofthe4§ has notmg expired, the CS entering the facility will inherit the
remainder of thégénalty prewouﬁy imposed.
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H-315 Penalty Continues Without Interruption until Expiration
MS Manual 02413445722/2?/189

If an institutionalized resident under a transfer penalty leaves the institution, the penalty period
will continue to run—_If the individua! later reenters an institution and reapplies for Medicaid,
the easewoarkereligibility worker will not only inquire about transfers in the appropriate look
back period from the date of reapplication, but will also check the case record to determine the
length of the penalty previously imposed and whether or not that penalty has expired-. The
break in institutional status does not eliminate or disrupt aﬁ:h“avity previously imposed.

Even thougﬁthe penalty for{luksmg fm%&semces continues until expiration, an individual
living in the ccmﬁlumty may sﬁ?ﬁ)e foundreligible for Medicaid in a Medicare Savings Program

category. S \i'
~ 7y

H-316 Transfer Gfﬁtggﬁigi'ées Divisor Definition
MS Manual 01/01/14?2/??/189

The Transfer of Resources Divisor is one of the numbers used in the calculation to determine the
penalty period resulting from a transfer of resources for less than fair market value.

The divisor is defined as the weighted average per diem Medicaid rate multiplied by 30.42 and
rounded to the nearest dollar to obtain a monthly amount, calculated from cost reports
submitted for the cost reporting period from July to June, and then applied to the following
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calendar year. The weighted average rate is calculated annually. Medicaid LFC-nursing facility
resident days reported on each facility’s cost report wili be multiplied by each facility’s per diem
rate. The sum of the calculated amounts will be divided by the total resident days to get the
weighted average rate. The divisor will be re-determined yearly by the Division of Medical
Services with any resulting changes taking effect on April 1st. The divisor for the current year is

indicated on MS Appendix R.

When there is a change in the divisor, the penalty period will befeassessed at the next
reevaiuation, or earlier if requested, or at reapplication. ‘

if the client is currently eligible in a EF&-nursing facullty m&“ljgcase but not receiving a vendor
payment due to penalty, the client will be reassess@af reevalua@i@ﬁ or earlier if requested. if

e
the client is now eligible for vendor payment, qur payment wnllbeﬁpproved beginning the
month of reassessment.

i,

If the client is not currently receiving Hienursmfg_famllt'_.,r or HCBS Medicaid but?@a pplies and is
under a previously imposed penalty, tﬁe*penalty peno&ﬁﬁ"ﬁe reassessed using ‘the current
divisor. If eligible, the nursing facuhty@a&e%he approveﬂ W;‘Rh coverage not granted before
April st or before the three-month retr’agpeno“é@a&ed on thege@ent application, whichever is
later._If eligible, the HCBS case will be approved W|th ) coverage not granted before April 12 or
before the allowed Medlcald bemn date in the approprlate HCBS policy in section MS C-200.

t "Fi \-: |
H-317 Reacqutsuiqn of/ 0 'f;ﬁrdtditlon' ‘Epmpensation Received on
Resourceifi@nsfer at| c9s B
MS Mamafm/oum B

90
Resources t&fat are either ré{@ned dlret;t{y to the client or used for the client’s care will reduce
the penalty pm%d— The casewerkereligibility worker must verify the value of resources that
were either retur';#@d to the cheﬁi or spent for the client’s care, and make a determination as to
the extent the retun@ﬁ resourc?ﬁsshould reduce the penaity period—._This determination will
include ensuring that th@ ﬁatg@ﬁgd resources were returned from the individual to whom they

were originally transferred:

If transferred resources are returned to the individual who transferred them, no penalty period
will be imposed, i.e., the transfer will be considered as if it had never occurred-. However, an
individual who regains transferred resources may not be eligible for a period of time due to the
value of the resources—. If only a portion of the transferred resources are returned, a penalty
period will be calculated based on the value of the resources not returned and will begin with
the date of transfer of the first transferred resource not returned.
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The receipt of additional compensation for a resource which was transferred at less than fair
market value reduces the consideration of uncompensated value for that resource by the
amount of additional compensation received—-. The additional compensation received plus
remaining uncompensated value {if any) will be counted with the value of the other resources of
the individual.

H-320 Income Transfers

MS Manual 01/01/14 _

As the definition of assets includes income to which an |Mal is entitled but does not
receive, a penalty for transfer must be considered wh&a, Jﬁer e@mple an individual takes action

to: Tt
1. irrevocably waive pension income;; .,f'.‘ g
2. Waive an inheritance~; ‘*“ .
3. Divert income to another recipients; or b A :
4. Give away income during th&mﬂigh of recelpt‘t;éffae IS/CS.

. T Y
;* ek '.»“

The penalty period due L@%hauncompenkg%ed valuené'an mcomg.tfansfer is determined
according to MS H-3;;T~’1 Amoats of uncon@ensaﬁed vaﬁe @ng their periods of consideration

)

may be affected by the ;ecelpt of'¢ik pensatlefz @,’?Iater tlme— _Refer to MS H-317 for
e '

treatment. A X = E. ,x

H- 321‘?&:!&1‘&3@ &ppl fﬂEBen eﬁlq »hf':.,'
MS M&aﬁé’l 07/13/15 " N G

‘\‘-,. .

-
\'\r %
e

Federal reg‘w&wns require th@, asa céncﬁtjon of eligibility, an individual must take all
necessary stepsta gbtam any éﬁr? ities, pensions, retirement, and disability benefits to which
the individual is enht’i@d— These §eneflts include, but are not limited to, veterans’
compensation and pens@ps I security benefits, railroad retirement benefits, and
unemployment compensatipnge. If an individual fails to access any benefits to which he is

entitled, he will not be ehglble for Medicaid.

If otherwise eligible, Medicaid coverage will begin/resume on the first day of the month that the
individual takes the necessary steps to obtain the other benefits.
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H-322 Determination of Uncompensated Value and Penalty Period

When Income Has Been Diverted or Waived
MS Manual 92413/4527/72/182

When income has been given away, the penalty period during which vendor payment will not be
paid will be determined according to the amount of income not received, based on the life
expectancy of the individual who is being penalized-. (Re. Appendix L)

There is no penalty when an eligible Inﬂkuh@m&;ed Spous@g\/es part or all of his income to a

Community Spouse in accordance with Wmethe@oﬁe&z at Mng g 0 and on the BEODHS-712.
-\"f‘l

H-323 Income Hﬂﬁéfved#ﬁ;d Traﬁéfgrmﬁin%ﬁ Same Month
MS Manual 08/10/15" ;L' .

s f,
> et AND tmf i;ﬁ% same «:ﬁbnth the funds are treated as income in the
month r@ﬁed ahaia;;‘b treatﬂ gs a resou%”m{hé& ‘nonth when considering transfer of
resoureé"é» The pena!ty%ygd W Ei@gln on the first day of the month of the transfer or the

date on wﬁi@the |ndnndua‘l ellglblefﬁ@r Medlcald whichever is the later date.
Y -

H-324 Wherizm:t Inehglbig& Spouse Gives Away Income
MS Manual@;/eqr/-w 3{??(183.-- J

No penalty wifl be lmposi"éé:'d ¢ n ilnstitutionalized sSpouse {1S) if the individual's eCommunity
sSpouse (CS) gives away income belonging to the CS or fails to access CS income, since the C§8's
income is not counted toward the 15's eligibility nor in the budget for vendaor payment-,
However, if a CS takes such action, no payment will be made from the income of the eligible IS's

income to compensate the CS for the income not received.
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If the ineligible sSpouse of a Waiver applicant/recipient has given away income or refused to
access income to which that spouse was entitled, no penalty will be imposed on the Waiver
applicant/recipient, since the ineligible sSpouse’s incorne has i effect on a Waiver
applicant/recipient’s eligibility. 4

Resource Allowance (CSMRA)
MS Manual 01/01/14



