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BIJRCH!{OOD BAY -- HIGHT{AY 7 SOIITH
sEwER TMPROVEMENT DTSTRTCT NITMBER 20,
CARPENTER DA}I-CATHERTNE HEIGHTS SEWER
TMPROVEMENT DISTRICT NI]II{BER 24, LITTLE
I4AZARN SEVüER IMPROVE}ÍENT DISTRICT NTIMBER
27 , HTGHWAY 70 WEST WATER TMPROVEIT{ENT
DrsTRrcT NUMBER 31, lfARrON ÀNDERSON ROAI)
VÙATER IMPROVEMENT DTSTRICT NTJtr{BER 37,
RANDY AND DEBOR,,ATI BURROUGHS, BOB AND
PATRTCTA CHARLESWORTH, RjAYMOND AND LOUTSE
SCOTT, AND RON WILLIAIT{S

VS. NO.93-1639

TRICE ELLIS, PEGGT MARUTHER, PAT MCCABE,
BOB MESSERSMTTH, E. J. 'rPATr PATTERSON,
HELEN SELTG AND DOYLE SHIRLEY, IN TIÍEIR
CAPACITIES AS MEMBERS OF THE BOARD OF
DTRECTORS OF THE CrrY OF HOT SPRTNGS,
ARKANSAS

tr'i T l-.:Fi'\
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PLAINTIFFS

DEFENDANTS

CONSENT ORDER

Now on this d.a'te this matter comes before the Court and it

appearing to Èhe Court that Èhe attorneys and the parties have

reached a Consent Agreernent as to all issues in this case and from

a review of th,e pleadings, staternent and stipulation of counsel,

the agreement announced to the Court, a review of the applicable

law and atl other matters and things to come before the Court, THE

COURT DOTH FIND AND ORDER:

1. Plaintiff Burchwood Bay Highway 7 south sewer

Improvement District Number 2O is an inprovenent district organized

and existing under ttre lar¡s of the State of Arkansas' and. the area

covered by the district lies.within Garland County, Arkansas.

2.. Ptaintiff Carpenter Ðan-Catherine Heights Sewer

Improvement District Number 24 is an improvement district organized

and. existing under the laws of the State of Arkansas, and the area

covered by the district lies within Garland County, Arkansas.
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3. Plaintiff Little Mazarn Sewer Improvement District Number

27 ís an improvement district organized under the laws of the State

of Arkansas, and the area covered by the district lies within

Garland County, Arkansas.

4- Plaintiff Highway 70 West l{ater Improvement District

Number 31 is an improvement district organized and existing under

the laws of the State of Arkansasn and the area covered by the

district lies within Garland County, Arkansas.

5. Plaintiff Marion Anderson Road frlater Improvement District

Number 37 is an improvement district organized and existing under

the laws of the State of Arkansas, and the area covered by the

district lies within Garland County, Arkansas.

6. Plaintiffs Randy and Deborah Burroughs are residents of

Garland County, Arkansas, and oûtn real property within the

boundaries of the Burchwood Bay Highway 7 South Sewer

Improvement District Num.ber 20, which property lies outside the

corporate limits of the City of Hot Springs, Arkansas (hereinafter
rrttre Cityrt) .

7. Plaintiffs Bob and Patricia Charlesworth are residents of

Garland County, Arkansas, and o$rn real property within the

boundaries of the Marion Anderson Road lrlater Improvement DistricÈ

Number 37, which property lies outside Èhe corporate l-inits of the

City, but within Garland CounÈyo Arkansas.
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8. Plaintiffs Raymond and Louise Scott are residents of

Garland County, Arkansas, and orrn real property within Garland

County, Arkansas, but outside the corporate limits of the City.

9. Plaintif f Ron lrlillians is a resident of Garland County,

Arkansas, and ohrns real property which lies within the boundaries

of the Lake Hamilton glater Improvernent District NumJ¡er 28, which

property lies outside the corporate linits of the city, but lies

within Garland County, Arkansas.

1-0. The Defendants are the duly elected and acting members of

the Board of Directors of the City, a City of the firsÈ class

orqanized and existing under the Ìaws of the State of Arkansas, and

lying within Garland County, Arkansas.

11. The Defendant's in their capacitíes as members of the Hot

Springs Board of Directors are the governing body of the cíty.

L2. The lawsuit as originally filed named as Defendants the

seven city Directors serving in that capacity on June 7, 1993, to-

wit: Melinda Baran, Jay ChessTrir, BilI Edwards, Trice EIIis,

Elijah Harris, Bob Messersmith and Doyle Shirley. On that.date'

the City Directorsn acting in their capacities as members of the

Board of Directors, passed and enacted Resolution 282L" The

Resolution hras codified as Section 9-4-10 of the Hot Springs Code.
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13. Resoh¡tion 2821 referred to in paragraph number 12 above

herein put into official forn a set of practices that had been

pursued by agents and employees of the City for some tirne prior to

the enactment of the Resolution.

L4. Resolution 282L and CiÈy policies based on it required

that before any future water or sewer servíce would be provided t'o

property lying outsid.e the corporate linrits of the City' the owners

of the property must do the following:

(a) File a petition to annex Èhe property to the

city with the Garland County Court if the

property is conÈiguous to the city boundaries.

(b) FiIe a rrpre-annexation agreementer with the

City if the property is not contiguous to the

Cityts boundaries, and also execute and

deliver to the City a ItBilI of Assurancerr.

The intended effect of these documents was to

bind the property ovtner, oF any future ov/ner,

to voluntarily petition Èo annex the property

to the city at suctr tine in the future that it

is contiguous with the bounclaries of the city'

t-5. After the enactment of Resolution 282L, many petitions to

annex, pre-annexation agreements, and bills of assurance were

executed., and filed or delívered to agents and employees of the
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City by residents of Garland CounÈy, Arkansas, in order to obtain

water and. sewer service from the city for properties they own which

Iie outside the corporate boundaries of the city.

16. Resolution 282L and. City policies and actions resulting

therefrom violaÈed Article 3, Section 2 of the Constitution of the

State of Arkansas in that citizenst rights to vote on annexation

to the City $rere impaired and forfeited by these practices of the

city.
i.7. Resolution 282L and City policies and actions resulting

ttrerefrom violated numerous agreements previously entered into

between the City or its previously autonomous hlater Cornmission and

Sewer Committee on the one hand and the various water and ser¡ter

irnprovement d,istricts formed in Garland CounÈy on ttre oÈher" These

agreements obligated the City to provide water or se$rer service to

property owners in the districts upon request" The Pl-aintiffs and'

other property ohrners in Garland County have reasonably relied on

these agreements in the past and have the right to enforce these

agreements against the citY.

i-g. Some ptaintif fs and other property or^/ners in Garland

County have for years paid. improvement district taxes to construct

the distribution and collection systems of the various water and

sel¡¡er improvement districts. These districts v¡ere formed and the

taxes !.¡ere paid in reasonable reliance on ttre city I s promises and

past practices of allowing connection to the city water and sewer

systern with no other prerequisites required. The Defendants are
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now estopped from requiring property owners to either annex to the

city or promise to do so in the future in order to obtain city

water and ser¡¡er service.

19. Rèsolution 282L and the Cityrs policies and actions

resulting therefron, insofar as they relate to set/er service,

violated agreements made in the earJ-y 1970s between the City and

the United States Environmental Protection Agency. The City

guaranteed, in exchange for a grant from the federal government

used to construct ne$/ sevrag'e treatment facilities, tilat the sewer

system would be a regrional one. That is, it woulcl accept

connections and provide service to property outside the city

limits. No mention. was rnade of any preconditions, and. the city

cannot be allowed to add such now.

20. The Plaintiffs and other citizens and property owners of

Garland County, Arkansas, have reasonably relied on the City¡s

promises described in paragraph 19 above herein" and nolu can

enforce these promises againsÈ the City as Èhird-party

beneficiaries of the aqreernent"

ZL. DurinE the period of Eirne that the present sewer system

was being constructed various sevre.r improvement districts entered

into ag'reemenÈs with the City to loan the City money to finance

parts of the sewer collection systen which r¡rere the Cit'y's

obtigations. In doingr soo the d.istricts and property owners within

ttrem relied. on the Cityrs promises to allow connection to the sewer

system when completed without further prerequisites" The City is
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nol.t enj oined from violating those agreements by requ j-ring

annexation or promises to annex in the future as a precondition to

Se\¡/er SerViCe.

22. By Resolution 2977 adopted March 2L, L994, the present

Defedants, members of the Board of Directors of the City of Hot

Springs, Arkansas, repealed Resolution 282L which is the subject

matter of this lawsuit.

23" The Defendantso as representatives of the city of Hot

Springs, and agents and enployees of the City are PermanentJ-y

enjoined from doing any of the following:
(a) Requiring as a condition of receiving hook-ups to the

city sewer systern ttre execuÈion of an annexation or pre-annexation

agreement by any property otner or other individual;

(b) Refusing to provide sewer service to any property either

inside or outsid.e the City lirnits of the City of Hot Springso in

the Greater Hot Springs area covered in the Master Plan for a

sanitary ser¡¡erage system dated December I L97 O s aS prepared by

Albert Switzer and Associates, Consulting lingrineers, vrhen the owner

or os/ners of said property provide, êÈ the cost of t'he owner or

ohrners, suitable lines to connect to the existing sewer system, and

further provided that the sewer system has the capacity to service

the additional customer(s) "

24. The Court hereby orders that aIl petitions for annexation

and a1l pre-annexation agrreements and aIl bills of assurance

mentioned in paragraph 15 above trerein v¡hich hrere executed as a

resuÌt of the requirements of Resolution 282L are void ab í¡ritio.
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DATE;

APPROVED AS TO FORM
AND SUBSTANCE:

RONALD G" , Attorney
for Plaintiffs

DAVID V\fHTTE, Attorney
Defendants
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25. The City of Hot Springs is hereby ordered and directed t,o

pay a Seven thousand and OO /IOO Doll-ars ($7,000"O0) attorneyrs fee

and the costs incurred by Plaintiffs in this action to Ro¡:lald G"

Naramoreo the attorney for the Plaintiffs and to pay same within

thirty (30) days after entry of this Order"

IT IS SO ORDERED"
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JEAN Nlt
HOTGARLAND COUNTY'


