
DEPARTMENT OF HUMAN SERVICES, DIVISION OF MEDICAL SERVICES 

SUBJECT:  DHS Telemedicine COVID-19 Response Manual 

DESCRIPTION:   This rule is needed to render maximum assistance to the citizens of 
Arkansas so the Department of Human Services (DHS) may continue to provide services 
to its clients between the expiration of the public health emergency through the end of the 
year.  The temporary provisions amend certain rules and provide guidance, safeguarding 
DHS with adequate time to close out temporary measures that will no longer be needed in 
coming months without creating a financial risk for the state.  

DHS identified certain rules needing temporary revision and the necessity of continuing 
guidance to providers and clients so that services provided by the agency are available for 
the remainder of the year or through the national health emergency.  The rule continues 
certain rule suspensions and issued guidance that began in March 2020.  The provisions 
in the rule are temporary, expiring either on December 31, 2021, or upon the end of the 
federal national health emergency, as detailed in the rule.  

The affected areas and rules manuals are as follows: 

DDS Developmental Rehabilitation Services Medicaid Provider Manual (COVID-19 
Response Manual Section 241.000—First Connections Developmental Therapy 
Telemedicine) 

DDS Occupational, Physical, Speech-Language Therapy Services Medicaid Provider 
Manual (COVID-19 Response Manual Section 244.000—Telemedicine for Occupational, 
Physical, and Speech Therapists and Assistants) 

DDS Child Health Services/Early and Periodic Screening, Diagnosis, and Treatment 
(EPSDT) Medicaid Provider Manual (COVID-19 Response Manual Section 245.000—
Telemedicine for Applied Behavioral Analysis (ABA) by a BCBA) 

DDS Autism Waiver Medicaid Provider Manual (COVID-19 Response Manual Section 
246.000—Telemedicine for Autism Waiver) 

DMS Medicaid Provider Manual Section I (COVID-19 Response Manual Section 
260.102—Telemedicine Originating Site Requirements for APRNs and Section 
260.103—Telemedicine Originating Site Requirements to Allow Services to a 
Beneficiary in His or Her Home Through Date of Service December 31, 2021) 

DMS Outpatient Behavioral Health Services—Medicaid Provider Manual (COVID-19 
Response Manual Section 265.100—Behavioral Health Telemedicine Services) 

EXHIBIT K



PUBLIC COMMENT: No public hearing was held on this proposed rule.  The public 
comment period expired on May 10, 2021.  The agency provided the following summary 
of the public comments it received and its responses to those comments.  

Commenter’s Name:  Jaqueline Pendleton, on behalf of Summit Community Care 

1:  241.00 First Connections Developmental Therapy Telemedicine: allows telehealth for 
developmental therapy (T1027, T1027UB).   

We do not recall this from previous memos. Is this a new requirement and does it extend 
through only the emergency? 

RESPONSE: Memorandum DMS-40 was dated 5/7/2020. The proposed rule in the DHS 
Telemedicine COVID-19 Response Manual extends it through 12/31/2021. 

2:  260.102 Telemedicine Originating Site Requirements for APRNs: “Virtual Patient 
Check Ins” allows use of a virtual check-in (G2012) to be used to assess whether an 
established patient needs an office visit.   

We do not recall this from previous memos. Is this a new requirement/suggestion for this 
COVID period? We have concerns this might set a precedent. 

RESPONSE: Memorandum DMS-05 was dated 3/31/2020. The proposed rule in the 
DHS Telemedicine COVID-19 Response Manual extends it through 12/31/2021.  

Commenter’s Name: Joel Landreneau, Esq., Crochet & Landreneau, PLLC, Attorneys at 
Law 

1: I appreciate this opportunity to comment on the rule promulgation currently out for 
public comment regarding the use of telemedicine in the Medicaid program. 

Individual Psychotherapy 
This manual explicitly states that Marital/Family Psychotherapy can be delivered via 
telemedicine, and specifically, via telephones.  This was one of the changes made by the 
rule suspensions adopted in the original response to COVID-19. 

What is not explicit is that the use of telephone-only will continue to be authorized for 
Individual Psychotherapy.  This was also a rule suspension issued by the Department 
pursuant to the Governor’s Executive Order 20-06, which has not been renewed.  On a 
prior occasion, I asked the Department if telephone-only will still be permitted for 
Individual Psychotherapy, and I was directed to the Department’s FAQ page which states 
that it is, but which was dated May, 2020, and was issued under the authority of the now-
expired 20-06. 

My question is:  will telephone-only still be acceptable for Individual Psychotherapy, and 
if so, under what authority?  These draft rules do not address it.  I would like to suggest 



reliance on the following language contained in Act 829 that has recently been enacted, 
and with an emergency clause, is in force already: 

The way this reads, it seems as though health insurers are given some discretion to 
determine if “audio-only communication . . . substantially meets the requirements for a 
healthcare service” (Individual Psychotherapy) that would otherwise be covered by the 
benefit plan.  For the sake if clarity, it would be helpful if DHS state clearly how they 
intend to treat audio-only telemedicine delivery, and to make this determination and state 
so in these proposed rules.  I would repeat this request for the other services mentioned as 
well:  Mental Health Diagnosis, Substance Abuse Assessment, and Crisis Intervention. 

RESPONSE:  Audio only will continue to be allowed.  Per your comment, Act 829 
pertaining to audio-only communication is already in effect.  DMS is taking steps to 
revise and promulgate its manuals as timely as the process will permit.  

2: Originating Site definition 



Section 260.103 continues the suspension that allows the originating site to be the client’s 
own home.  This suspends Section 105.190 in the original manual, which is a provision 
of general application throughout the Medicaid program.  Therefore, it would appear that 
this rule suspension would apply to behavioral health as well.  However, all of the 
discussion that follows under this title applies only to physicians, nurse practitioners, and 
physician’s assistants.  It should be made clear whether this suspension is generally 
applicable to all provider types, or only to physicians and their assistants. 

This, too, is the subject of recent legislation.  Act 767 of 2021 applies the definition 
“originating site” to “healthcare services,” which is broader than just physician services. 
Likewise, this law defines “originating site” as including the home of the patient.  
However, Act 767 does not have an emergency clause, so it is not in effect yet.  It is 
important for behavioral health care providers to know that this rule suspension applies to 
their services as well. 

At the time these proposed rules were published, these two bills from 2021 had not yet 
become law.  I would suggest adding them to the list of authorizing legislation under 
which this manual is promulgated. 

Thank you for your consideration. 

RESPONSE: Section 260.103 addresses suspension of the originating site requirement 
to allow all providers who can provide telemedicine services to a beneficiary in his or her 
home through the date of service December 31, 2021. DMS is currently initiating 
revisions to telemedicine rule to promulgate in accordance with Act 767 of 2021 in as 
timely a manner as the process will permit.  

3: I would like to request that you add Supplemental Support to the list of services that 
can be delivered via audio-only telemedicine.  This was allowed during the emergency 
declaration, and that service is allowed via telemedicine under Act 624 of 2021, but there 
is no specificity that telephone-only is allowed.  This is a short service to check on well-
being, and delivery via telephone is valuable. 

RESPONSE: Section 248.000 of the DDS COVID-19 Response Manual addresses 
Supplemental Supports.  

Lacey Johnson, an attorney with the Bureau of Legislative Research, asked the following 
question and received the following response:  

Q:  The proposed rules indicate that, in an emergency situation, DMS has the authority to 
relax the requirement that a provider have an established relationship with a patient 
before using telemedicine.  I see that ACA § 17-80-403(a)(2)(A) allows exceptions to the 
established relationship requirement if “the life or health of the patient is in danger or 
imminent danger.”  Is this the authority DMS is relying upon for the proposed rule or is 
there some other source for this provision? 



Response:  Yes. 

This rule was filed on an emergency basis and was reviewed and approved by the 
Executive Subcommittee on March 22, 2021.  The proposed effective date for permanent 
promulgation is July 1, 2021. 

FINANCIAL IMPACT:  The agency indicated that this proposed rule does not have a 
financial impact. 

LEGAL AUTHORIZATION:  The Department of Human Services has the 
responsibility to administer assigned forms of public assistance and is specifically 
authorized to maintain an indigent medical care program (Arkansas Medicaid). See Ark. 
Code Ann. §§ 20-76-201(1), 20-77-107(a)(1).  The Department has the authority to make 
rules that are necessary or desirable to carry out its public assistance duties. Ark. Code 
Ann. § 20-76-201(12); see also Ark. Code Ann § 20-10-203(b). The Department and its 
divisions also have the authority to promulgate rules as necessary to conform their 
programs to federal law and receive federal funding. Ark. Code Ann. § 25-10-129(b).  
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