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Foundations of Bail

Bail must be available

> Arkansas Constitution: “All persons shall, before conviction, be bailable by
sufficient sureties.” !

Bail may not be excessive
o U.S. Constitution: “Excessive bail shall not be required...”?

Monetary bail is only to be used as a last resort

o Arkansas Rules of Criminal Procedure: “The judicial officer shall set money
bail only after he determines that no other conditions will reasonably ensure
the appearance of the defendant in court.”3

The purpose of bail is to ensure the appearance of the accused in court*

° |n some jurisdictions (not Arkansas) an additional purpose may be to reduce
danger to the community
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Forms of Monetary Bail

i 2 S =T A o T
7 RN ) ! J a- \ Al TR 5\
; i 3 - <. h: »
P Tif ’E : ! - oy 4
= =\ Y "4 d e
o s N~ 3 -
ey w - . 5
N B ¥ i A
; £ : 5
¥ ) -




Considerations in Setting Bail

In setting bail, an Arkansas court “should” consider a variety of factors, all of
which deal with whether the accused will appear:!

o]

e]

o]

[0}

The length and character of residence in the community
Employment status, history and financial condition
Family ties and relationships

Reputation, character and mental condition

History of making appearances (or not)

Criminal record

Whether there are responsible members of the community to vouch for the
reliability of the accused

The nature of the current charge, the apparent probability of conviction and the
likely sentence, in so far as these factors are relevant to the risk of
nonappearance

Other factors indicating roots in the community




Problems with Bail
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Problem: Fairness

Some stay in jail because they lack resources to make bail
o The median felony bail in the United States is $10,000?

o 47% of felony defendants with bonds remain jailed before their cases are
heard because they cannot make bail2

> Detention for lack of resources amounts to a jail sentence for being poor

Some make false guilty pleas to avoid paying bail

> When the choice is a long pre-trial detention or unacceptable expense, a
guilty plea is a way out, whether the accused actually did it or not

o A guilty plea means conviction, and a conviction hurts career and personal
prospects

Some research shows that bail decisions are racially biased against
people of color, although the research is mixed3




Cost to Taxpayers
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Problem: Cost to Taxpayers
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Problem: Public Safety
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Problem: Public Safety

A person who spends even a short period in jail is more li o commit a
future crime!

Pre-trial detention of 8-14 days makes
someone 40% more likely to commit someone 51% more likely to commit another
another crime before trial 2 crime within two years after case completion3

In a study of low-risk defendants, compared to equivalent defendants held no more than 24 hours.




Problem: Public Safety

Pre-trial detention itself causes destabilization:?
o Job loss and financial destabilization

> Home loss and physical destabilization

(o]

Isolation as a result of loss of child custody or marital strain

(o]

Exacerbation of mental health problems

o

Stress and aggression from a dangerous environment
o Opportunity to learn criminal tactics

By destabilizing lives that are often already unstable, pre-trial detention
undermines whatever exists of steady employment, housing, and family
attachments. This leads defendants into more trouble, or new trouble 2




Reform: Options
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In place of suretles courts can encourage appearance in court via superwsed
release, reminders (e g., text), and algorithmic risk assessment tools




Reform: Data/Transparency

T An incremental step to guide future reforms
s A Bill .
e ===cv | HB1788 (2019) by Collins and Gazaway,! now
T the subject of study, would:
P e TR > Require AOC to collect data regarding bail, using its
: ot existing case management software

IHZ BAIL DATA ASD TRANSPAREECY WST.

o Require courts which use the case management
software to record data regarding:

i e bt o Demographics and financial status of the accused
° Nature of the alleged crime

> Conditions of bail and reasons for any bail denial

> Whether or not the accused appeared in court

° Time in pre-trial detention custody

o Cost of pre-trial detention

zaszém B - o Require AOC to report data to ALC quarterly




Reform: Data/Transparency

Better data means better policy. Data can help
the legislature and judiciary determine what
policies around bail are worthwhile, which are
inessential, and which are net harmful
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Transparency itself can improve behavior and
lead to more thoughtful bail determinations.
Sunshine is the best disinfectant




Reform: Clearer Forms

A 2018 study showed that designing clearer summons forms ordering a
defendant to appear in court led to a 13% decrease in failure to appear?

Clearer forms are based on behavioral science?
> Time and resource scarcity means limited time to read in detail

> Some defendants are uncomfortable with legalistic jargon

> Some defendants do not believe their crime is serious, that court is
necessary, or that they may face dire consequences for failing to appear

> Some defendants feel disconnected from formal correspondence which fails
to connect with them personally
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Retorm: Consider Ability to Pay

Many states require that a court consider a defendant’s ability to pay in
setting bail

Arkansas court rules allude to financial condition but do not require
consideration of ability to pay: “In setting the amount of bail the judicial
officer should take into account all facts relevant to the risk of willful
nonappearance including... [the defendant’s] financial condition....”?

Problems with Arkansas’s language:
> Too weak: “should” is aspirational, not mandatory. Courts can ignore “should”
directives but cannot ignore “shall” mandates

> Courts are directed to consider financial condition as it pertains to “the risk of
willful nonappearance,” not as it pertains to the ability to pay

Court rules may preempt legislative action




Reform: Presume Release

Some states provide for a presumption of release but leave courts with
discretion to use other forms of bail; others are moving toward it

o Recommended by the Texas Judicial Council’s Criminal Justice Committee in
20161

Arkansas frames it the opposite way: “The judicial officer shall set
money bail only after he determines that no other conditions will
reasonably ensure the appearance of the defendant in court.”2

> If conditions don’t do the job, the court “shall” (must) set money bail

Court rules may preempt legislative action




Reform: Eliminate Monetary
Bail for Lesser Crimes

Some states have eliminated monetary bail for lower-level crimes. For
example, in New York:?!
o Eliminated for most misdemeanors

o Except sex offenses, criminal contempt for violating an order of protection in a domestic
violence case

o Eliminated for most nonviolent felonies

> Except witness intimidation, tampering, conspiracy to commit murder, certain offenses against
children, sex offenses and criminal contempt involving domestic violence, major drug trafficking

o Retained for violent felonies

A challenge: When there are two tiers of crimes, it’s unclear where to
draw the line

° In New York, after several anti-Semitic incidents, some lawmakers are now
calling for an exception to allow monetary bail for hate crimes?




Reform: Eliminate Cash-Only Bail

Sometimes, courts only allow cash, not even a bond. For a defendant
who cannot come up with the cash, this amounts to a jail sentence on
the basis of poverty

° In one recent Arkansas case, a court set bail at $300,000 cash, with no bond
accepted!?

Eliminating cash-only bail would require a constitutional amendment




Reform: Eliminate Monetary Bail

The most effective way to address the big problems of monetary bail—
uneven justice based on wealth, high cost to taxpayers, and threats to
public safety and society as a result of excessive pre-trial detention—is
to eliminate it

Monetary bail does not work well enough to justify the costs

o For low-risk defendants, monetary bail makes no difference in appearance
rates !

o For high-risk defendants, monetary bail makes no more of a difference than
supervised release, a far less harmful and costly approach 2

Eliminating monetary bail would require a constitutional amendment




Alternative: Supervised Release

Supervised release works as well as monetary bail' with far fewer costs

Arkansas already allows for release conditions with or without bail
including:
o Supervised release under the care of a qualified person or organization

o Supervised release under the care of a probation officer or other appropriate
public official

o Restrictions on activities, movements, associations, residences
Work release only -

Prohibition from possessing any dangerous weapon
Prohibition from drinking or using drugs

(o]

o]

(o]

Relying on supervised release and other conditions would require
additional funding, some of which could be claimed from the savings
realized by reducing the pre-trial jail population




Alternative: Reminders

Phone and text reminders to appear in court are effective
o A 2018 New York City study showed that text reminders reduced failure to
appear (FTA) by 26%1
o Scottsdale (AZ) Municipal Court found that text messages reduced FTA by
51.9% in three months?

o Contra Costa County (CA) reduced failure to appear rates from about 55%
(misdemeanor) and 25% (felony) to a combined rate of 2.5% for defendants
who received texts?

o A Multnomah County (OR) call program reduced FTA from 29% to 16%,
saving $1,320 per FTA warrant avoided and $1 million (net) over 8 months?

The reminders are inexpensive

> One text program costs about $20,000 to install and $2 per defendant per
year®




Alternative: Reminders
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Alternative: Reminders

Post-FTA Messages
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Alternative: Algorithms

Most states which have implemented bail reform have replaced reliance
on sureties with algorithmic risk-assessment tools

These tools compare a person’s characteristics to historical data to
determine how likely someone is to appear at court

Issues:?!

> No tool, no matter how impressive the science, is perfect. Harm can arise
when policymakers and courts overvalue risk-assessment tools.

o Bias is built into the historical data that powers the algorithms. Many studies
have shown that for the same conduct, black and Latinx people are more
likely to be arrested, prosecuted, convicted, and sentenced to harsher
punishments. By mapping characteristics onto this data, the algorithm is apt
to repeat the bias




Argu ments Agalnst Reform

The for-proflt ball bond
industry is indispensable,
securing defendants’
appearances because
underfunded courts have
abdicated the
responsibility

Reducing pre-trial
detention means more
violent people on the
streets

Courts are mdeed underfunded But a for-proflt ba|| bond
industry is not essential, existing only in some U.S. states and
The Philippines. Bail bond companies often do little to secure
appearance. Even when they do perform a service, they
could be substantially replaced with alternatives that cause
less damage to the accused and society.

The highest-risk accused people will not be released under
any system. The only way to keep all potential criminals off
the streets is detaining every accused person before trial,
which is unconstitutional, cost-prohibitive, and ruinous. In
DC, which has mostly done away with monetary bail, only
0.28% were rearrested for a violent crime.! And the risk of
pre-trial crime is higher when release is based on a factor like
wealth that has no bearing on propensity to commit crimes.




Arguments Against Reform

Certain types of bail Some reforms cost nothing. Others come with minimal costs.

reform come with costs,  When there are significant costs, or reduced revenues,

while others leave courts, funding should be made available. As always, funding is

cities, and counties with  available for priorities, and ensuring fairness for our people,

less bail revenue a stronger society, smaller government, reduced spending,
and safer communities should be high priorities.

Some reform tools, like Some are. An algorithm should be controlled for bias and
algorithms, are biased should not be exclusively relied upon.







Bail Reform Is C

For-profit bail bonds are illegal in all countries except the United States
and The Philippines, as well as lllinois, Kentucky, Oregon, and Wisconsin.

Most countries use pre-trial detention sparingly. The United States has
4% of the world’s population but 20% of its pre-trial jail population?

Some states have moved to reform bail
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Foundations of Bail

Bail must be available

> Arkansas Constitution: “All persons shall, before conviction, be bailable by
sufficient sureties.” 1

Bail may not be excessive
> U.S. Constitution: “Excessive bail shall not be required...”?

Monetary bail is only to be used as a last resort

o Arkansas Rules of Criminal Procedure: “The judicial officer shall set money
bail only after he determines that no other conditions will reasonably ensure
the appearance of the defendant in court.”?

The purpose of bail is to ensure the appearance of the accused in court*

°> In some jurisdictions (not Arkansas) an additional purpose may be to reduce
danger to the community




The Process
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Considerations in Setting Bail

In setting bail, an Arkansas court “should” consider a variety of factors, all of
which deal with whether the accused will appear:?

[e]

(o]

o]

[e]

The length and character of residence in the community
Employment status, history and financial condition
Family ties and relationships

Reputation, character and mental condition

History of making appearances (or not)

Criminal record

Whether there are responsible members of the community to vouch for the
reliability of the accused

The nature of the current charge, the apparent probability of conviction and the
likely sentence, in so far as these factors are relevant to the risk of

nonappearance
Other factors indicating roots in the community




Problems with Bail
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Problem: Fairness




Problem: Fairness

Some stay in jail because they lack resources to make bail
o The median felony bail in the United States is $10,000!

> 47% of felony defendants with bonds remain jailed before their cases are
heard because they cannot make bail?

o Detention for lack of resources amounts to a jail sentence for being poor

Some make false guilty pleas to avoid paying bail

> When the choice is a long pre-trial detention or unacceptable expense, a
guilty plea is a way out, whether the accused actually did it or not

° A guilty plea means conviction, and a conviction hurts career and personal
prospects

Some research shows that bail decisions are racially biased against
people of color, although the research is mixed?
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Problem: Cost to Taxpayers
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Problem: Public Safety
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Problem: Public Safety

A person who spends even a short period in jail is more I| to commit a
future crime?

Pre- trlal detentlon of 2-3 days makes Pre-trial detentlon of 8-14 days makes
someone 40% more likely to commit someone 51% more likely to commit another
another crime before trial 2 crime within two years after case completion3

In a study of low-risk defendants, compared to equivalent defendants held no more than 24 hours.




Problem: Public Safety

Pre-trial detention itself causes destabilization:?
o Job loss and financial destabilization

> Home loss and physical destabilization

o)

Isolation as a result of loss of child custody or marital strain

(o]

Exacerbation of mental health problems

o}

Stress and aggression from a dangerous environment

(o]

By destabilizing lives that are often already unstable, pre-trial detention
undermines whatever exists of steady employment, housing, and family
attachments. This leads defendants into more trouble, or new trouble 2

Opportunity to learn criminal tactics




Reform: Options
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In place of sureties, courts can encourage appearance in court via supervised
release, reminders (e.g., text), and algorithmic risk assessment tools



Reform: Data/Transparency
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An incremental step to guide future reforms

HB1788 (2019) by Collins and Gazaway,! now
the subject of study, would:

> Require AOC to collect data regarding bail, using its
existing case management software

° Require courts which use the case management
software to record data regarding:

o

o

[}

e}

o]

o

Demographics and financial status of the accused
Nature of the alleged crime

Conditions of bail and reasons for any bail denial
Whether or not the accused appeared in court
Time in pre-trial detention custody

Cost of pre-trial detention

o Require AOC to report data to ALC quarterly




Reform: Data/Transparency
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Better data means better policy. Data can help
the legislature and judiciary determine what
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Transparency itself can improve behavior and
lead to more thoughtful bail determinations.
Sunshine is the best disinfectant




Reform: Clearer Forms

A 2018 study showed that designing clearer summons forms ordering a
defendant to appear in court led to a 13% decrease in failure to appear!

Clearer forms are based on behavioral science?
> Time and resource scarcity means limited time to read in detail
> Some defendants are uncomfortable with legalistic jargon

> Some defendants do not believe their crime is serious, that court is
necessary, or that they may face dire consequences for failing to appear

> Some defendants feel disconnected from formal correspondence which fails
to connect with them personally
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Reform: Consider Ability to Pay

Many states require that a court consider a defendant’s ability to pay in
setting bail

Arkansas court rules allude to financial condition but do not require
consideration of ability to pay: “In setting the amount of bail the judicial
officer should take into account all facts relevant to the risk of willful
nonappearance including... [the defendant’s] financial condition....”!

Problems with Arkansas’s language:
o Too weak: “should” is aspirational, not mandatory. Courts can ignore “should”
directives but cannot ignore “shall” mandates

o Courts are directed to consider financial condition as it pertains to “the risk of
willful nonappearance,” not as it pertains to the ability to pay

Court rules may preempt legislative action




Reform: Presume Release

Some states provide for a presumption of release but leave courts with
discretion to use other forms of bail; others are moving toward it

> Recommended by the Texas Judicial Council’s Criminal Justice Committee in
20161

Arkansas frames it the opposite way: “The judicial officer shall set
money bail only after he determines that no other conditions will
reasonably ensure the appearance of the defendant in court.”?

o If conditions don’t do the job, the court “shall” (must) set money bail

Court rules may preempt legislative action




Reform: Eliminate Monetary
Bail for Lesser Crimes

Some states have eliminated monetary bail for lower-level crimes. For
example, in New York:?!
o Eliminated for most misdemeanors

o Except sex offenses, criminal contempt for violating an order of protection in a domestic
violence case

o Eliminated for most nonviolent felonies

° Except witness intimidation, tampering, conspiracy to commit murder, certain offenses against
children, sex offenses and criminal contempt involving domestic violence, major drug trafficking

o Retained for violent felonies

A challenge: When there are two tiers of crimes, it’s unclear where to
draw the line

° In New York, after several anti-Semitic incidents, some lawmakers are now
calling for an exception to allow monetary bail for hate crimes?




Reform: Eliminate Cash-Only Bail

Sometimes, courts only allow cash, not even a bond. For a defendant
who cannot come up with the cash, this amounts to a jail sentence on
the basis of poverty

° In one recent Arkansas case, a court set bail at $300,000 cash, with no bond
accepted?

Eliminating cash-only bail would require a constitutional amendment




Reform: Eliminate Monetary Bail

The most effective way to address the big problems of monetary bail—
uneven justice based on wealth, high cost to taxpayers, and threats to

public safety and society as a result of excessive pre-trial detention—is
to eliminate it

Monetary bail does not work well enough to justify the costs

> For low-risk defendants, monetary bail makes no difference in appearance
rates !

o For high-risk defendants, monetary bail makes no more of a difference than
supervised release, a far less harmful and costly approach 2

Eliminating monetary bail would require a constitutional amendment




Alternative: Supervised Release

Supervised release works as well as monetary bail® with far fewer costs

Arkansas already allows for release conditions with or without bail
including:

[e]

o]

(o]

o]

[e]

[e]

Supervised release under the care of a qualified person or organization

Supervised release under the care of a probation officer or other appropriate
public official

Restrictions on activities, movements, associations, residences
Work release only

Prohibition from possessing any dangerous weapon
Prohibition from drinking or using drugs

Relying on supervised release and other conditions would require
additional funding, some of which could be claimed from the savings
realized by reducing the pre-trial jail population




Alternative: Reminders

Phone and text reminders to appear in court are effective
° A 2018 New York City study showed that text reminders reduced failure to
appear (FTA) by 26%!
o Scottsdale (AZ) Municipal Court found that text messages reduced FTA by
51.9% in three months?

> Contra Costa County (CA) reduced failure to appear rates from about 55%
(misdemeanor) and 25% (felony) to a combined rate of 2.5% for defendants
who received texts3

> A Multnomah County (OR) call program reduced FTA from 29% to 16%,
saving $1,320 per FTA warrant avoided and $1 million (net) over 8 months*

The reminders are inexpensive
> One text program costs about $20,000 to install and $2 per defendant per
year®




Alternative: Reminders
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Alternative: Reminders

Post-FTA Messages

CONSEQUENCE MESSAGE

Sent when a warrant i§ triggered by an FTA

[Since you missed court on
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a warrant was issueg i
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Notfies of the seqious consequence that bas occurred.
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show you missoed court for e noom.
yours (D8gssuunsny
Go to court at 346
Broadway Manhattan,
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Alternative: Algorithms

Most states which have implemented bail reform have replaced reliance
on sureties with algorithmic risk-assessment tools

These tools compare a person’s characteristics to historical data to
determine how likely someone is to appear at court

Issues:?!

> No tool, no matter how impressive the science, is perfect. Harm can arise
when policymakers and courts overvalue risk-assessment tools.

° Bias is built into the historical data that powers the algorithms. Many studies
have shown that for the same conduct, black and Latinx people are more
likely to be arrested, prosecuted, convicted, and sentenced to harsher
punishments. By mapping characteristics onto this data, the algorithm is apt
to repeat the bias




Arguments Against Reform
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The for-profit bail bond
industry is indispensable,
securing defendants’
appearances because
underfunded courts have
abdicated the
responsibility

Reducing pre-trial
detention means more
violent people on the
streets
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Courts are indeed underfunded. But a for-profit bail bond

industry is not essential, existing only in some U.S. states and
The Philippines. Bail bond companies often do little to secure
appearance. Even when they do perform a service, they
could be substantially replaced with alternatives that cause
less damage to the accused and society.

The highest-risk accused people will not be released under
any system. The only way to keep all potential criminals off
the streets is detaining every accused person before trial,
which is unconstitutional, cost-prohibitive, and ruinous. In
DC, which has mostly done away with monetary bail, only
0.28% were rearrested for a violent crime.l And the risk of
pre-trial crime is higher when release is based on a factor like
wealth that has no bearing on propensity to commit crimes.
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Certain types of bail
reform come with costs,
while others leave courts,
cities, and counties with
less bail revenue

Some reform tools, like
algorithms, are biased
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Some reforms cost nothing. Others come with minimal costs.
When there are significant costs, or reduced revenues,
funding should be made available. As always, funding is
available for priorities, and ensuring fairness for our people,
a stronger society, smaller government, reduced spending,
and safer communities should be high priorities.

Some are. An algorithm should be controlled for bias and
should not be exclusively relied upon.







Bail Reform s (

For-profit bail bonds are illegal in all countries except the United States
and The Philippines, as well as lllinois, Kentucky, Oregon, and Wisconsin.

Most countries use pre-trial detention sparingly. The United States has
4% of the world’s population but 20% of its pre-trial jail population?

Some states have moved to reform bail




Bail Reform Is |

U.S. (Federal)
District of
Columbia

Kentucky

New Jersey

Maryland

New Mexico

New York

California

._ T

ETONT

Eliminated monetary bail in 1984. Uses nonmonetary conditions

Eliminated most monetary bail in the mid-
1990s, uses risk assessments

Required risk assessments since 2011.
Eliminated but left monetary bail intact

Eliminated most monetary bail in 2017,
uses risk assessments

Created presumption of release in 2017

In 2017, stopped pre-trial detention based
on inability to pay

High appearance rate (88%) and very low pre-trial
violent crime rate (0.28%)?

High rate of appearance with no pre-trial crime (90%),
but monetary bail system still “badly broken”2

From 2015-2018, pre-trial jail population declined by
44%,% high appearance rate (89%), no change in pre-
trial crime rate*

The number of people detained because they
couldn’t post monetary bail declined (29.8 to 18.4%
from 2016-2018), but there was an offsetting increase
in courts holding people without bail (13.6 to 22.6%)°

Low pre-trial violent crime rate (4%)°®

Eliminated monetary bail for most misdemeanors and nonviolent felonies in 2020

Passed a bill to eliminate monetary bail in 2018, which requires popular vote in 2020




Bail Reform Is

Judicial commission
Curtailment of use of monetary bail
Creation of pre-trial release rules/guidelines

Education and training for judges and others
who take bail
Statewide risk assessment tool

Local pre-trial risk assessment tools
pre-trial services programs
Elimination of bail schedules

Bail by credit card

Bail review hearings

Elimination of cash-only bail
Personal recognizance pilot project
Text/email/voice notification system

27 states (plus 3 executive commission)

e e
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1

14 states
12 states

12 states

10 states (plus 25 in pilot project stage, 8
considering)

10 states

8 states

3 states

1 state (New York)

1 state (Connecticut)

1 state (Connecticut)
1 state (Oklahoma)
1 state (Arizona)
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A Path Forward

First step: Make bail fairer
o Gather data to allow further study

o Require use of clearer forms
> Amend court rules to require consideration of ability to pay (Supreme Court)
o Establish statewide reminder system

Second step: Eliminate monetary bail

> Constitutional amendment and corresponding court rules to eliminate
monetary bail

> Allocate some cost savings to supervised release

° Integrate algorithmic risk-assessment tool adjusted for racial bias




