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State of Arkansas 1 

78th General Assembly A Bill 2 

Regular Session, 1991 SENATE BILL       3 

By: Senate Judiciary Committee 4 

 5 

 6 

     For An Act To Be Entitled 7 

          "THE ARKANSAS FREE AND FAIR COMPETITION ACT." 8 

 9 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 10 

 11 

 SECTION 1.  Definitions as used in this act: 12 

 (a)  "Person" means an individual, corporation, business trust, 13 

partnership, association, or any other legal entity. 14 

 (b)  "Relevant market" means the geographical area of actual or 15 

potential competition in a line of commerce, all or any part of which is 16 

within this state. 17 

 18 

 SECTION 2.  CONTRACT, COMBINATION, OR CONSPIRACY TO RESTRAIN OR 19 

MONOPOLIZE TRADE.  A contract, combination, or conspiracy between two (2) or 20 

more persons in restraint of, or to monopolize, trade or commerce in a 21 

relevant market is unlawful. 22 

 23 

 SECTION 3.  ESTABLISHMENT, MAINTENANCE, OR USE OF A MONOPOLY.  The 24 

establishment, maintenance, or use of a monopoly, or an attempt to establish a 25 

monopoly, of trade or commerce in a relevant market by any person, for the 26 

purpose of excluding competition or controlling, fixing, or maintaining 27 

prices, is unlawful. 28 

 29 

 SECTION 4.  EXCLUSIONS.  30 

 (a)  Labor of a human being is not a commodity or an article of 31 

commerce. 32 

 (b)  Nothing in this act shall be construed to forbid the existence and 33 

operation of any labor, agricultural, or horticultural organization instituted 34 

for the purpose of mutual help, while lawfully carrying out its legitimate 35 
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objects. 1 

 SECTION 5.  JUDICIAL JURISDICTION.  An action for violation of this act 2 

shall be brought in the circuit court of Pulaski County. 3 

 4 

 SECTION 6.  OFFICIAL INVESTIGATION. 5 

 (a)  If the Attorney General has reasonable cause to believe that a 6 

person has information or is in possession, custody, or control of any 7 

document or other tangible object relevant to an investigation for violation 8 

of this act, he may serve upon the person, before bringing any action in the 9 

circuit court, a written demand to appear and be examined under oath, to 10 

answer written interrogatories under oath, and to produce the document or 11 

object for inspection and copying.  The demand shall: 12 

  (1)  be served upon the person in the manner required for service 13 

of process in this state; 14 

  (2)  describe the nature of the conduct constituting the violation 15 

under investigation; 16 

  (3)  describe the document or object with sufficient definiteness 17 

to permit it to be fairly identified; 18 

  (4)  contain a copy of the written interrogatories; 19 

  (5)  prescribe a reasonable time at which the person must appear 20 

to testify, within which to answer the written interrogatories, and within 21 

which the document or object must be produced, and advise the person that a 22 

reasonable opportunity will be afforded for examination and notation of 23 

corrections upon any transcript of an oral examination, that a copy of one's 24 

own transcript can be obtained upon payment of reasonable charges, and that 25 

objections to or reasons for not complying with the demand may be filed with 26 

the Attorney General at or before the designated time; 27 

  (6)  specify a place for the taking of testimony or for production 28 

and designate a person who shall be custodian of the document or object; and 29 

  (7)  contain a copy of subsection (b). 30 

 (b)  If a person objects to or otherwise fails to comply with the 31 

written demand served upon him under subsection (a) the Attorney General may 32 

file in the [district] court of the county in which the person resides or in 33 

which he maintains a principal place of business within this state a petition 34 

for an order to enforce the demand.  Notice of hearing the petition and a copy 35 
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of the petition shall be served upon the person, who may appear in opposition 1 

to the petition.  If the court finds that the demand is proper, there is 2 

reasonable cause to believe that there may have been a violation of this act, 3 

and the information sought or document or object demanded is relevant to the 4 

violation, it shall order the person to comply with the demand, subject to 5 

modification the court may prescribe.  Upon by the person and for good cause 6 

shown, the court may make any further order in the proceedings that justice 7 

requires to protect the person from unreasonable annoyance, embarrassment, 8 

oppression, burden, or expense. 9 

 (c)  Any procedure, testimony taken, or material produced under this 10 

section shall be kept confidential by the Attorney General before bringing an 11 

action against a person under this act for the violation under investigation 12 

unless confidentiality is waived by the person being investigated and the 13 

person who has testified, answered interrogatories, or produced material, or 14 

disclosure is authorized by the court. 15 

 (d)  Nothing in this section shall limit the authority of the Attorney 16 

General to subpoena or require production of documents as permitted under any 17 

other provision of law. 18 

 19 

 SECTION 7.  CIVIL PENALTY AND INJUNCTIVE ENFORCEMENT BY STATE.  The 20 

Attorney General, may bring an action for appropriate injunctive relief and 21 

civil penalties in the name of the state for a violation of this act.  A civil 22 

penalty of not more than two hundred thousand dollars ($200,000) for each 23 

violation of this act may be assessed by the trier of fact for the benefit of 24 

the state. 25 

 26 

 SECTION 8.  DAMAGES AND INJUNCTIVE RELIEF. 27 

 (a)  The Attorney General, on behalf of the state, a political 28 

subdivision, or any public agency threatened with injury or injured, directly 29 

or indirectly, in its business or property by a violation of this act may 30 

bring an action for appropriate injunctive or other equitable relief, three 31 

(3) times the damages sustained and, as determined by the court, taxable costs 32 

and reasonable attorney's fees. 33 

 (b)(1)  The Attorney General may bring a civil action in the name of the 34 

State of Arkansas, as parens patriae on behalf of natural persons residing in 35 
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the state, in any court in which venue is proper under Section 5 of this act, 1 

to secure equitable and monetary relief as provided in this section for injury 2 

directly or indirectly sustained by such natural persons to their property by 3 

reason of violation of Section 2 or Section 3 of this act. 4 

  (2)  The court shall exclude from the amount of monetary relief 5 

awarded in an action pursuant to paragraph (1) of this subsection any amount 6 

of monetary relief: 7 

   (A)  which duplicates amounts which have been awarded for 8 

the same injury; or 9 

   (B)  which is properly allocable to: 10 

    (i)  natural persons who have excluded their claims 11 

pursuant to paragraph (2) of subsection (a) of this section; and 12 

    (ii)  any business entity. 13 

  (3)  The court shall award the state as monetary relief three (3) 14 

times the damages sustained, as described in paragraph (2) of this subsection, 15 

and the costs of suit, and a reasonable attorney's fees.  If the trier of fact 16 

finds that the violation is flagrant, it may increase recovery to an amount 17 

not in excess of three (3) times the damages sustained. 18 

 (c)(1)  In any action pursuant to paragraph (a) of subsection (a) of 19 

this section, the Attorney General shall, at such times, in such manner, and 20 

with such content as the court may direct, cause notice thereof to be given by 21 

publication.  If the court finds that notice given solely by publication would 22 

deny due process of law to any person or persons, the court may direct further 23 

notice to such person or persons according to the circumstances of the case. 24 

  (2)  Any person on whose behalf an action is brought pursuant to 25 

paragraph (1) of subsection (a) of this section may elect to exclude from 26 

adjudication the portion of the claim for monetary relief attributable to the 27 

person by filing notice of such election with the court within such time as 28 

specified in the notice given pursuant to paragraph (1) of this subsection. 29 

  (3)  The final judgment in an action pursuant to paragraph (1) of 30 

subsection (a) of this section shall be res judicata as to any claim under 31 

this section by any person on behalf of whom such action was brought and who 32 

fails to give the notice specified in paragraph (2) of this subsection within 33 

the period specified in the notice given pursuant to paragraph (1) of this 34 

subsection. 35 
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 (d)  An action pursuant to paragraph (1) of subsection (a) of this 1 

section shall not be dismissed or compromised without the approval of the 2 

court, and the notice of any proposed dismissal or compromise shall be given 3 

in such manner as the court directs. 4 

 (e)  In any action pursuant to paragraph (1) of subsection (a) of this 5 

section in which there has been a determination that a defendant agreed to fix 6 

prices in violation of Section 2 of this act, damages may be proved and 7 

assessed in the aggregate by statistical or sampling methods, by the 8 

computation and pro rata allocation of illegal overcharges, or by such other 9 

reasonable system of estimating aggregate damages as the court in its 10 

discretion may permit without the necessity of separately proving the 11 

individual claim of, or amount of damage to, persons on whose behalf the suit 12 

was brought. 13 

 (f)(1)  Monetary relief recovered in an action pursuant to paragraph (1) 14 

of subsection (a) of this section shall be distributed in such manner as the 15 

court in its discretion may authorize, subject to the requirement that any 16 

distribution procedure adopted afford each person on whose behalf the suit was 17 

brought a reasonable opportunity to secure their appropriate portion of the 18 

net monetary relief. 19 

  (2)  The Attorney General shall deposit that portion of the 20 

monetary relief awarded by the court as costs of suit and attorney's fee in 21 

the Fair Competition Enforcement Fund established pursuant to Section 14 of 22 

this act. 23 

  (3)  To the extent that the monetary relief awarded by the court 24 

is not exhausted by distribution pursuant to paragraphs (1) and (2) of this 25 

subsection, the remaining funds shall be deemed a civil penalty by the court 26 

and revert to the General Fund of the State of Arkansas. 27 

 (g)  The powers granted in this section are in addition to and not in 28 

derogation of the common law powers of the Attorney General to act as parens 29 

patriae, at law or in equity. 30 

 31 

 SECTION 9.  LIMITATIONS OF ACTIONS.  32 

 (a)  An action under Section 7 to recover a civil penalty is barred if 33 

it is not commenced within four (4) years after the cause of action accrues. 34 

 (b)  An action under Section 8 to recover damages is barred if it is not 35 



 SB 
 

 

 mdw344 
 
 6

commenced within four (4) years after the cause of action accrues. 1 

 2 

 SECTION 10.  REMEDIES CUMULATIVE.  The remedies provided in this act are 3 

cumulative. 4 

  5 

 SECTION 11.  FAIR COMPETITION ENFORCEMENT FUND.  All money received by 6 

the state as a result of actions brought by the Attorney General pursuant to 7 

Section 8(a) or Section 8(b)(e)(2) of this act or pursuant to the federal 8 

antitrust laws shall be credited by the state treasurer to a fund to be known 9 

as the "Fair Competition Enforcement Fund".  Money in the Fair Competition 10 

Enforcement Fund, subject to appropriation pursuant to law not to exceed two 11 

hundred fifty thousand dollars ($250,000) in any fiscal year, shall be used 12 

solely for the payment of expenses incurred by the Attorney General in 13 

connection with its activities under this act or the federal antitrust laws.  14 

At the end of any fiscal year if the balance in the Fair Competition 15 

Enforcement Fund exceeds five hundred thousand dollars ($500,000), the excess 16 

shall be withdrawn from it and deposited in the State Central Services Fund as 17 

direct revenues. 18 

 19 

 SECTION 12.  ORDER COMPELLING TESTIMONY OR PRODUCTION OF EVIDENCE, 20 

IMMUNITY, CONTEMPT. 21 

 (a)  In any proceeding or investigation under this article, if a person 22 

refuses to answer a question or produce evidence of any kind on the ground 23 

that he may be incriminated and if the Attorney General requests the court in 24 

writing to order the person to answer the question or produce the evidence, 25 

the court may make this order and the person shall comply with the order.  If 26 

the court denies the request, the court shall state its reasons for denial in 27 

writing.  After complying, the testimony or evidence, or any information 28 

directly or indirectly derived from the testimony or evidence, shall not be 29 

used against the person in any proceeding or prosecution for a crime or 30 

offense concerning which he gave an answer or produced evidence under the 31 

court order, except that immunity obtained pursuant to this section does not 32 

prevent or in any way affect the bringing of an action under Section 8 of this 33 

act.  Immunity obtained pursuant to this section does not exempt any person 34 

from prosecution, penalty or forfeiture for any perjury, false swearing or 35 
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contempt committed in answering, or failing to answer, or in producing, or 1 

failing to produce, evidence in accordance with the order. 2 

 (b)  If a person refuses to testify after being granted immunity and 3 

after being ordered to testify as prescribed in subsection (a) of this 4 

section, he may be adjudged in contempt. 5 

 6 

 SECTION 13.  All provisions of this act of a general and permanent 7 

nature are amendatory to the Arkansas Code of 1987 Annotated and the Arkansas 8 

Code Revision Commission shall incorporate the same in the Code. 9 

 10 

 SECTION 14.  If any provision of this act or the application thereof to 11 

any person or circumstance is held invalid, such invalidity shall not affect 12 

other provisions or applications of the act which can be given effect without 13 

the invalid provision or application, and to this end the provisions of this 14 

act are declared to be severable. 15 

 16 

 SECTION 15.  All laws and parts of laws in conflict with this act are 17 

hereby repealed. 18 

 19 

 SECTION 16.  EMERGENCY.  It is hereby found and determined by the 20 

Seventy-Eighth General Assembly that our free enterprise system of government 21 

requires us to be vigilant against all forms of insidious efforts to exclude 22 

competition and fix prices in the marketplace, and the Attorney General of the 23 

State of Arkansas should be given adequate tools to combat all efforts to 24 

exclude competition and fix prices.  Therefore, an emergency is hereby 25 

declared to exist and this act being necessary for the immediate preservation 26 

of the public peace, health, and safety, shall be in full force and effect 27 

from and after its passage and approval.    28 

 29 

 30 

 31 

 32 

 33 

 34 

 35 



 SB 
 

 

 mdw344 
 
 8

 1 

 2 

 3 

 4 

 5 

 6 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


