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State of Arkansas

[J
79th General Assembly A Blll
Regular Session, 1993 HOUSE BILL

By: Representative Purdom

For An Act 'To Be Entitled
"AN ACT TO ESTABLISH A PROCEDURE FOR FORFEITURE OF
PROPERTY FOR CRIMINAL ACTS INVOLVING THE FELONY THEFT OF
PROPERTY WHICH IS LIVESTOCK, TO PRESCRIBE THE DUTIES AND
PROCEDURES TO BE FOLLOWED BY LAW ENFORCEMENT AGENCIES, AND
TO PRESCRIBE THE DISTRIBUTION OF THE SALE OF THE PROCEEDS

OF THE FORFEITED PROPERTY; AND FOR OTHER PURPOSES."

[ ]
Subtitle
"AN ACT TO ESTABLISH A PROCEDURE FOR FORFEITURE OF
PROPERTY FOR CRIMINAL THEFT OF LIVESTOCK AND TO DISTRIBUTE

THE PROCEEDS."
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. As used in this act, unless the context otherwise
requires:

(1) "Theft of livestock" means a theft of property which is classified
as a felony violation, pursuant to Arkansas Code § 5-36-103, and amendments
thereto, in which the property taken was livestock.

(2) "Livestock" means cattle, swine, sheep, goats, horses and mules and
any carcass, skin or part of such animal.

(3) "Contraband property" means property of any nature including

personal, tangible or intangible but shall not include real property.

SECTION 2. (a) The following property is subject to forfeiture
pursuant to this act:
(1) Contraband property used or intended to be used in the

commission of theft of livestock;
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(2) The proceeds gained from the commission of theft of
livestock;

(3) Personal property acquired with proceeds gained from the
commission of theft of livestock;

(4) All conveyances, including aircraft, vessels, vehicles, or
horses which are used or intended for the use to transport or in any manner to
facilitate the transportation for the purpose of the commission of theft of
livestock. ©No conveyance used by any person as a common carrier in the
transportation of business as a common carrier is subject to forfeiture under
this section unless it appears that the owner or other person in charge of the
conveyance is a consenting party or privy to a violation of this act. No
conveyance 1s subject to forfeiture under this section by reason of any act or
omission established by the owners thereof to have been committed or omitted
without the owners knowledge or consent. A forfeiture of a conveyance
encumbered by a bona fide security interest is subject to the interest of the
secured party or parties;

(5) All books, records and research products and materials
including microfilm, tapes and data which are used or intended for the use in
the theft of livestock;

(6) Everything of wvalue furnished, or intended to be furnished or
traded or used as payment or invested for anything of value in return for the
commission of the theft of livestock but shall not include real property. It
may be presumed that this property was acquired with proceeds gained from the
commission of theft of livestock and are subject to forfeiture;

(b) Property which is used in the commission of theft of livestock
which has title of ownership with two (2) parties on the title or a cosigner
is subject to forfeiture, i1f one party on the title uses the property in the
commission of theft of livestock or receives titled property as the proceeds
of such felony even if the second party claims that such second party did not
have knowledge or involvement in such felony.

(c) All moneys, coin, and currency found in possession of the persons
arrested for the theft of livestock or found in, on, or in close proximity to
any forfeited property used or intended for the use in the theft of livestock
shall be presumed to be forfeitable under this section. The burden of proof is

upon claimants of this property to rebut this presumption.
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SECTION 3. (a) The prosecuting attorney of the judicial circuit within
whose jurisdiction there is property which is sought to be forfeited pursuant
to Section 2, shall promptly proceed against the property by filing in the
circuit court having jurisdiction of such property a petition for an order to
show cause why the court should not order forfeiture of such property. The
petition shall be verified and shall set forth:

(1) A statement that the action is brought pursuant to Section 2
of this act;

(2) The law enforcement agency bringing the action;

(3) A description of the property sought to be forfeited;

(4) A statement that on or about a date certain the property was
used or intended to be used in a criminal act constituting theft of livestock
or a criminal act constituting theft of livestock took place in, upon or by
means of the property;

(5) A statement detailing the facts in support of subsection (a)
of this section; and

(6) A list of all persons known to the law enforcement agency,
after diligent search and inquiry, that may claim an ownership interest in the
property by title or registration or by virtue of a lien allegedly perfected
in the manner prescribed by law.

(b) Upon receipt of a petition complying with the requirements of
subsection (a) of this section, the circuit judge of the court having
jurisdiction shall issue an order to show cause setting forth a statement that
this act is the controlling law. In addition, the order shall set a date at
least forty-one (41) days from the date of first publication of the order
pursuant to subsection (c) of this section for all persons claiming an
interest in the property to file such pleadings as they desire as to why the
court should not order the forfeiture of such property to use, sale or other
disposition by the law enforcement agency seeking forfeiture of the property.

The court shall further order that all persons who do not appear on that date
are deemed to have defaulted and waive any claim to the subject property.

(c) The prosecuting attorney shall give notice of the forfeiture
proceedings by:

(1) Causing to be published a copy of the order to show cause
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twice each week for two (2) consecutive weeks in a newspaper having general
circulation in the county where the property is located; and
(2) Sending a copy of the petition and order to show cause by

certified mail, return receipt requested, to each person having ownership of
or a security interest in the property or in the manner provided in Arkansas
Rules of Civil Procedure, Rule 4, if:

(A) The property is of a type for which title or
registration is required by law;

(B) The owner of the property is known in fact to the law
enforcement agency at the time of seizure; or

(C) The property is subject to a security interest
perfected in accordance with the uniform commercial code. The law enforcement
agency shall be obligated only to make diligent search and inquiry as to the
owner of the property and if, after diligent search and inquiry, such agency
is unable to ascertain the owner, the requirement of actual notice by mail
with respect to persons having perfected security interest in the property
shall not be applicable.

(d) At the hearing on the matter, the petitioner shall have the burden
to establish that the property is subject to forfeiture as provided in Section
2 of this act.

(e) The final order of forfeiture by the circuit court shall perfect in
the law enforcement agency right, title and interest in and to such property
and shall relate back to the date of the seizure.

(f) Physical seizure of property shall not be necessary in order to
allege in a petition under this section that property is forfeitable. Upon
filing the petition, the prosecuting attorney for the judicial circuit may
also seek such protective orders as necessary to prevent the transfer,

encumbrance or other disposal of any property named in the petition.

SECTION 4. (a) Subject to the provisions of subsection (c¢) of this
section, if property forfeited pursuant to Section 2 of this act is harmful to
the public health or is required by law to be destroyed, the law enforcement
agency to which the property is forfeited shall:

(1) Require the sheriff of the county to take custody of the

property and remove it to any appropriate location for disposition in
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accordance with law; or
(2) Forward it to the Arkansas State Police for disposition.

(b) Subject to the provisions of subsection (c¢) of this section, if
property forfeited pursuant to Section 2 is not harmful to the public health
and is not required by law to be destroyed, the law enforcement agency to
which the property is forfeited shall:

(1) Sell the property in accordance with subsection (d) of this
section; or

(2) If the property is not subject to a lien which has been
preserved by the court, retain the property for official use.

(c) TIf the property is a controlled substance, the law enforcement
agency to which the property is forfeited shall transfer it to the Drug
Enforcement Administration or Department of Health for disposition or
destruction.

(d) (1) If a law enforcement agency desires to sell property forfeited
to it pursuant to Section 2 of this act, the law enforcement agency shall
first cause notice of the sale to be made by publication at least twice a week
for two (2) consecutive weeks in a newspaper having general circulation in the
county and sending a copy of the notice of the sale by certified mail, return
receipt requested, to each person having ownership of or a security interest
in the property or in the manner provided in Arkansas Rules of Civil
Procedure, Rule 4, if:

(A) The property is of a type for which title or
registration is required by law;
(B) The owner of the property is known in fact to the law
enforcement agency at the time of seizure; or
(C) The property is subject to a security interest
perfected in accordance with the uniform commercial code.
(2) The notice of the sale shall include the time, place and
conditions of the sale and a description of the property to be sold.
(3) The property shall then be disposed of at public auction to

the highest bidder for cash without appraisal.

SECTION 5. The proceeds of any sale pursuant to Section 4 and any

moneys forfeited pursuant to Section 2 shall be applied:
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(1) To payment of the balance due on any lien preserved by the court in
the forfeiture proceedings;

(2) To payment of the cost incurred by the seizing agency in connection
with the storage, maintenance, security and forfeiture of the property;

(3) To payment of the costs incurred by the prosecuting attorney or
attorney for the law enforcement agency approved by the prosecuting attorney
to which the property is forfeited;

(4) To payment of costs incurred by the court;

(5) The remaining proceeds or moneys shall be disposed of as follows:

(A) If the law enforcement agency is a state agency, the entire
amount shall be deposited into the State Treasury in the fund for that agency
for the law enforcement purposes for that agency;

(B) If the law enforcement agency is a county sheriff s office,
the entire amount shall be deposited in the county treasury and credited to a
special law enforcement fund in the county treasury;

(C) If the law enforcement agency is a city or town police
agency, the entire amount shall be deposited in the city or town treasury and
credited to a special law enforcement fund in the city treasury; and

(D) Moneys in the special law enforcement forfeiture fund in the
county or city treasury shall be expended only upon appropriation to the
sheriff s office or to the police department, by the county quorum court or
governing body of the city, to defray the costs of protracted investigations,
to provide additional technical equipment or expertise, to provide matching
funds to obtain federal grants or for such other law enforcement purposes as
the county quorum court or governing body of the city deems appropriate and

shall not be considered a source of revenue to meet normal operating expenses.

SECTION 6. If more than one law enforcement agency is substantially
involved in effecting a forfeiture pursuant to Section 2, the circuit court
having jurisdiction over the forfeiture proceeding shall equitably distribute
the property among the law enforcement agencies. Any forfeited moneys, or any
proceeds remaining after the sale of the property, shall be equitably
distributed to the county or municipality for deposit in the respective county
or city treasury and credit to the law enforcement fund provided in Section 5.

Any forfeited moneys, or any proceeds remaining after the sale of the
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property shall be equitably distributed in the manner as provided in Section

5.

SECTION 7. All provisions of this act of general and permanent nature
are amendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revision Commission shall incorporate the same in the Code.

SECTION 8. If any provisions of this act or the application thereof to
any person or circumstance is held invalid, the invalidity shall not affect
other provisions or applications of the act which can be given effect without
the invalid provisions or application, and to this end the provisions of this

act are declared to be severable.

SECTION 9. All laws and parts of laws in conflict with this act are

hereby repealed.

Vif348



I

<N o »

HB

Vif348




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


