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As Engrossed: 3/9/93

State of Arkansas

79th General Assembly A Bill

Regular Session, 1993 SENATE BILL 648
By: Senator Walters

For An Act To Be Entitled

"AN ACT REGULATING THE CONFIDENTIALITY AND DISCLOSURE OF

HEALTH-CARE INFORMATION."

[ ]
Subtitle
"AN ACT REGULATING THE CONFIDENTIALITY AND DISCLOSURE OF

HEALTH-CARE INFORMATION."
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Legislative Findings.

The Legislature finds that:

(1) Health-care information is personal and sensitive information that
if improperly used or released may do significant harm to a patient's
interests in privacy, health-care, or other interests.

(2) Patients need access to their own health-care information as a
matter of fairness to enable them to make informed decisions about their
health care and correct inaccurate or incomplete information about themselves.

(3) In order to retain the full trust and confidence of patients,
health-care providers have an interest in assuring that health-care
information is not improperly disclosed and in having clear and certain rules
for the disclosure of health-care information.

(4) Persons other than health-care providers obtain, use, and disclose
health-record information in many different contexts and for many different
purposes. It is the public policy of this State that a patient's interest in
the proper use and disclosure of the patient's health-care information
survives even when the information is held by persons other than health-care
providers.

(5) The movement of patients and their health-care information across
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state lines, access to and exchange of health-care information from automated
data banks, and the emergence of multi-state health-care provides creates a
compelling need for uniform law, rules, and procedures governing the use and

disclosure of health-care information.

SECTION 2. Definitions.

As used in this Act unless the context otherwise requires:

(1) "Audit" means an assessment, evaluation, determination, or
investigation of a health-care provider by a person not employed by or
affiliated with the provider to determine compliance with:

(i) statutory, regulatory, fiscal, medical, or scientific
standards;

(ii) a private or pubic program of payments to a health-care
provider; or

(iii) requirements for licensing, accreditation, or certification.

(2) "Directory information" means information disclosing the presence
and the general health condition of a particular patient who is an in-patient
in a health-care facility or who is currently receiving emergency health care
in a health-care facility.

(3) "General health condition" means the patient's health status
described in terms of "critical," "poor," "fair," "good," "excellent," or
terms denoting similar conditions.

(4) "Health care" means any care, service, or procedure provided by a
health-care provider:

(1) to diagnose, treat, or maintain a patient's physical or mental
condition, or
(ii) that affects the structure or any function of the human body.

(5) "Health-care facility" means a hospital, clinic, nursing home,
laboratory, office, or similar place where a health-care provider provides
health care to patients.

(6) "Health-care information" means any information, whether oral or
recorded in any form or medium, that identifies or can readily be associated
with the identity of a patient and relates to the patient's health care. The
term includes any record of disclosures of health-care information.

(7) "Health-care provider" means a person who is licensed, certified, or
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otherwise authorized by the law of this State to provide health care in the
ordinary course of business or practice of a profession. The term does not
include a person who provides health care solely through the sale or
dispensing of drugs or medical devices.

(8) "Institutional review board" means any board, committee, or other
group formally designated by an institution, or authorized under federal or
state law, to review, approve the initiation of, or conduct periodic review of
research programs to assure the protection of the rights and welfare of human
research subjects.

(9) "Maintain," as related to health-care information, means to hold,
possess, preserve, retain, store, or control that information.

(10) "Patient" means an individual who receives or has received health
care. The term includes a deceased individual who has received health care.

(11) "Person" means an individual, corporation,estate, trust,
partnership, association, joint venture, government, governmental subdivision

or agency, or any other legal or commercial entity.

SECTION 3. Disclosure by Health-Care Provider.

(a) Except as authorized in Section 6, a health-care provider, an
individual who assists a health-care provider in the delivery of health care,
or an agent and employee of a health-care provider may not disclose health-
care information about a patient to any other person without the patient's
written authorization. A disclosure made under a patient's written
authorization must conform to the authorization.

(b) A health-care provider shall maintain, in conjunction with a
patient's recorded health-care information, a record of each person who has
received or examined, in whole or in part, the recorded health-care
information during the next preceding three years, except for a person who has
examined the recorded health-care information under paragraph (1) or (2) of
Section 6 (a). The record of disclosure must include the name, address, and
institutional affiliation, if any, of each person receiving or examining the
recorded health-care information, the date of the receipt or examination, and,

to the extent practicable, a description of the information disclosed.

SECTION 4. Patient Authorization to Health-Care Provider for
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Disclosure.

(a) A patient may authorize a health-care provider to disclose the
patient's health-care information. A health-care provider shall honor an
authorization and, if requested, provide a copy of the recorded health-care
information unless the health-care provider denies the patient access to
health-care information under Section 9.

(b) A hospital may charge a reasonable fee, not to exceed the hospital's
actual cost for providing the health-care information, and is not required to
honor an authorization until the fee is paid. Other health-care facilities
and health-care providers may charge fees for production and copying of
health-care information as provided in Ark. Code Ann. §16-46-106.

(c) To be valid, a disclosure authorization to a health-care provider

must:
(1) be in writing, dated, and signed by the patient;
(2) identify the nature of the information to be disclosed;
(3) identify the person to whom the information is to be
disclosed.

(d) Except as provided by this Act, the signing of an authorization by a
patient is not a waiver of any rights a patient has under other statutes, the
rules of evidence, or common law.

(e) A health-care provider shall retain each authorization or revocation
in conjunction with any health-care information from which disclosures are
made.

(f) Except for authorizations to provide information to third-party
health-care payors, an authorization may not permit the release of health-care
information relating to future health care that the patient receives more than
6 months after the authorization was signed.

(g) An authorization in effect on the effective date of this Act remains
valid for 30 months after the effective date of the Act unless an earlier date
is specified or it is revoked under Section 5. Health-care information
disclosed under such an authorization is otherwise subject to this Act. An
authorization written after the effective date of this Act becomes invalid
after the expiration date contained in the authorization, which may not exceed
30 months. If the authorization does not contain an expiration date, it

expires six months after it is signed.
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SECTION 5. Patient's Revocation of Authorization for Disclosure.

A patient may revoke a disclosure authorization to a health-care
provider at any time unless disclosure is required to effectuate payments for
health care that has been provided or other substantial action has been taken
in reliance on the authorization. A patient may not maintain an action
against the health-care provider for disclosures made in good-faith reliance
on an authorization if the health-care provider had no notice of the

revocation of the authorization.

SECTION 6. Disclosure Without Patient's Authorization.

(a) A health-care provider may disclose health-care information about a
patient without a patient's authorization to the extent the health care
provider reasonably believes the recipient needs to know the information, if
the disclosure is:

(1) to a person who is providing health-care to the patient;

(2) to any other person who requires health-care information for
health-care education, or to provide planning, quality assurance, peer review,
or administrative, legal, financial, or actuarial services to the health-care
provider, or for assisting the health-care provider in the delivery of health
care and the health-care provider reasonably believes that the person:

(i) will not use or disclose the health-care information for
any other purpose; and

(ii) will take appropriate steps to protect the health-care
information.

(3) to any other health-care provider who has previously provided
health care to the patient, to the extent necessary to provide health care to
the patient, unless the patient has instructed the health-care provider not to
make the disclosure;

(4) to any person if the health-care provider reasonably believes
that disclosure will avoid or minimize an imminent danger to the health or
safety of the patient or any other individual;

(5) to immediate family members of the patient, or any other
individual with whom the patient is known to have a close personal

relationship, if made in accordance with good medical or other professional
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practice, unless the patient has instructed the health-care provider not to
make the disclosure;

(6) to a health-care provider who is the successor in interest to
the health-care provider maintaining the health-care information;

(7) for use in a research project that an institutional review
board has determined:

(1) is of sufficient importance to outweigh the intrusion
into the privacy of the patient that would result from the disclosure;

(ii) is impracticable without the use or disclosure of the
health-care information in individually identifiable form;

(iii) contains reasonable safeguards to protect the
information from redisclosure;

(iv) contains reasonable safeguards to protect against
identifying, directly or indirectly, any patient in any report of the research
project; and

(v) contains procedures to remove or destroy at the earliest
opportunity, consistent with the purposes of the project, information that
would enable the patient to be identified, unless an institutional review
board authorizes retention of identifying information for purposes of another
research project;

(8) to a person who obtains information for purposes of an audit,
if that person agrees in writing to:

(1) remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that would enable the
patient to be identified; and

(ii) not to disclose the information further, except to
accomplish the audit or report unlawful or improper conduct involving fraud in
payment for health-care by a health-care provider or patient, or other
unlawful conduct by the health-care provider;

(9) to an official of a penal or other custodial institution in
which the patient is detained.
(b) A health-care provider may disclose health-care information about a
patient without the patient's authorization if the disclosure is:
(1) directory information, unless the patient has instructed the

health-care provider not to make the disclosure;
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(2) to federal, state, or local public-health authorities, to the
extent the health-care provider is required by law to report health-care
information or when needed to protect the public health;

(3) to federal, state, or local law enforcement authorities to the
extent required by law;

(4) pursuant to compulsory process in accordance with Section 7.

(c) Nothing in this section shall be construed to impose a duty not
otherwise imposed by law on a health-care provider to disclose health-care

information.

SECTION 7. Compulsory Process.

(a) Health-care information may not be disclosed by a health-care
provider pursuant to compulsory legal process or discovery in any judicial or
administrative proceeding unless:

(1) the patient has consented in writing to the release of the
health-care information in response to compulsory process or a discovery
request;

(2) the patient has waived the right to claim confidentiality for
the health-care information sought;

(3) the patient is a party to the proceeding and has placed his or
her physical or mental condition in issue;

(4) the patient's physical or mental condition is relevant to the
execution or witnessing of a will;

(5) the physical or mental condition of a deceased patient is
placed in issue by any person claiming or defending through or as a
beneficiary of the patient;

(6) a patient's health-care information is to be used in the
patient's commitment proceeding;

(7) the health-care information is for use in any law enforcement
proceeding or investigation in which a health-care provider is the subject or
a party; but, health-care information so obtained may not be used in any
proceeding, against the patient, unless the matter relates to payment for the
patient's health care, or unless authorized under paragraph (9);

(8) the health-care information is relevant to a proceeding

brought under § 14; or
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(9) a court has determined that particular health-care information
is subject to compulsory legal process or discovery because the party seeking
the information has demonstrated that the interest in access outweighs the
patient's privacy interest.

(b) Production of health-care information under this section, in
and of itself, does not constitute a waiver of any privilege, objection, or

defense existing under other law or ruling of evidence or procedure.

SECTION 8. Requirements and Procedures for Patient's Examination and
Copying.

(a) Upon receipt of a written request from a patient to examine or copy
all or part of the patient's recorded health-care information, a health-care
provider, within a reasonable time under the circumstances, shall:

(1) provide a copy of the information to the patient;

(2) inform the patient if the information does not exist or cannot
be found;

(3) 1f the health-care provider does not maintain a record of the
information, inform the patient and provide the name and address, if known, of
the health-care provider who maintains the record;

(4) if the information is in use or unusual circumstances have
delayed handling the request, inform the patient and specify in writing the
reasons for the delay and the earliest date when the information will be
available for examination or copying or when the request will be otherwise
disposed of; or

(5) deny the request, in whole or in part, under Section 9 and
inform the patient.

(b) If a record of the particular health-care information requested is
not maintained by the health-care provider in the requested form, the health-
care provider is not required to create a new record or reformulate an
existing record to make the health-care information available in the requested
form. A hospital may charge a reasonable fee, not to exceed the health-care
provider's actual cost, for providing the health-care information and is not
required to permit examination or copying until the fee is paid. Other
health-care facilities and health-care providers may charge fees for

production and copying of health-care information as provided in Ark. Code
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Ann. §16-46-106.

SECTION 9. Denial of Examination and Copying.

(a) A health-care provider may deny access to health-care information by
a patient if the health-care provider reasonably concludes that:

(1) knowledge of the health-care information would be injurious to
the health of the patient;

(2) knowledge of the health-care information could reasonably be
expected to lead to the patient's identification of an individual who provided
the information in confidence and under circumstances in which confidentiality
was appropriate;

(3) knowledge of the health-care information could reasonably be
expected to cause danger to the life or safety of any individual;

(4) the health-care information was compiled and is used solely
for litigation, quality assurance, peer review, or administrative purposes; or

(5) access to the health-care information is otherwise prohibited
by law.

(b) If a health-care provider denies a request for examination and
copying under this section, the provider, to the extent possible, shall
segregate health-care information for which access has been denied under
subsection (a) from information for which access cannot be denied and permit
the patient to examine or copy the disclosable information.

(c) If a health-care provider denies a patient's request for examination
and copying, in whole or in part, under paragraph (1), or (3) of subsection
(a), the provider shall permit examination and copying of the record by
another health-care provider, selected by the patient, who is licensed,
certified, or otherwise authorized under the laws of this State to treat the
patient for the same condition as the health-care provider denying the
request. The health-care provider denying the request shall inform the
patient of the patient's right to select another health-care provider under

this subsection.
SECTION 10. Health-Care Representatives.

(a) A person authorized to consent to health-care for another may

exercise the rights of that person under this Act to the extent necessary to
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effectuate the terms or purposes of the grant of authority. If the patient is
a minor and is authorized to consent to health care without parental consent
under the laws of this State, only the minor may exercise the rights of a
patient under this Act as to information pertaining to health care to which
the minor lawfully consented.

(b) A person authorized to act for a patient shall act in good faith to

represent the best interests of the patient.

SECTION 11. Representative of Deceased Patient.

A personal representative who has been appointed by a court of competent
jurisdiction as the representative of the estate of a deceased patient may
exercise all of the deceased patient's rights under this Act. If there is no
personal representative, or upon discharge of the personal representative, a
deceased patient's rights under this Act may be exercised by persons who are

authorized by law to act for the deceased patient.

SECTION 12. Duty to Adopt Security Safeguards.
A health-care provider shall effect reasonable safeguards for the

security of all health-care information it maintains.

SECTION 13. Retention of Record.

A health-care provider shall maintain a record of existing health-care
information for at least one year following receipt of an authorization to
disclose that health-care information under Section 4 and during the pendency

of a request for examination and copying under Section 8.

SECTION 14. Civil Remedies.

(a) A person aggrieved by a violation of this Act may maintain an action
for relief as provided in this section.

(b) The court may order the health-care provider or other person to
comply with this Act and may order any other appropriate relief.

(c) A health-care provider who relies in good faith upon an
authorization, pursuant to Section (4), is not liable for disclosures made in
reliance on that certification.

(d) In an action by a patient alleging that health-care information was

mih317
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improperly withheld under Article III the burden of proof is on the health-
care provider to establish that the information was properly withheld.

(e) If the court determines that there is a violation of this Act, the
aggrieved person is entitled to recover damages for pecuniary losses sustained
as a result of the violation; and, in addition, if the violation results from
willful or grossly negligent conduct, the aggrieved person may recover not in
excess of $5,000, exclusive of any pecuniary loss.

(f) Any action under this Act is barred unless the action is commenced

within 2 years after the claim for relief accrues.

SECTION 15. Uniformity of Application and Construction.
This Act shall be applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject of this Act among

states enacting it.

SECTION 16. Short Title.

This Act may be cited as the Health-Care Information Act.

SECTION 17. Severability.

If any provision of this Act or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions
or applications of this Act which can be given effect without the invalid
provision or application, and to this end the provisions of this Act are

severable.

SECTION 18. Repeals.

The following acts and parts of acts are amended or repealed:

(1) Arkansas Code Annotated Section 16-46-106(a) (1) is amended to read
as follows:

"In contemplation of, preparation for, or use in any legal proceeding,
any person who is or has been a patient of a doctor or medical institution
other than a hospital shall be entitled to obtain access, personally or by and
through his or her attorney to information in his or her medical records
maintained by such doctor or medical institution other than a hospital, upon

request and with written patient authorization and shall be furnished copies

mih317
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of all such medical records pertaining to his or her case upon tender of the
expense of such copy or copies."
(2) Arkansas Code Annotated Section 16-46-106(b) (1) is repealed.

(3) However, nothing in this Act shall be construed to repeal Arkansas

Code Annotated Section 16-46-301 thru 308."

SECTION 19. Saving Clause.
This Act does not affect other law restricting to a greater extent than
does this Act, the disclosure of specific types of health-care information to

any person other than the patient to whom it relates.

SECTION 20. Conflicting Laws.
This Act does not restrict a health-care provider from complying with

obligations imposed by federal health-care payment programs or federal law.

SECTION 21. All provisions of this act of a general and permanent
nature are amendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revision Commission shall incorporate the same in the Code.

SECTION 22. If any provision of this act or the application thereof to
any person or circumstance is held invalid, such invalidity shall not affect
other provisions or applications of the act which can be given effect without
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 23. All laws and parts of laws in conflict with this act are

hereby repealed.

mih317

12



<N oy o

o w o©

12

As Engrossed: 3/9/93

/s/Senator Walters

13

SB 648

mih317




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


