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State of Arkansas 1 

80th General Assembly A Bill 2 

Regular Session, 1995 HOUSE BILL      1486 3 

By: Representative Lynn 4 

 5 

 6 

     For An Act To Be Entitled 7 

"AN ACT TO AMEND VARIOUS SECTIONS OF THE _DECEPTIVE TRADE 8 

PRACTICES ACT,_ ARKANSAS CODE ANNOTATED §§ 4-88-101 ET 9 

SEQ.; AND FOR OTHER PURPOSES." 10 

 11 

 Subtitle 12 

"TO AMEND VARIOUS SECTIONS OF THE 13 

DECEPTIVE TRADE PRACTICES ACT." 14 

 15 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 16 

 17 

 SECTION 1.  Arkansas Code Annotated § 4-88-104 is amended to read as 18 

follows: 19 

 "4-88-104.  Injunctions. 20 

 In addition to the criminal penalty imposed hereunder, the Attorney 21 

General of this state shall have authority, acting through the Consumer 22 

Counsel, to file an action in the court designated in § 4-88-112, for civil 23 

enforcement of the provisions of this chapter, including but not limited to 24 

the seeking of restitution and the seeking of an injunction prohibiting any 25 

person from engaging in any deceptive or unlawful practice prohibited by this 26 

chapter." 27 

 28 

 SECTION 2.  Arkansas Code Annotated § 4-88-108 is amended to read as 29 

follows: 30 

 "4-88-108.  Concealment, suppression, or omission of material facts. 31 

 When utilized in connection with the sale or advertisement of any 32 

goods, services, or charitable solicitation, the following shall be unlawful: 33 

 (1)  The act, use, or employment by any person of any deception, fraud, 34 

or false pretense; or 35 
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 (2)  The concealment, suppression, or omission of any material fact 1 

with intent that others rely upon the concealment, suppression, or omission." 2 

 3 

 SECTION 3.  Arkansas Code Annotated § 4-88-112 is amended to read as 4 

follows: 5 

 "4-88-112.  Failure to cooperate in investigations - Proceedings. 6 

 (a)  In the event any person fails or refuses to file a statement, 7 

appear, or produce records as required by § 4-88-111, the Attorney General, 8 

acting through the Consumer Counsel, may file, in the circuit or chancery 9 

court of the county in which the person resides or transacts business or of 10 

the judicial district in which the State Capitol is located, a petition for 11 

an order of such court for the civil enforcement of such section. 12 

 (b)  Upon the filing of the petition and service upon the person, the 13 

court shall have jurisdiction to hear and determine the matter so presented 14 

and to enter such order, including temporary injunctions, as may be required 15 

to effectuate this chapter. 16 

 (c)  Willful concealment, destruction, alteration, or falsification of 17 

any documentary material which would be subject to subpoena by the court or 18 

the disobedience of any order of the court is declared to be unlawful and 19 

shall be punished as contempt of court. 20 

 (d)  Any final order shall be subject to appeal to the Supreme Court of 21 

Arkansas." 22 

 23 

 SECTION 4.  Arkansas Code Annotated § 4-88-113 is amended to read as 24 

follows: 25 

 "4-88-113.  Civil enforcement and remedies - Suspension or forfeiture 26 

of charter, franchise, etc. 27 

 (a)  In any proceeding brought by the Attorney General for civil 28 

enforcement of the provisions of this chapter, prohibiting unlawful practices 29 

as defined in this chapter, the circuit or chancery court may make such 30 

orders or judgments as may be necessary to: 31 

  (1)  Prevent the use or employment by such person of any 32 

prohibited practices. 33 

  (2)(A)  Restore to any purchaser who has suffered any 34 

ascertainable loss by reason of the use or employment of the prohibited 35 
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practices any moneys or real or personal property, which may have been 1 

acquired by means of any practice declared to be unlawful by this chapter, 2 

together with other damages sustained. 3 

   (B)  In determining the amount of restitution to be awarded 4 

under this section, the court shall consider affidavits from non-testifying 5 

purchasers, provided that: 6 

    (i)  the affidavits are offered as evidence of a 7 

material fact; 8 

    (ii)  the affidavits are more probative on the point 9 

for which they are offered than any other evidence which the Attorney General 10 

can procure through reasonable efforts; 11 

    (iii)  the interests of justice will be best served 12 

by admission of the affidavits; and 13 

    (iv)  the Attorney General makes the names and 14 

addresses of the affiants available to the adverse party sufficiently in 15 

advance to provide the adverse party with a fair opportunity to communicate 16 

with them. 17 

  (3)  Assess penalties to be paid to the state not to exceed ten 18 

thousand dollars ($10,000) per violation against persons found to have 19 

violated this chapter. 20 

  (4) Upon petition of the Attorney General, the court may order 21 

the suspension or forfeiture of franchises, corporate charters, or other 22 

licenses or permits or authorization to do business in this state. 23 

 (b) As compensation for his services under this chapter, the Attorney 24 

General shall be entitled to all expenses reasonably incurred in the 25 

investigation and prosecution of suits, including, but not limited to, 26 

expenses for expert witnesses, to be paid by the defendant when judgment is 27 

rendered for the state, and in addition shall recover attorney's fees and 28 

costs. 29 

 (c)  Any person who violates the terms of an injunction issued under 30 

this chapter shall forfeit and pay to the state a civil penalty of not more 31 

than ten thousand dollars ($10,000) for any single action brought by the 32 

Attorney General. 33 

 (d)(1)  Every person who directly or indirectly controls another person 34 

who is in violation of or liable under this chapter, and every partner, 35 
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officer, or director of another person who is in violation of or liable under 1 

this chapter shall be jointly and severally liable for any penalties assessed 2 

and any monetary judgments awarded in any proceeding for civil enforcement of 3 

the provisions of the chapter; provided, that the persons to be held jointly 4 

and severally liable knew or reasonably should have known of the existence of 5 

the facts by reason of which the violation or liability exists. 6 

  (2)  There is contribution as in cases of contract among the 7 

several persons so liable. 8 

  (3)  Every person subject to liability under subsection (d)(1) of 9 

this section shall be deemed as a matter of law, to have purposefully availed 10 

himself of the privileges of conducting activities within Arkansas, 11 

sufficient to subject the person to the personal jurisdiction of the circuit 12 

or chancery court hearing an action brought pursuant to this chapter." 13 

  14 

 SECTION 5.  Arkansas Code Annotated § 4-88-114 is amended to read as 15 

follows: 16 

 "4-88-114. Voluntary compliance. 17 

 (a)(1)  In the administration of this chapter, the Attorney General may 18 

accept an assurance of voluntary compliance with respect to any method, act, 19 

or practice deemed to be violative of the provisions of this chapter from any 20 

person who has engaged or was about to engage in such method, act, or 21 

practice. 22 

  (2)  Any such assurance shall be in writing and may be enforced 23 

by petitioning the circuit or chancery court of the county in which the 24 

alleged violator resides or had his principal place of business, or the 25 

Circuit or Chancery Court of Pulaski County. 26 

  (3)  Such assurance of voluntary compliance shall not be 27 

considered an admission of violation for any purpose. 28 

 (b)(1)  The assurance of voluntary compliance shall provide for the 29 

discontinuance by the person entering into the same of any method, act, or 30 

practice alleged to be a violation of this chapter, and it may include a 31 

stipulation for the payment by such person of reasonable expenses, 32 

investigative costs, and attorney's fees incurred by the Attorney General. 33 

  (2)  The assurance may also include a stipulation for payment to 34 

consumers of actual damages or for restitution of money, property, or other 35 
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things received from consumers in connection with a violation of the 1 

provisions of this chapter, and a stipulation for specific performance. 2 

 (c)  A finding by a circuit or chancery court that a violation of such 3 

assurance of voluntary compliance has occurred shall prima facie establish 4 

that the person subject thereto knows, or in the exercise of due care should 5 

know, that he has in the past violated or is violating the provisions of this 6 

chapter. 7 

 (d)  The assurance of voluntary compliance shall not be admissible into 8 

evidence in any separate criminal proceeding within the meaning of this 9 

chapter." 10 

 11 

 SECTION 6.  Arkansas Code 4-88-101 is amended to read as follows: 12 

 "4-88-101.  Applicability of chapter 13 

 This chapter does not apply to: 14 

 (1)  Advertising or practices which are subject to and which comply 15 

with any rule, order, or statute administered by the Federal Trade 16 

Commission; 17 

 (2)  Broadcasters, printers, publishers, and other persons engaging in 18 

the dissemination of information who do not have actual knowledge of the 19 

intent, design, purpose, or deceptive nature of the advertising or practice; 20 

 (3)  Actions or transactions permitted under laws administered by the 21 

State Insurance Commissioner, Arkansas Securities Commissioner, Arkansas 22 

State Highway Commission, Bank Commissioner, or other regulatory body or 23 

officer acting under statutory authority of this state or the United States, 24 

unless a director of these divisions specifically requests the Attorney 25 

General to implement the powers of this chapter; 26 

 (4)  Actions or transactions of a public utility which have been 27 

authoritized by the Arkansas Public Service Commission, a municipal 28 

authority, the Federal Energy Regulatory Commission, the Federal 29 

Communications Commission, or other regulatory body or officer acting under 30 

statutory authority of the United States." 31 

 32 

 SECTION 7.  All provisions of this act of a general and permanent 33 

nature are amendatory to the Arkansas Code of 1987 Annotated and the Arkansas 34 

Code Revision Commission shall incorporate the same in the Code. 35 
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 1 

 SECTION 8.  If any provision of this act or the application thereof to 2 

any person or circumstance is held invalid, such invalidity shall not affect 3 

other provisions or applications of the act which can be given effect without 4 

the invalid provision or application, and to this end the provisions of this 5 

act are declared to be severable. 6 

 7 

 SECTION 9.  All laws and parts of laws in conflict with this act are 8 

hereby repealed.  9 

 /s/Rep. Lynn 10 

 11 

 12 

 13 
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 32 
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 34 

 35 



 HB 1486 
 

 

 0124951449.jjd395 
 

As Engrossed: 3/23/95 

 7

 1 

 2 

 3 

 4 

 5 

 6 

 7 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


