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State of Arkansas 1 

80th General Assembly A Bill 2 

Regular Session, 1995 HOUSE BILL      1754 3 

By: Representative Flanagin 4 

 5 

 6 

     For An Act To Be Entitled 7 

"AN ACT TO AMEND THE UNFAIR CIGARETTE SALES ACT; AND FOR 8 

OTHER PURPOSES." 9 

 10 

 Subtitle 11 

"AN ACT TO AMEND THE UNFAIR CIGARETTE 12 

SALES ACT." 13 

 14 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 15 

 16 

 SECTION 1.  Arkansas Code  § 4-75-701 is amended to read as follows: 17 

 "4-75-701. Title. 18 

 This subchapter shall be known and may be cited as the _Unfair 19 

Cigarette Retail Sales Act_."  20 

 21 

 SECTION 2.  Arkansas Code  § 4-75-702 is amended to read as follows: 22 

 "4-75-702. Definitions. 23 

 As used in this subchapter, unless the context otherwise requires:  24 

 (1)  _Person_ means and includes any individual, firm, association, 25 

company, partnership, corporation, joint-stock company, club, agency, 26 

syndicate, the State of Arkansas, county, municipal corporation, or other 27 

political subdivision of this state, receiver, trustee, fiduciary or trade 28 

association;  29 

 (2)  _Director_ means the Director of the Department of Finance and 30 

Administration;  31 

 (3)  _Cigarettes_ means and includes any roll for smoking made wholly 32 

or in part of tobacco, irrespective of size or shape and whether or not the 33 

tobacco is flavored, adulterated, or mixed with any other ingredient, the 34 

wrapper or cover of which is made of paper or any other substance or 35 
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material, except tobacco;  1 

 (4)  _Retailer_ means and includes any person who is engaged in this 2 

state in the business of selling cigarettes at retail and includes any group 3 

of persons, cooperative organizations, buying pools, and any other person or 4 

group of retailers purchasing cigarettes on a cooperative basis from licensed 5 

distributors or wholesalers. Any person placing a cigarette vending machine 6 

at, on, or in any premises shall be deemed to be a retailer for each such 7 

vending machine;  8 

 (5)  _Buying pool_ means and includes any combination, corporation, 9 

association, affiliation, or group of retail dealers operating jointly in the 10 

purchase, sale, exchange, or barter of cigarettes, the profits of which 11 

accrue directly or indirectly to the retail dealers;  12 

 (6)  _Sale_ or _sell_ means any transfer for a consideration, exchange, 13 

barter, gift, offer for sale, advertising for sale, soliciting an order for 14 

cigarettes and distribution in any manner or by any means whatsoever;  15 

 (7)  _Sell at wholesale,_ _sale at wholesale,_ and _wholesale sales_ 16 

mean and include any sale made in the ordinary course of trade or usual 17 

conduct of the wholesaler's business to a retailer for the purpose of resale;  18 

 (8)  _Sell at retail,_ _sale at retail,_ or _retail sales_ means and 19 

includes any sale for consumption or use made in the ordinary course of trade 20 

or usual conduct of the seller's business;  21 

 (9)  _Basic cost of cigarettes_ means whichever of the two (2) 22 

following amounts is lower, namely, the invoice cost of cigarettes to the 23 

wholesaler or retailer, as the case may be, or the lowest replacement cost of 24 

cigarettes to the wholesaler or retailer, as the case may be, within thirty 25 

(30) days prior to the date of sale, in the quantity last purchased, whether 26 

within or before the thirty-day period, less, in either of the two (2) cases, 27 

all trade discounts except customary discounts for cash, plus the full face 28 

value of any stamps or any tax which may be required by any cigarette tax act 29 

of this state or political subdivision thereof, now in effect or hereafter 30 

enacted, if not already included in the invoice cost of cigarettes to the 31 

wholesaler or retailer, as the case may be;  32 

 (10)(A)  _Cost to the retailer_ means the basic cost of the cigarettes 33 

involved to the retailer plus the cost of doing business by the retailer as 34 

evidenced by the standards and methods of accounting regularly employed by 35 
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him and must include, without limitation, labor including salaries of 1 

executives and officers, rent, depreciation, selling costs, maintenance of 2 

equipment, delivery costs, all types of licenses, taxes, insurance, and 3 

advertising.  The wholesaler shall not invoice the cost to the retailer at a 4 

price that is less than the manufacturer's invoiced price to the wholesaler 5 

for such cigarettes, less any applicable trade or cash discounts, plus the 6 

full face value of any stamps or any tax which may be required by any 7 

cigarette tax act of this state or any politcal subdivision thereof.  8 

  (B)  In the absence of proof of a lesser or higher cost of doing 9 

business by the retailer making the sale, the cost of doing business by the 10 

retailer shall be presumed to be ten percent (10%) of the basic cost of 11 

cigarettes to the retailer.  12 

  (C)  In the case of any retail dealer who in connection with the 13 

retail dealer's purchase of any cigarettes shall receive not only the 14 

discounts ordinarily allowed upon purchases by a retail dealer but also in 15 

whole or in part the discounts ordinarily allowed upon purchases by a 16 

wholesale dealer, the cost of doing business by the retail dealer with 17 

respect to the said cigarettes shall be, in the absence of proof of a lesser 18 

or higher cost of doing business by the retail dealer, the sum of the cost of 19 

doing business by the retail dealer and, to the extent that he shall have 20 

received the full discounts ordinarily allowed to a wholesale dealer, the 21 

cost of doing business by a wholesale dealer."  22 

 23 

 SECTION 3.  Arkansas Code  § 4-75-703 is amended to read as follows: 24 

 "4-75-703. Sales excepted from subchapter. 25 

 The provisions of this subchapter shall not apply to a sale at retail 26 

made:  27 

 (1)  In an isolated transaction and not in the usual course of 28 

business;  (2)  Where cigarettes are advertised, offered for sale, or sold 29 

in a bona fide clearance sale for the purpose of discontinuing trade in such 30 

cigarettes and the advertising, offer to sell, or sale shall state the reason 31 

therefor and the quantity of such cigarettes advertised, offered for sale, or 32 

to be sold;  33 

 (3)  Where cigarettes are advertised, offered for sale, or sold as 34 

imperfect or damaged, and the advertising, offer to sell, or sale shall state 35 
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the reason therefor and the quantity of the cigarettes advertised, offered 1 

for sale, or to be sold;  2 

 (4)  Where cigarettes are sold upon the final liquidation of a 3 

business; or  4 

 (5)  Where cigarettes are advertised, offered for sale, or sold by any 5 

fiduciary or other officer acting under the order or direction of any court."  6 

 7 

 SECTION 4.  Arkansas Code § 4-75-704 is amended to read as follows: 8 

 "4-75-704. Transactions permitted to meet lawful competition. 9 

 (a)  Any retailer may advertise, offer to sell, or sell cigarettes at a 10 

price made in good faith to meet the price of a competitor who is selling the 11 

same article at cost to the competing retailer as defined in this subchapter.  12 

 (b)  The price of cigarettes advertised, offered for sale, or sold 13 

under the exceptions specified in § 4-75-703 shall not be considered the 14 

price of a competitor and shall not be used as a basis for establishing 15 

prices below cost, nor shall the price established at a bankrupt sale be 16 

considered the price of a competitor within the purview of this section.  17 

 (c)  In the absence of proof of the actual cost to the competing 18 

retailer, the cost may be presumed to be the lowest cost to retailers, within 19 

the same trading area as determined by a cost survey made pursuant to § 20 

4-75-711(b)."  21 

 22 

 SECTION 5.  Arkansas Code § 4-75-708 is amended to read as follows: 23 

 "4-75-708. Sales at less than cost, rebates, concessions, etc. - 24 

Penalty. 25 

 (a)  It shall be unlawful for any retailer, with intent to injure 26 

competitors or destroy or substantially lessen competition, to advertise, 27 

offer to sell, or sell, at retail or wholesale, cigarettes at less than cost 28 

to the wholesaler or retailer, as the case may be.  29 

 (b)  It shall be unlawful for any retailer, with intent to injure 30 

competitors or destroy or substantially lessen competition, to offer a rebate 31 

in price, to give a rebate in price, to offer a concession of any kind, or to 32 

give a concession of any kind or nature whatsoever in connection with the 33 

sale of cigarettes.  34 

 (c)  It shall be unlawful for any retail dealer to induce or attempt to 35 
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induce or to procure or attempt to procure the purchase of cigarettes at a 1 

price less than cost to wholesaler.  2 

 (d)  Any retailer who violates the provisions of this section shall be 3 

guilty of a misdemeanor and be punishable by fine of not more than five 4 

hundred dollars ($500).  5 

 (e)  Evidence of advertisement, offering to sell, or sale of cigarettes 6 

by any retailer at less than cost to him, or evidence of any offer of a 7 

rebate in price or the giving of a rebate in price or an offer of a 8 

concession or the giving of a concession of any kind or nature whatsoever in 9 

connection with the sale of cigarettes, or the inducing or attempt to induce 10 

or the procuring or the attempt to procure the purchase of cigarettes at a 11 

price less than cost to the retailer shall be prima facie evidence of intent 12 

to injure competitors and destroy or substantially lessen competition." 13 

 14 

 SECTION 6.  Arkansas Code  § 4-75-709 is amended to read as follows: 15 

 "4-75-709. Combination sales. 16 

 In all advertisements, offers for sale, or sales involving two (2) or 17 

more items, at least one (1) of which items is cigarettes, at a combined 18 

price, and in all advertisements, offers for sale at retail, or sales 19 

involving the giving of any gift or concession of any kind, whether coupons 20 

or otherwise, the retailer's combined selling price shall not be below the 21 

cost to the retailer of the total of all articles, products, commodities, 22 

gifts, and concessions included in the transactions; but if any such 23 

articles, products, commodities, gifts, or concessions shall not be 24 

cigarettes, the basic cost thereof shall be determined in the manner provided 25 

in § 4-75-702(10)."  26 

 27 

 SECTION 7.  Arkansas Code § 4-75-710 is amended to read as follows: 28 

 "4-75-710. Sales by a wholesaler to a wholesaler. 29 

 When one wholesaler sells cigarettes to any other wholesaler, the 30 

former shall not be required to include in his selling price to the latter 31 

the cost to the wholesaler, as provided by § 4-75-702." 32 

 33 

 SECTION 8. Arkansas Code § 4-75-711 is amended to read as follows: 34 

 "4-75-711. Determination of cost generally - Cost surveys. 35 
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 (a)  In determining cost to the retailer, the court shall receive, and 1 

consider as bearing on the bona fides of the cost, evidence tending to show 2 

that any person complained against under any of the provisions of this 3 

subchapter purchased the cigarettes involved in the complaint before the 4 

court at a fictitious price or upon terms or in such manner or under such 5 

invoices as to conceal the true cost, discounts, or terms of purchase, and 6 

shall also receive and consider as bearing on the bona fides of the costs, 7 

evidence of the normal, customary, and prevailing terms and discounts in 8 

connection with other sales of a similar nature in the trade area or state.  9 

 (b)  Where a cost survey pursuant to recognized statistical and cost 10 

accounting practices has been made for the trading area in which a violation 11 

of this subchapter is committed or charged to determine and establish on the 12 

basis of actual existing conditions the lowest cost to retailers within the 13 

area, the cost survey shall be deemed competent evidence in any action or 14 

proceeding under this subchapter as tending to prove actual cost to the 15 

retailer complained against, but any party against whom any such cost survey 16 

may be introduced in evidence shall have the right to offer evidence tending 17 

to prove any inaccuracy of the cost survey or any state of facts which would 18 

impair its probative value." 19 

 20 

 SECTION 9.  Arkansas Code § 4-75-712 is amended to read as follows: 21 

 "4-75-712. Determination of cost - Sales outside ordinary channels of 22 

business. 23 

 In establishing the basic cost of cigarettes to a retailer, it shall 24 

not be permissible to use the invoice cost or the actual cost of any 25 

cigarettes purchased at a forced, bankrupt, or closeout sale, or other sale 26 

outside of the ordinary channels of trade."  27 

 28 

 SECTION 10.  All provisions of this act of a general and permanent 29 

nature are amendatory to the Arkansas Code of 1987 Annotated and the Arkansas 30 

Code Revision Commission shall incorporate the same in the Code. 31 

 32 

 SECTION 11.  If any provision of this act or the application thereof to 33 

any person or circumstance is held invalid, such invalidity shall not affect 34 

other provisions or applications of the act which can be given effect without 35 
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the invalid provision or application, and to this end the provisions of this 1 

act are declared to be severable. 2 

 3 

 SECTION 12.  All laws and parts of laws in conflict with this act are 4 

hereby repealed. 5 

 6 

 7 

 /s/Rep. Flanagin 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

 29 

 30 

 31 

 32 

 33 

 34 

 35 



 HB 1754 
 

 

 0215951618.whf076 
 

As Engrossed: 3/2/95 

 8

 1 

 2 

 3 

 4 

 5 

 6 

 7 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


