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State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 HOUSE BILL 1127

By: Representatives Vess and Ferrell

By: Senator Russ

For An Act To Be Entitled
"THE UNI FORM PROBATE CODE. "

Subtitle
"THE UNI FORM PROBATE CODE. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

Article
GENERAL PROVI SI ONS, DEFI NI TI ONS AND PROBATE JURI SDI CTI ON OF COURT
Part 1
SHORT TI TLE, CONSTRUCTI ON, GENERAL PROVI SI ONS
Section 28-1-101. Short Title.
This Act shall be known and may be cited as the Arkansas Uni form Probate
Code.
Section 28-1-102. Purposes; Rule of Construction.
(a) This Code shall be liberally construed and applied to pronote its
under | yi ng purposes and poli cies.

(b) The underlying purposes and policies of this Code are:

(1) to sinplify and clarify the |l aw concerning the affairs of
decedents, missing persons, protected persons, nminors and incapacitated
per sons;

(2) to discover and make effective the intent of a decedent in
distribution of his property;

(3) to pronmote a speedy and efficient systemfor |iquidating the
estate of the decedent and making distribution to his successors;

(4) to facilitate use and enforcenent of certain trusts;

(5) to nmake uniformthe | aw anong the various jurisdictions.
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Section 28-1-103. Supplenmentary General Principles of Law Applicable
Unl ess displaced by the particular provisions of this Code, the

princi ples of law and equity supplenment its provisions.

Section 28-1-104. Severability.

If any provision of this Code or the application thereof to any person
or circumstances is held invalid, the invalidity shall not affect other
provi sions or applications of the Code which can be given effect w thout the
invalid provision or application, and to this end the provisions of this Code

are declared to be severabl e.

Section 28-1-105. Construction Against |Inplied Repeal
This Code is a general act intended as a unified coverage of its subject
matter and no part of it shall be deenmed inpliedly repeal ed by subsequent

legislation if it can reasonably be avoi ded.

Section 28-1-106. Effect of Fraud and Evasion

Whenever fraud has been perpetrated in connection with any proceedi ng or
in any statenment filed under this Code or if fraud is used to avoid or
circunvent the provisions or purposes of this Code, any person injured thereby
may obtain appropriate relief against the perpetrator of the fraud or
restitution fromany person (other than a bona fide purchaser) benefitting
fromthe fraud, whether innocent or not. Any proceedi ng must be comenced
within 2 years after the discovery of the fraud, but no proceeding may be
brought agai nst one not a perpetrator of the fraud |ater than 5 years after
the tinme of conmi ssion of the fraud. This section has no bearing on renedies
relating to fraud practiced on a decedent during his lifetinme which affects

t he succession of his estate.

Section 28-1-107. Evidence of Death or Status.

In addition to the rules of evidence in courts of general jurisdiction,
the following rules relating to a deternmi nation of death and status apply:

(1) Death occurs when an individual is deternmined to be dead under § 20-

17-101.
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(2) Acertified or authenticated copy of a death certificate purporting
to be issued by an official or agency of the place where the death purportedly
occurred is prima facie evidence of the fact, place, date, and tinme of death
and the identity of the decedent.

(3) Acertified or authenticated copy of any record or report of a
government al agency, donmestic or foreign, that an individual is mssing,
detai ned, dead, or alive is prim facie evidence of the status and of the
dates, circunmstances, and places disclosed by the record or report.

(4) I'n the absence of prima facie evidence of death under paragraph (2)
or (3), the fact of death nay be established by clear and convincing evidence,
i ncluding circunstantial evidence.

(5) An individual whose death is not established under the preceding
par agraphs who is absent for a continuous period of 5 years, during which he
or she has not been heard from and whose absence is not satisfactorily
expl ained after diligent search or inquiry, is presumed to be dead. His or
her death is presumed to have occurred at the end of the period unless there
is sufficient evidence for deternining that death occurred earlier

(6) In the absence of evidence disputing the time of death stated on a
docunent described in paragraph (2) or (3), a docunent described in paragraph
(2) or (3) that states a tinme of death 120 hours or nore after the tinme of
deat h of another individual, however the tine of death of the other individua
is determ ned, establishes by clear and convincing evidence that the

i ndi vi dual survived the other individual by 120 hours.

Section 28-1-108. Acts by Hol der of General Power.

For the purpose of granting consent or approval with regard to the acts
or accounts of a personal representative or trustee, including relief from
liability or penalty for failure to post bond, to register a trust, or to
perform ot her duties, and for purposes of consenting to nodification or
term nation of a trust or to deviation fromits terms, the sole holder or al
co-hol ders of a presently exercisable general power of appointment, including
one in the formof a power of amendment or revocation, are deened to act for
beneficiaries to the extent their interests (as objects, takers in default, or
ot herwi se) are subject to the power.

PART 2
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DEFI NI TI ONS

Section 28-1-201. Ceneral Definitions.

Subj ect to additional definitions contained in the subsequent Articles
that are applicable to specific Articles, parts, or sections, and unless the
context otherw se requires, in this Code:

(1) "Agent" includes an attorney-in-fact under a durable or nondurable
power of attorney, an individual authorized to nmake deci sions concerning
another's health care, and an individual authorized to make decisions for
anot her under a natural death act.

(2) "Application" means a witten request to the Registrar for an order
of informal probate or appointnment under Part 3 of Article III.

(3) "Beneficiary," as it relates to a trust beneficiary, includes a
person who has any present or future interest, vested or contingent, and al so
i ncl udes the owner of an interest by assignment or other transfer; as it
relates to a charitable trust, includes any person entitled to enforce the
trust; as it relates to a "beneficiary of a beneficiary designation," refers
to a beneficiary of an insurance or annuity policy, of an account with PCD
designation, of a security registered in beneficiary form (TOD), or of a
pensi on, profit-sharing, retirement, or sinmlar benefit plan, or other
nonprobate transfer at death; and, as it relates to a "beneficiary designated
in a governing instrunment,” includes a grantee of a deed, a devisee, a trust
beneficiary, a beneficiary of a beneficiary designation, a donee, appointee,
or taker in default of a power of appointnent, or a person in whose favor a
power of attorney or a power held in any individual, fiduciary, or
representative capacity is exercised.

(4) "Beneficiary designation" refers to a governing instrunment nam ng a
beneficiary of an insurance or annuity policy, of an account with POD
designation, of a security registered in beneficiary form (TOD), or of a
pensi on, profit-sharing, retirement, or sinmlar benefit plan, or other
nonprobate transfer at death.

(5) "Child" includes an individual entitled to take as a child under
this Code by intestate succession fromthe parent whose relationship is
i nvol ved and excludes a person who is only a stepchild, a foster child, a
grandchild, or any nore renpte descendant.

(6) "Clainms," in respect to estates of decedents and protected persons,
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includes liabilities of the decedent or protected person, whether arising in
contract, in tort, or otherwise, and liabilities of the estate which arise at
or after the death of the decedent or after the appoi ntnent of a conservator

i ncl udi ng funeral expenses and expenses of admnistration. The term does not
i nclude estate or inheritance taxes, or demands or disputes regarding title of
a decedent or protected person to specific assets alleged to be included in
the estate.

(7) "Court" nmeans the Probate Court in this State having jurisdiction in
matters relating to the affairs of decedents.

(8) "Conservator" means a person who is appointed by a Court to manage
the estate of a protected person.

(9) "Descendant" of an individual neans all of his or her descendants of
all generations, with the relationship of parent and child at each generation
bei ng deternmined by the definition of child and parent contained in this Code.

(10) "Devise," when used as a noun, neans a testanentary disposition of
real or personal property and, when used as a verb, nmeans to di spose of rea

or personal property by will.

(11) "Devisee" neans a person designated in a will to receive a devise.
For the purposes of Article Il, in the case of a devise to an existing trust
or trustee, or to a trustee on trust described by will, the trust or trustee

is the devisee and the beneficiaries are not devisees.

(12) "Disability" means cause for a protective order as described in
Section 28-5-401.

(13) "Distributee" nmeans any person who has received property of a
decedent from his or her personal representative other than as a creditor or
purchaser. A testanentary trustee is a distributee only to the extent of
distributed assets or increment thereto remaining in his or her hands. A
beneficiary of a testamentary trust to whomthe trustee has distributed
property received froma personal representative is a distributee of the
personal representative. For the purposes of this provision, "testamentary
trustee" includes a trustee to whom assets are transferred by will, to the
extent of the devised assets.

(14) "Estate" includes the property of the decedent, trust, or other
person whose affairs are subject to this Code as originally constituted and as

it exists fromtinme to time during adm nistration
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(15) "Exenpt property" nmeans that property of a decedent's estate which
is described in Section 28-2-403.

(16) "Fiduciary" includes a personal representative, guardian
conservator, and trustee.

(17) "Foreign personal representative" nmeans a personal representative
appoi nted by another jurisdiction.

(18) "Formal proceedi ngs" nmeans proceedi ngs conducted before a judge
with notice to interested persons.

(19) "Governing instrument” nmeans a deed, will, trust, insurance or
annuity policy, account with POD designation, security registered in
beneficiary form (TOD), pension, profit-sharing, retirenent, or simlar
benefit plan, instrument creating or exercising a power of appointment or a
power of attorney, or a dispositive, appointive, or nomnative instrument of
any simlar type.

(20) "Guardian" nmeans a person who has qualified as a guardian of a
m nor or incapacitated person pursuant to testanentary or court appointnment,
but excludes one who is nmerely a guardian ad litem

(21) "Heirs," except as controlled by Section 28-2-711, means persons,
i ncludi ng the surviving spouse and the state, who are entitled under the
statutes of intestate succession to the property of a decedent.

(22) "lncapacitated person" neans an individual described in Section 28-
5-103.

(23) "Informal proceedi ngs" neans those conducted w thout notice to
i nterested persons by an officer of the Court acting as a registrar for
probate of a will or appointnent of a personal representative.

(24) "Interested person"” includes heirs, devisees, children, spouses,
creditors, beneficiaries, and any others having a property right in or claim
agai nst a trust estate or the estate of a decedent, ward, or protected person.

It also includes persons having priority for appoi ntnent as persona
representative, and other fiduciaries representing interested persons. The
meaning as it relates to particular persons may vary fromtime to tinme and
must be deternined according to the particul ar purposes of, and matter
i nvolved in, any proceeding.

(25) "lssue" of a person nmeans descendant as defined in subsection (9).

(26) "Joint tenants with the right of survivorship" and "conmunity
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property with the right of survivorship" includes co-owners of property held
under circunstances that entitle one or nore to the whole of the property on
the death of the other or others, but excludes forns of co-ownership
registration in which the underlying ownership of each party is in proportion
to that party's contribution.

(27) "Lease" includes an oil, gas, or other nineral |ease.

(28) "Letters" includes letters testanmentary, letters of guardi anship,
letters of administration, and letters of conservatorshinp.

(29) "M nor" neans a person who is under 18 years of age.

(30) "Mortgage" means any conveyance, agreement, or arrangenent in which
property is encunbered or used as security.

(31) "Nonresident decedent"” neans a decedent who was doniciled in
another jurisdiction at the tine of his or her death.

(32) "Organization" means a corporation, business trust, estate, trust,
partnership, joint venture, association, governnent or governnental
subdi vi sion or agency, or any other |egal or conmercial entity.

(33) "Parent" includes any person entitled to take, or who would be
entitled to take if the child died without a will, as a parent under this Code
by intestate succession fromthe child whose relationship is in question and
excludes any person who is only a stepparent, foster parent, or grandparent.

(34) "Payor" neans a trustee, insurer, business entity, enployer
government, governnental agency or subdivision, or any other person authorized
or obligated by |law or a governing instrunent to nake paynents.

(35) "Person" means an individual or an organi zation.

(36) "Personal representative" includes executor, adm nistrator
successor personal representative, special adnministrator, and persons who
perform substantially the same function under the | aw governing their status.

"General personal representative" excludes special adm nistrator

(37) "Petition" means a witten request to the Court for an order after
noti ce.

(38) "Proceeding" includes action at law and suit in equity.

(39) "Property" includes both real and personal property or any interest
therein and neans anything that nmay be the subject of ownership.

(40) "Protected person" is as defined in Section 28-5-103.

(41) "Protective proceedi ng" nmeans a proceedi ng described in Section 28-
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5-103.

(42) "Registrar" refers to the official of the Court designated to
performthe functions of Registrar as provided in Section 28-1-307.

(43) "Security" includes any note, stock, treasury stock, bond,
debenture, evidence of indebtedness, certificate of interest or participation
in an oil, gas, or mning title or lease or in paynments out of production
under such a title or lease, collateral trust certificate, transferable share,
voting trust certificate or, in general, any interest or instrument comonly
known as a security, or any certificate of interest or participation, any
tenporary or interimcertificate, receipt, or certificate of deposit for, or
any warrant or right to subscribe to or purchase, any of the foregoing.

(44) "Settlenment,"” in reference to a decedent's estate, includes the
full process of administration, distribution, and closing.

(45) "Special adm nistrator" means a personal representative as
descri bed by Sections 28-3-614 through 28-3-618.

(46) "State" neans a state of the United States, the District of
Col umbi a, the Commnweal th of Puerto Rico, or any territory or insular
possessi on subject to the jurisdiction of the United States.

(47) "Successor personal representative" means a persona
representative, other than a special admnistrator, who is appointed to
succeed a previously appointed personal representative.

(48) "Successors" means persons, other than creditors, who are entitled
to property of a decedent under his or her will or this Code.

(49) "Supervised adnministration" refers to the proceedi ngs described in
Article I'll, Part 5.

(50) "Survive" neans that an individual has neither predeceased an
event, including the death of another individual, nor is deened to have
predeceased an event under Section 28-2-104 or 28-2-702. The term i ncl udes
its derivatives, such as "survives," "survived," "survivor," "surviving."

(51) "Testacy proceedi ng" nmeans a proceeding to establish a will or
deterni ne intestacy.

(52) "Testator" includes an individual of either sex.

(53) "Trust" includes an express trust, private or charitable, with
additions thereto, wherever and however created. The termalso includes a

trust created or determined by judgnent or decree under which the trust is to
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be adm nistered in the manner of an express trust. The term excludes other
constructive trusts and excludes resulting trusts, conservatorshi ps, persona
representatives, trust accounts as defined in Article VI, custodial
arrangenents pursuant to the Uniform Transfers to Mnors Act, ACA § 9-26-201
t hrough 9-26-227 and the Uniform Securities Omership by Mnors Act, ACA 8§ 9-
26- 301 through 9-26-307, business trusts providing for certificates to be

i ssued to beneficiaries, common trust funds, voting trusts, security
arrangenents, liquidation trusts, and trusts for the primry purpose of paying
debts, dividends, interest, salaries, wages, profits, pensions, or enployee
benefits of any kind, and any arrangenment under which a person is nom nee or
escrowee for another

(54) "Trustee" includes an original, additional, or successor trustee,
whet her or not appointed or confirnmed by court.

(55) "Ward" nmeans an individual described in Section 28-5-103.

(56) "WII" includes codicil and any testanmentary instrument that nerely
appoi nts an executor, revokes or revises another will, nom nates a guardian,
or expressly excludes or limts the right of an individual or class to succeed
to property of the decedent passing by intestate succession.

PART 3
SCOPE, JURI SDI CTI ON AND COURTS

Section 28-1-301. Territorial Application.

Except as otherwi se provided in this Code, this Code applies to (1) the
affairs and estates of decedents, nissing persons, and persons to be
protected, donmiciled in this state, (2) the property of nonresidents | ocated
in this state or property comng into the control of a fiduciary who is
subject to the laws of this state, (3) incapacitated persons and mnors in
this state, (4) survivorship and related accounts in this state, and (5)

trusts subject to administration in this state.

Section 28-1-302. Subject Matter Jurisdiction.

(a) To the full extent permtted by the constitution, the Court has
jurisdiction over all subject nmatter relating to (1) estates of decedents,
i ncl udi ng construction of wills and determ nation of heirs and successors of
decedents, and estates of protected persons; (2) protection of minors and

i ncapacitated persons; and (3) trusts.
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(b) The Court has full power to namke orders, judgnents and decrees and
take all other action necessary and proper to adm nister justice in the
matters which cone before it.

(c) The Court has jurisdiction over protective proceedi ngs and
guar di anshi p proceedi ngs.

(d) If both guardi anship and protective proceedings as to the same
person are conmenced or pending in the same court, the proceedi ngs may be

consol i dat ed.

Section 28-1-303. Venue; Miltiple Proceedings; Transfer

(a) Where a proceeding under this Code could be maintained in nore than
one place in this state, the Court in which the proceeding is first conmenced
has the exclusive right to proceed.

(b) If proceedings concerning the sane estate, protected person, ward,
or trust are commenced in nore than one Court of this state, the Court in
whi ch the proceeding was first commenced shall continue to hear the matter
and the other courts shall hold the matter in abeyance until the question of
venue is decided, and if the ruling Court determines that venue is properly in
anot her Court, it shall transfer the proceeding to the other Court.

(c) If a Court finds that in the interest of justice a proceeding or a
file should be located in another Court of this state, the Court making the

finding may transfer the proceeding or file to the other Court.

Section 28-1-304. Practice in Court.

Unl ess specifically provided to the contrary in this Code or unless
i nconsistent with its provisions, the rules of civil procedure including the
rul es concerning vacation of orders and appellate review govern fornal

proceedi ngs under this Code.

Section 28-1-305. Records and Certified Copies.

The probate clerk shall keep a record for each decedent, ward, protected
person or trust involved in any docunent which may be filed with the Court
under this Code, including petitions and applications, demands for notices or
bonds, trust registrations, and of any orders or responses relating thereto by

the Registrar or Court, and establish and maintain a system for indexing,
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filing or recording which is sufficient to enable users of the records to
obtai n adequate information. Upon paynment of the fees required by |law the
probate clerk rmust issue certified copies of any probated wills, letters

i ssued to personal representatives, or any other record or paper filed or
recorded. Certificates relating to probated wills nust indicate whether the
decedent was domiciled in this state and whether the probate was fornmal or

informal. Certificates relating to letters nmust show the date of appoi ntnent.

Section 28-1-306. Jury Trial

(a) If duly demanded, a party is entitled to trial by jury in any
proceedi ng in which any controverted question of fact arises as to which any
party has a constitutional right to trial by jury.

(b) If there is no right to trial by jury under subsection (a) or the
right is waived, the Court inits discretion may call a jury to decide any

i ssue of fact, in which case the verdict is advisory only.

Section 28-1-307. Registrar; Powers.

The acts and orders which this Code specifies as performable by the
Regi strar may be perforned either by a judge of the Court, the probate clerk
or by a person designated by the Court by a witten order filed and recorded

in the office of the Court.

Section 28-1-308. Appeals.

Appel l ate review, including the right to appellate review, interlocutory
appeal, provisions as to time, manner, notice, appeal bond, stays, scope of
review, record on appeal, briefs, argunents and power of the appellate court,
is governed by the rules applicable to the appeals to the Suprene Court in
equity cases, except that in proceedings where jury trial has been had as a

matter of right, the rules applicable to the scope of reviewin jury cases

apply.

Section 28-1-309. (Qualifications of Judge.
A judge of the Court must have the sane qualifications as a judge of the

chancery court.
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Section 28-1-310. OGath or Affirmation on Filed Documents.

Except as otherwi se specifically provided in this Code or by rule, every
docurent filed with the Court under this Code including applications,
petitions, and demands for notice, shall be deermed to include an oath,
affirmation, or statenment to the effect that its representations are true as
far as the person executing or filing it knows or is inforned, and penalties
for perjury may follow deliberate falsification therein.

PART 4
NOTI CE, PARTI ES AND REPRESENTATI ON | N ESTATE LI TI GATI ON AND OTHER MATTERS

Section 28-1-401. Notice; Method and Tine of G ving.

(a) If notice of a hearing on any petition is required and except for
specific notice requirenments as otherw se provided, the petitioner shall cause
notice of the time and place of hearing of any petition to be given to any
i nterested person or his attorney if he has appeared by attorney or requested
that notice be sent to his attorney. Notice shall be given

(1) by mailing a copy thereof at |east 14 days before the tinme set
for the hearing by certified, registered or ordinary first class mail
addressed to the person being notified at the post office address given in his
dermand for notice, if any, or at his office or place of residence, if known;

(2) by delivering a copy thereof to the person being notified
personal ly at |east 14 days before the time set for the hearing; or

(3) if the address, or identity of any person is not known and
cannot be ascertained with reasonable diligence, by publishing at |east once a
week for 2 consecutive weeks, a copy thereof in a newspaper having genera
circulation in the county where the hearing is to be held, the |ast

publication of which is to be at |east 10 days before the time set for the

heari ng.
(b) The Court for good cause shown may provide for a different nethod or
time of giving notice for any hearing.

(c) Proof of the giving of notice shall be made on or before the hearing

and filed in the proceeding.

Section 28-1-402. Notice; Waiver
A person, including a guardian ad litem conservator, or other

fiduciary, may waive notice by a witing signed by himor his attorney and
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filed in the proceeding. A person for whom a guardi anship or other protective

order is sought, a ward, or a protected person nay not waive notice.

Section 28-1-403. Pl eadings; Wen Parties Bound by Others; Notice.

In formal proceedings involving trusts or estates of decedents, mnors,
protected persons, or incapacitated persons, and in judicially supervised
settlements, the follow ng apply:

(1) Interests to be affected shall be described in pleadings which give
reasonabl e information to owners by nane or class, by reference to the
i nstrument creating the interests, or in other appropriate nmanner

(2) Persons are bound by orders binding others in the follow ng cases:

(i) Oders binding the sole holder or all co-holders of a power of
revocation or a presently exercisable general power of appointment, including
one in the formof a power of amendnment, bind other persons to the extent
their interests (as objects, takers in default, or otherw se) are subject to
t he power.

(ii) To the extent there is no conflict of interest between them
or anmong persons represented, orders binding a conservator bind the person
whose estate he controls; orders binding a guardian bind the ward if no
conservator of his estate has been appointed; orders binding a trustee bind
beneficiaries of the trust in proceedings to probate a will establishing or
adding to a trust, to review the acts or accounts of a prior fiduciary and in
proceedi ngs involving creditors or other third parties; and orders binding a
personal representative bind persons interested in the undistributed assets of
a decedent's estate in actions or proceedings by or against the estate. |If
there is no conflict of interest and no conservator or guardi an has been
appoi nted, a parent nay represent his mnor child.

(iii) An unborn or unascertained person who is not otherw se
represented is bound by an order to the extent his interest is adequately
represented by another party having a substantially identical interest in the
proceedi ng.

(3) Notice is required as follows:

(i) Notice as prescribed by Section 28-1-401 shall be given to

every interested person or to one who can bind an interested person as

described in (2)(i) or (2)(ii) above. Notice may be given both to a person
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and to another who may bind him

(ii) Notice is given to unborn or unascertained persons, who are
not represented under (2)(i) or (2)(ii) above, by giving notice to all known
persons whose interests in the proceedings are substantially identical to
those of the unborn or unascertai ned persons.

(4) At any point in a proceeding, a court may appoint a guardi an ad
litemto represent the interest of a mnor, an incapacitated, unborn, or
unascertai ned person, or a person whose identity or address is unknown, if the
Court determines that representation of the interest otherwi se would be
i nadequate. |If not precluded by conflict of interests, a guardian ad litem
may be appointed to represent several persons or interests. The Court shal
set out its reasons for appointing a guardian ad litemas a part of the record
of the proceeding.

ARTI CLE ||
| NTESTACY, W LLS, AND DONATI VE TRANSFERS
PART 1
| NTESTATE SUCCESSI ON
ARTI CLE 2

Section 28-2-101. Intestate Estate.

(a) Any part of a decedent's estate not effectively disposed of by wil
passes by intestate succession to the decedent's heirs as prescribed in this
Code, except as nodified by the decedent's will.

(b) A decedent by will may expressly exclude or linmt the right of an
i ndi vidual or class to succeed to property of the decedent passing by
intestate succession. |If that individual or a menmber of that class survives
the decedent, the share of the decedent's intestate estate to which that
i ndi vi dual or class would have succeeded passes as if that individual or each

menber of that class had disclaimed his or her intestate share.

Section 28-2-102. Share of Spouse.
The intestate share of a decedent's surviving spouse is:
(1) the entire intestate estate if:
(i) no descendant or parent of the decedent survives the decedent;
or

(ii) all of the decedent's surviving descendants are al so
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descendants of the surviving spouse and there is no other descendant of the
surviving spouse who survives the decedent;

(2) the first $200, 000, plus three-fourths of any bal ance of the
intestate estate, if no descendant of the decedent survives the decedent, but
a parent of the decedent survives the decedent;

(3) the first $150,000, plus one-half of any balance of the intestate
estate, if all of the decedent's surviving descendants are al so descendants of
the surviving spouse and the surviving spouse has one or nore surviVving
descendants who are not descendants of the decedent;

(4) the first $100, 000, plus one-half of any balance of the intestate
estate, if one or nore of the decedent's surviving descendants are not
descendants of the surviving spouse;

(5) the first $50,000, plus one-third of any balance of the intestate
estate if,

(i) the surviving spouse has been nmarried to decedent for |ess
than three years before decedent’s death,
(ii) none of the decedent's surviving descendants are al so
descendants of the surviving spouse, and

(iii) the intestate is survived by descendants or parents.

Section 28-2-103. Share of Heirs other than Surviving Spouse.

Any part of the intestate estate not passing to the decedent's surviving
spouse under Section 28-2-102, or the entire intestate estate if there is no
surviving spouse, passes in the followi ng order to the individuals designated
bel ow who survive the decedent:

(1) to the decedent's descendants by representation

(2) if there is no surviving descendant, to the decedent's parents
equally if both survive, or to the surviving parent;

(3) if there is no surviving descendant or parent, to the descendants of
the decedent's parents or either of them by representation

(4) if there is no surviving descendant, parent, or descendant of a
parent, but the decedent is survived by one or nore grandparents or
descendants of grandparents, half of the estate passes to the decedent's
pat ernal grandparents equally if both survive, or to the surviving paterna

grandparent, or to the descendants of the decedent's paternal grandparents or
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either of themif both are deceased, the descendants taking by representation
and the other half passes to the decedent's maternal relatives in the sane
manner; but if there is no surviving grandparent or descendant of a
grandparent on either the paternal or the maternal side, the entire estate
passes to the decedent's relatives on the other side in the same manner as the
hal f .

Section 28-2-104. Requirenent that Heir Survive Decedent for 120 Hours.

An individual who fails to survive the decedent by 120 hours is deened
to have predeceased the decedent for purposes of homestead al |l owance, exenpt
property, and intestate succession, and the decedent's heirs are determ ned
accordingly. If it is not established by clear and convinci ng evi dence that
an individual who would otherwi se be an heir survived the decedent by 120
hours, it is deemed that the individual failed to survive for the required
period. This section is not to be applied if its application would result in

a taking of intestate estate by the state under Section 28-2-105.

Section 28-2-105. No Taker.
If there is no taker under the provisions of this Article, the intestate

estate passes to the state.

Section 28-2-106. Representation.
(a) Definitions. 1In this section:

(1) "Deceased descendant," "deceased parent," or "deceased
grandparent" mnmeans a descendant, parent, or grandparent who either predeceased
the decedent or is deenmed to have predeceased the decedent under Section 28-
2-104.

(2) "Surviving descendant" means a descendant who neither
predeceased the decedent nor is deenmed to have predeceased the decedent under
Section 28-2-104.

(b) Decedent's Descendants. |If, under Section 28-2-103(1), a
decedent's intestate estate or a part thereof passes "by representation" to
the decedent's descendants, the estate or part thereof is divided into as many
equal shares as there are (i) surviving descendants in the generation nearest

to the decedent which contains one or nmore surviving descendants and (ii)
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deceased descendants in the sanme generation who |left surviving descendants, if
any. Each surviving descendant in the nearest generation is allocated one
share. The remaining shares, if any, are conbined and then divided in the
same manner among the surviving descendants of the deceased descendants as if
the surviving descendants who were allocated a share and their surviving
descendants had predeceased the decedent.

(c) Descendants of Parents or Grandparents. |f, under Section 28-
2-103(3) or (4), a decedent's intestate estate or a part thereof passes "hy
representation" to the descendants of the decedent's deceased parents or
either of themor to the descendants of the decedent's deceased paternal or
mat ernal grandparents or either of them the estate or part thereof is divided
into as many equal shares as there are (i) surviving descendants in the
generation nearest the deceased parents or either of them or the deceased
grandparents or either of them that contains one or nore surviving
descendants and (ii) deceased descendants in the sane generation who |eft
surviving descendants, if any. Each surviving descendant in the nearest
generation is allocated one share. The remmining shares, if any, are conbi ned
and then divided in the sane manner anmobng the surviving descendants of the
deceased descendants as if the surviving descendants who were allocated a

share and their surviving descendants had predeceased the decedent.

Section 28-2-107. Kindred of Half Bl ood.
Rel atives of the half blood inherit the sane share they would inherit if

they were of the whol e bl ood.

Section 28-2-108. Afterborn Heirs.
An individual in gestation at a particular tinme is treated as living at

that time if the individual |lives 120 hours or nore after birth.

Section 28-2-109. Advancenents.

(a) If an individual dies intestate as to all or a portion of his or her
estate, property the decedent gave during the decedent's lifetinme to an
i ndi vi dual who, at the decedent's death, is an heir is treated as an
advancenent against the heir's intestate share only if (i) the decedent

declared in a witing or the heir acknowl edged in witing that the gift is an
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advancenent or (ii) the decedent's witing or the heir's witten
acknow edgrment ot herwi se indicates that the gift is to be taken into account
in conputing the division and distribution of the decedent's intestate estate.
(b) For purposes of subsection (a), property advanced is val ued as of
the tinme the heir canme into possession or enjoynment of the property or as of
the tinme of the decedent's death, whichever first occurs.
(c) If the recipient of the property fails to survive the decedent, the
property is not taken into account in conputing the division and distribution
of the decedent's intestate estate, unless the decedent's witing provides

ot herwi se.

Section 28-2-110. Debts to Decedent.

A debt owed to a decedent is not charged against the intestate share of
any individual except the debtor. |If the debtor fails to survive the
decedent, the debt is not taken into account in conmputing the intestate share

of the debtor's descendants.

Section 28-2-111. Alienage.
No individual is disqualified to take as an heir because the individual

or an individual through whom he or she clains is or has been an alien

Section 28-2-112. Dower and Curtesy Abolished.

The estates of dower and curtesy are abolished.

Section 28-2-113. Individuals Related to Decedent Through Two Li nes.
An individual who is related to the decedent through two |ines of
relationship is entitled to only a single share based on the relationship that

woul d entitle the individual to the |arger share.

Section 28-2-114. Parent and Child Rel ati onshi p.

(a) Except as provided in subsections (b) and (c), for purposes of
i ntestate succession by, through, or froma person, an individual is the child
of his or her natural parents, regardless of their marital status. The parent
and child relationship may be established under 88 9-10-101 through 9-10-202.

(b) An adopted individual is the child of his or her adopting parent or
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parents and not of his or her natural parents, but adoption of a child by the
spouse of either natural parent has no effect on
(i) the relationship between the child and that natural parent or
(ii) the right of the child or a descendant of the child to
i nherit fromor through the other natural parent.

(c) Inheritance fromor through a child by either natural parent or his
or her kindred is precluded unless that natural parent has openly treated the
child as his or hers, and has not refused to support the child.

PART 2
ELECTI VE SHARE OF SURVI VI NG SPOUSE

Section 28-2-201. Definitions.

In this Part:

(1) As used in sections other than Section 28-2-205, "decedent's
nonprobate transfers to others" neans the ampunts that are included in the
augnent ed estate under Section 28-2-205.

(2) "Fractional interest in property held in joint tenancy with the
right of survivorship," whether the fractional interest is unilaterally
severabl e or not, neans the fraction, the numerator of which is one and the
denom nator of which, if the decedent was a joint tenant, is one plus the
nunber of joint tenants who survive the decedent and which, if the decedent
was not a joint tenant, is the nunber of joint tenants.

(3) "Marriage," as it relates to a transfer by the decedent during
marri age, means any marriage of the decedent to the decedent's surviving
spouse.

(4) "Nonadverse party" means a person who does not have a substanti al
beneficial interest in the trust or other property arrangenment that would be
adversely affected by the exercise or nonexercise of the power that he or she
possesses respecting the trust or other property arrangenment. A person having
a general power of appointnent over property is deened to have a beneficial
interest in the property.

(5) "Power" or "power of appointnent" includes a power to designate the
beneficiary of a beneficiary designation.

(6) "Presently exercisable general power of appointnent"” neans a power
of appoi ntment under which, at the tinme in question, the decedent, whether or

not he or she then had the capacity to exercise the power, held a power to
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create a present or future interest in hinself or herself, his or her
creditors, his or her estate, or creditors of his or her estate, and includes
a power to revoke or invade the principal of a trust or other property
arrangenent .

(7) "Probate estate" neans property that would pass by intestate
succession if the decedent died without a valid will.

(8) "Property" includes val ues subject to a beneficiary designation

(9) "Right to income" includes a right to payments under a conmercial or
private annuity, an annuity trust, a unitrust, or a simlar arrangenent.

(10) "Transfer," as it relates to a transfer by or of the decedent,
i ncludes (A) an exercise or release of a presently exercisable general power
of appointment held by the decedent, (B) a | apse at death of a presently
exerci sabl e general power of appointnment held by the decedent, and (C) an
exerci se, release, or |apse of a general power of appointnment that the
decedent created in hinself or herself and of a power described in Section 28-

2-205(2)(ii) that the decedent conferred on a nonadverse party.

Section 28-2-202. Elective Share.

(a) Elective-Share Anmount. The surviving spouse of a decedent who dies
domiciled in this State has a right of election, under the limtations and
conditions stated in this Part, to take an el ective-share ambunt equal to the
val ue of the elective-share percentage of the augnented estate, determ ned by
the length of tine the spouse and the decedent were nmarried to each other, in
accordance with the foll ow ng schedul e:

If the decedent and the spouse were narri ed:
The el ective-share
to each other: percentage is:

Less than 1 year Suppl emrent al Anount Only.

1 year but less than 2 years . . .. .. .. . . ... .. .. .. 3% of the augnmented estate.
2 years but less than 3 years . .. ... ... .. .. .. 6% of the augmented estate.
3 years but less than 4 years ... ... . .. .. .. .. 9% of the augmented estate.
4 years but less than 5 years . . ... . ... ... .. 12% of the augnented estate.
5 years but less than 6 years . . .. . . . . .. .. .. 15% of the augnented estate.
6 years but less than 7 years . . .. . .. .. ... ... . 18% of the augnented estate.
7 years but less than 8 years .. ... . .. .. .. ... . 21% of the augnented estate.

0106971147.rrs539

20



HB 1127

8 years but less than 9 years .. . .. . .. .. . .. ... . 24% of the augnented estate.
9 years but less than 10 years . . ... .. ... ... ... . 27% of the augnented estate.
10 years but less than 11 years .. ... . .. .. .. .. . 30% of the augnented estate.
11 years but less than 12 years . ... . .. .. .. ... 34% of the augnented estate.
12 years but less than 13 years . ... . .. .. .. .. . 38% of the augnented estate.
13 years but less than 14 years .. . . ... ... ... 42% of the augnented estate.
14 years but less than 15 years . ... . ... ... ... 46% of the augnented estate.
15 years or nore L 50% of the augnmented estate.
(b) Suppl enental Elective-Share Anpunt. |If the sum of the anpunts

described in Sections 28-2-207, 28-2-209(a)(1), and that part of the

el ective-share anopunt payable fromthe decedent's probate estate and
nonprobate transfers to others under Section 28-2-209(b) and (c) is less than
$50, 000, the surviving spouse is entitled to a supplenental elective-share
amount equal to $50,000, mnus the sumof the ampbunts described in those
sections. The supplenental elective-share amount is payable fromthe
decedent's probate estate and fromrecipients of the decedent's nonprobate
transfers to others in the order of priority set forth in Section 28-2-209(b)
and (c).

(c) Effect of Election on Statutory Benefits. |If the right of election
is exercised by or on behalf of the surviving spouse, the surviving spouse's
homest ead al | owance, exenpt property, and famly allowance, if any, are not
charged agai nst but are in addition to the elective-share and suppl enenta
el ecti ve-share anmounts.

(d) Non-Domiciliary. The right, if any, of the surviving spouse of a
decedent who dies donmiciled outside this State to take an elective share in
property in this State is governed by the | aw of the decedent's domcile at

deat h.

Section 28-2-203. Conposition of the Augnmented Estate.

Subj ect to Section 28-2-208, the value of the augnented estate, to the
extent provided in Sections 28-2-204, 28-2-205, 28-2-206, and 28-2-207,
consists of the sumof the values of all property, whether real or personal
nmovabl e or i Mmovabl e, tangi ble or intangible, wherever situated, that
constitute the decedent's net probate estate, the decedent's nonprobate

transfers to others, the decedent's nonprobate transfers to the surviving
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spouse, and the surviving spouse's property and nonprobate transfers to

ot hers.

Section 28-2-204. Decedent's Net Probate Estate.
The val ue of the augnented estate includes the value of the decedent's
probate estate, reduced by funeral and adm nistration expenses, honestead

al l owance, family allowances, exenpt property, and enforceabl e cl ai ns.

Section 28-2-205. Decedent's Nonprobate Transfers to O hers.

The val ue of the augnented estate includes the value of the decedent's
nonprobate transfers to others, not included under Section 28-2-204, of any of
the follow ng types, in the anpunt provided respectively for each type of
transfer:

(1) Property owned or owned in substance by the decedent imediately
before death that passed outside probate at the decedent's death. Property
i ncl uded under this category consists of:

(i) Property over which the decedent alone, imredi ately before
death, held a presently exercisable general power of appointment. The anopunt
i ncluded is the value of the property subject to the power, to the extent the
property passed at the decedent's death, by exercise, release, lapse, in
default, or otherwise, to or for the benefit of any person other than the
decedent's estate or surviving spouse.

(ii) The decedent's fractional interest in property held by the
decedent in joint tenancy with the right of survivorship. The anount included
is the value of the decedent's fractional interest, to the extent the
fractional interest passed by right of survivorship at the decedent's death to
a surviving joint tenant other than the decedent's surviving spouse.

(iii) The decedent's ownership interest in property or accounts
held in POD, TOD, or co-ownership registration with the right of survivorship.

The ampunt included is the value of the decedent's ownership interest, to the
extent the decedent's ownership interest passed at the decedent's death to or
for the benefit of any person other than the decedent's estate or surviving
spouse.

(iv) Proceeds of insurance, including accidental death benefits,

on the life of the decedent, if the decedent owned the insurance policy
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i medi ately before death or if and to the extent the decedent al one and

i medi ately before death held a presently exercisabl e general power of

appoi ntment over the policy or its proceeds. The anmpunt included is the val ue
of the proceeds, to the extent they were payable at the decedent's death to or
for the benefit of any person other than the decedent's estate or surviving
spouse.

(2) Property transferred in any of the following fornms by the decedent
during marriage:

(i) Any irrevocable transfer in which the decedent retained the
right to the possession or enjoynent of, or to the incone from the property
if and to the extent the decedent's right term nated at or continued beyond
the decedent's death. The ampunt included is the value of the fraction of the
property to which the decedent's right related, to the extent the fraction of
the property passed outside probate to or for the benefit of any person other
than the decedent's estate or surviving spouse.

(ii) Any transfer in which the decedent created a power over
i ncome or property, exercisable by the decedent alone or in conjunction with
any ot her person, or exercisable by a nonadverse party, to or for the benefit
of the decedent, creditors of the decedent, the decedent's estate, or
creditors of the decedent's estate. The ampunt included with respect to a
power over property is the value of the property subject to the power, and the
anount included with respect to a power over incone is the value of the
property that produces or produced the income, to the extent the power in
ei ther case was exercisable at the decedent's death to or for the benefit of
any person other than the decedent's surviving spouse or to the extent the
property passed at the decedent's death, by exercise, release, lapse, in
default, or otherwise, to or for the benefit of any person other than the
decedent's estate or surviving spouse. |If the power is a power over both
i ncome and property and the precedi ng sentence produces different amounts, the
anount included is the greater anmount.

(3) Property that passed during nmarriage and during the two-year period
next preceding the decedent's death as a result of a transfer by the decedent
if the transfer was of any of the follow ng types:

(i) Any property that passed as a result of the ternmination of a

right or interest in, or power over, property that would have been included in

0106971147.rrs539

23



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

the augnmented estate under paragraph (1)(i), (ii), or (iii), or under
paragraph (2), if the right, interest, or power had not term nated until the
decedent's death. The anpunt included is the value of the property that would
have been included under those paragraphs if the property were valued at the
time the right, interest, or power termnated, and is included only to the
extent the property passed upon termnation to or for the benefit of any
person other than the decedent or the decedent's estate, spouse, or surviving
spouse. As used in this subparagraph, "term nation," with respect to a right
or interest in property, occurs when the right or interest ternmi nated by the
terms of the governing instrunent or the decedent transferred or relinquished
the right or interest, and, with respect to a power over property, occurs when
the power term nated by exercise, release, |apse, default, or otherw se, but,
with respect to a power described in paragraph (1)(i), "term nation" occurs
when the power terminated by exercise or release, but not otherw se

(ii) Any transfer of or relating to an insurance policy on the
life of the decedent if the proceeds woul d have been included in the augnmented
estate under paragraph (1)(iv) had the transfer not occurred. The anopunt
i ncluded is the value of the insurance proceeds to the extent the proceeds
wer e payabl e at the decedent's death to or for the benefit of any person other
than the decedent's estate or surviving spouse.

(iii) Any transfer of property, to the extent not otherw se
i ncluded in the augnented estate, nade to or for the benefit of a person other
than the decedent's surviving spouse. The amount included is the value of the
transferred property to the extent the aggregate transfers to any one donee in

either of the two years exceeded $10, 000.

Section 28-2-206. Decedent's Nonprobate Transfers to the Surviving
Spouse.

Excl udi ng property passing to the surviving spouse under the federa
Social Security system the value of the augnmented estate includes the val ue
of the decedent's nonprobate transfers to the decedent's surviving spouse,
whi ch consist of all property that passed outside probate at the decedent's
death fromthe decedent to the surviving spouse by reason of the decedent's
deat h, including:

(1) the decedent's fractional interest in property held as a joint
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tenant with the right of survivorship, to the extent that the decedent's
fractional interest passed to the surviving spouse as surviving joint tenant,
(2) the decedent's ownership interest in property or accounts held in
co-ownership registration with the right of survivorship, to the extent the
decedent's ownership interest passed to the surviving spouse as surviving
co- owner, and
(3) all other property that would have been included in the augnented
estate under Section 28-2-205(1) or (2) had it passed to or for the benefit of
a person other than the decedent's spouse, surviving spouse, the decedent, or

the decedent's creditors, estate, or estate creditors.

Section 28-2-207. Surviving Spouse's Property and Nonprobate Transfers
to Ot hers.

(a) Included Property. Except to the extent included in the augnented
estate under Section 28-2-204 or 28-2-206, the value of the augnented estate
i ncl udes the val ue of:

(1) property that was owned by the decedent's surviving spouse at
the decedent's death, including:

(i) the surviving spouse's fractional interest in property
held in joint tenancy with the right of survivorship,

(ii) the surviving spouse's ownership interest in property
or accounts held in co-ownership registration with the right of survivorshinp,
and

(iii) property that passed to the surviving spouse by reason
of the decedent's death, but not including the spouse's right to homestead
al l owance, family allowance, exenpt property, or payments under the federa
Soci al Security system and

(2) property that woul d have been included in the surviving
spouse's nonprobate transfers to others, other than the spouse's fractiona
and ownership interests included under subsection (a)(1)(i) or (ii), had the
spouse been the decedent.

(b) Time of Valuation. Property included under this section is val ued
at the decedent's death, taking the fact that the decedent predeceased the
spouse into account, but, for purposes of subsection (a)(1)(i) and (ii), the

val ues of the spouse's fractional and ownership interests are determ ned
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i medi ately before the decedent's death if the decedent was then a joint
tenant or a co-owner of the property or accounts. For purposes of subsection
(a)(2), proceeds of insurance that would have been included in the spouse's
nonprobate transfers to others under Section 28-2-205(1)(iv) are not val ued as
if he or she were deceased.

(c¢) Reduction for Enforceable Clains. The value of property included
under this section is reduced by enforceable clainms against the surviving

spouse.

Section 28-2-208. Exclusions, Valuation, and Overl appi ng Applicati on.

(a) Exclusions. The value of any property is excluded fromthe
decedent's nonprobate transfers to others (i) to the extent the decedent
recei ved adequate and full consideration in noney or noney's worth for a
transfer of the property or (ii) if the property was transferred with the
written joinder of, or if the transfer was consented to in witing by, the
survi vi ng spouse.

(b) Valuation. The value of property:

(1) included in the augnmented estate under Section 28-2-205, 28-
2-206, or 28-2-207 is reduced in each category by enforceabl e clains against
the included property; and
(2) includes the commuted val ue of any present or future interest

and the comruted val ue of amounts payabl e under any trust, life insurance
settlement option, annuity contract, public or private pension, disability
conpensation, death benefit or retirenent plan, or any sinilar arrangenent,
exclusive of the federal Social Security system

(c) Overlapping Application; No Double Inclusion. In case of
overl apping application to the same property of the paragraphs or
subpar agraphs of Section 28-2-205, 28-2-206, or 28-2-207, the property is
i ncluded in the augnented estate under the provision yielding the greatest
val ue, and under only one overlapping provision if they all yield the same

val ue.

Section 28-2-209. Sources from Which El ective Share Payabl e.
(a) Elective-Share Anpunt Only. In a proceeding for an elective share,

the following are applied first to satisfy the elective-share amunt and to
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reduce or elinmnate any contributions due fromthe decedent's probate estate
and recipients of the decedent's nonprobate transfers to others:

(1) anpunts included in the augnmented estate under Section 28-
2-204 which pass or have passed to the surviving spouse by testate or
i ntestate succession and anounts included in the augnmented estate under
Section 28-2-206; and

(2) anmpunts included in the augnmented estate under Section 28-
2-207 up to the applicable percentage thereof. For the purposes of this
subsection, the "applicable percentage" is twice the el ective-share percentage
set forth in the schedule in Section 28-2-202(a) appropriate to the |ength of
time the spouse and the decedent were married to each other

(b) Unsatisfied Bal ance of Elective-Share Anpunt; Suppl enent al
El ective-Share Amount. |f, after the application of subsection (a), the
el ective-share anpount is not fully satisfied or the surviving spouse is
entitled to a supplenental elective-share anpunt, anounts included in the
decedent's probate estate and in the decedent's nonprobate transfers to
ot hers, other than anounts included under Section 28-2-205(3)(i) or (iii), are
applied first to satisfy the unsatisfied balance of the el ective-share anount
or the supplemental elective-share amount. The decedent's probate estate and
that portion of the decedent's nonprobate transfers to others are so applied
that liability for the unsatisfied balance of the el ective-share anount or for
the suppl enental el ective-share anpunt is equitably apportioned anong the
reci pients of the decedent's probate estate and of that portion of the
decedent's nonprobate transfers to others in proportion to the value of their
i nterests therein.
(c) Unsatisfied Bal ance of Elective-Share and Suppl enent al

El ective-Share Amounts. |If, after the application of subsections (a) and (b),
the el ective-share or supplenmental elective-share amount is not fully
satisfied, the remaining portion of the decedent's nonprobate transfers to
others is so applied that liability for the unsatisfied balance of the
el ective-share or supplenental elective-share anpunt is equitably apportioned
anong the recipients of the remaining portion of the decedent's nonprobate

transfers to others in proportion to the value of their interests therein.

Section 28-2-210. Personal Liability of Recipients.
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(a) Only original recipients of the decedent's nonprobate transfers to
ot hers, and the donees of the recipients of the decedent's nonprobate
transfers to others, to the extent the donees have the property or its
proceeds, are liable to make a proportional contribution toward satisfaction
of the surviving spouse's elective-share or supplenmental elective-share
anount. A person |liable to nmake contribution may choose to give up the
proportional part of the decedent's nonprobate transfers to himor her or to
pay the value of the ampunt for which he or she is liable.

(b) If any section or part of any section of this Part is preenpted by
federal law with respect to a paynent, an item of property, or any other
benefit included in the decedent's nonprobate transfers to others, a person
who, not for value, receives the paynent, item of property, or any other
benefit is obligated to return the paynent, item of property, or benefit, or
is personally liable for the anpunt of the payment or the value of that item
of property or benefit, as provided in Section 28-2-209, to the person who
woul d have been entitled to it were that section or part of that section not

preenpt ed.

Section 28-2-211. Proceeding for Elective Share; Time Limt.

(a) Except as provided in subsection (b), the election nmust be made by
filing in the court and mailing or delivering to the personal representative,
if any, a petition for the elective share within nine nonths after the date of
the decedent's death, or within six nonths after the probate of the decedent's
will, whichever limtation |ater expires. The surviving spouse nmust give
notice of the time and place set for hearing to persons interested in the
estate and to the distributees and recipients of portions of the augnented
estate whose interests will be adversely affected by the taking of the
el ective share. Except as provided in subsection (b), the decedent's
nonprobate transfers to others are not included within the augnmented estate
for the purpose of computing the elective-share, if the petitionis filed nore
than nine nonths after the decedent's death.

(b) Wthin nine nonths after the decedent's death, the surviving spouse
may petition the court for an extension of time for making an election. |If,
within nine months after the decedent's death, the spouse gives notice of the

petition to all persons interested in the decedent's nonprobate transfers to
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others, the court for cause shown by the surviving spouse may extend the tinme
for election. |If the court grants the spouse's petition for an extension, the
decedent's nonprobate transfers to others are not excluded fromthe augnmented
estate for the purpose of conputing the el ective-share and suppl enent al
el ective-share anounts, if the spouse nmakes an election by filing in the court
and mailing or delivering to the personal representative, if any, a petition
for the elective share within the tinme allowed by the extension.

(c) The surviving spouse may withdraw his or her demand for an el ective
share at any time before entry of a final determination by the court.

(d) After notice and hearing, the court shall determ ne the
el ective-share and suppl enental elective-share amounts, and shall order its
paynment fromthe assets of the augnented estate or by contribution as appears
appropriate under Sections 28-2-209 and 28-2-210. If it appears that a fund
or property included in the augmented estate has not cone into the possession
of the personal representative, or has been distributed by the persona
representative, the court nevertheless shall fix the liability of any person
who has any interest in the fund or property or who has possession thereof,
whet her as trustee or otherwi se. The proceeding may be nmai ntai ned agai nst
fewer than all persons agai nst whomrelief could be sought, but no person is
subject to contribution in any greater amount than he or she woul d have been
under Sections 28-2-209 and 28-2-210 had relief been secured against al
persons subject to contribution.

(e) An order or judgrment of the court nay be enforced as necessary in
suit for contribution or paynent in other courts of this State or other

jurisdictions.

Section 28-2-212. Right of Election Personal to Surviving Spouse;
I ncapacitated Surviving Spouse.

(a) Surviving Spouse Must Be Living at Tine of Election. The right of
el ection may be exercised only by a surviving spouse who is |iving when the
petition for the elective share is filed in the court under Section 28-
2-211(a). If the election is not exercised by the surviving spouse
personal ly, it may be exercised on the surviving spouse's behalf by his or her
conservator, guardian, or agent under the authority of a power of attorney.

(b) Incapacitated Surviving Spouse. |If the election is exercised on
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behal f of a surviving spouse who is an incapacitated person, that portion of
the el ective-share and suppl enental el ective-share ambunts due fromthe
decedent's probate estate and recipients of the decedent's nonprobate
transfers to others under Section 28-2-209(b) and (c) nust be placed in a
custodial trust for the benefit of the surviving spouse under the provisions
of the Arkansas Custodial Trust Act, except as nodified below. For the
purposes of this subsection, an election on behalf of a surviving spouse by an
agent under a durable power of attorney is presunmed to be on behalf of a
surviving spouse who is an incapacitated person. For purposes of the
custodial trust established by this subsection, (i) the el ecting guardian
conservator, or agent is the custodial trustee, (ii) the surviving spouse is
the beneficiary, and (iii) the custodial trust is deenmed to have been created
by the decedent spouse by witten transfer that takes effect at the decedent
spouse's death and that directs the custodial trustee to administer the
custodial trust as for an incapacitated beneficiary.

(c) Custodial Trust. For the purposes of subsection (b), the Arkansas
Custodi al Trust Act nust be applied as if § 28-72-406(b) thereof were repeal ed
and § 28-72-402(e), 8§ 28-72-409(b), and § 28-72-417(a) were anmended to read as
fol | ows:

(1) Neither an incapacitated beneficiary nor anyone acting on
behal f of an incapacitated beneficiary has a power to ternm nate the custodi al
trust; but if the beneficiary regains capacity, the beneficiary then acquires
the power to termnate the custodial trust by delivering to the custodial
trustee a witing signed by the beneficiary declaring the termnation. |f not
previously term nated, the custodial trust term nates on the death of the
beneficiary.

(2) If the beneficiary is incapacitated, the custodial trustee
shall expend so nuch or all of the custodial trust property as the custodi al
trustee considers advisable for the use and benefit of the beneficiary and
i ndi vi dual s who were supported by the beneficiary when the beneficiary became
i ncapacitated, or who are legally entitled to support by the beneficiary.
Expendi tures may be made in the manner, when, and to the extent that the
custodial trustee determ nes suitable and proper, wi thout court order but with
regard to other support, inconme, and property of the beneficiary and benefits

of nedical or other fornms of assistance fromany state or federal governnent

0106971147.rrs539

30



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

or governnental agency for which the beneficiary nust qualify on the basis of
need.

(3) Upon the beneficiary's death, the custodial trustee shal
transfer the unexpended custodial trust property in the followi ng order: (i)
under the residuary clause, if any, of the will of the beneficiary's
predeceased spouse agai nst whomthe elective share was taken, as if that
predeceased spouse died imediately after the beneficiary; or (ii) to that
predeceased spouse's heirs under Section 28-2-711 of Arkansas_ Uniform Probate
Code.

Section 28-2-213. Waiver of Right to Elect and of O her Rights.
(a) The right of election of a surviving spouse and the rights of the
surviving spouse to honestead all owance, exenpt property, and famly
al l owance, or any of them nmay be waived, wholly or partially, before or after
marriage, by a witten contract, agreenent, or waiver signed by the surviving
spouse.
(b) A surviving spouse's waiver is not enforceable if the surviving
spouse proves that:
(1) he or she did not execute the waiver voluntarily; or
(2) the waiver was unconsci onable when it was executed and, before
execution of the waiver, he or she:

(i) was not provided a fair and reasonabl e discl osure of the
property or financial obligations of the decedent;

(ii) did not voluntarily and expressly waive, in witing,
any right to disclosure of the property or financial obligations of the
decedent beyond the disclosure provided; and

(iii) did not have, or reasonably could not have had, an
adequat e know edge of the property or financial obligations of the decedent.

(c) An issue of unconscionability of a waiver is for decision by the
court as a matter of |aw

(d) Unless it provides to the contrary, a waiver of "all rights," or
equi val ent | anguage, in the property or estate of a present or prospective
spouse or a conplete property settlement entered into after or in anticipation
of separation or divorce is a waiver of all rights of elective share,

homest ead al | owance, exenpt property, and fanmly all owance by each spouse in
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the property of the other and a renunciation by each of all benefits that
woul d otherwi se pass to himor her fromthe other by intestate succession or

by virtue of any will executed before the waiver or property settlenent.

Section 28-2-214. Protection of Payors and Other Third Parti es.

(a) Although under Section 28-2-205 a paynent, item of property, or
ot her benefit is included in the decedent's nonprobate transfers to others, a
payor or other third party is not liable for having made a payment or
transferred an item of property or other benefit to a beneficiary designated
in a governing instrument, or for having taken any other action in good faith
reliance on the validity of a governing instrunent, upon request and
satisfactory proof of the decedent's death, before the payor or other third
party received witten notice fromthe surviving spouse or spouse's
representative of an intention to file a petition for the elective share or
that a petition for the elective share has been filed. A payor or other third
party is liable for paynments nmade or other actions taken after the payor or
other third party received witten notice of an intention to file a petition
for the elective share or that a petition for the elective share has been
filed.

(b) Awitten notice of intention to file a petition for the elective
share or that a petition for the elective share has been filed nmust be mail ed
to the payor's or other third party's main office or home by registered or
certified mail, return receipt requested, or served upon the payor or other
third party in the same manner as a sumons in a civil action. Upon receipt
of witten notice of intention to file a petition for the elective share or
that a petition for the elective share has been filed, a payor or other third
party may pay any anount owed or transfer or deposit any item of property held
by it to or with the court having jurisdiction of the probate proceedings
relating to the decedent's estate, or if no proceedi ngs have been commenced,
to or with the court having jurisdiction of probate proceedings relating to
decedents' estates located in the county of the decedent's residence. The
court shall hold the funds or item of property, and, upon its determ nation
under Section 28-2-211(d), shall order disbursenent in accordance with the
determination. |If no petitionis filed in the court within the specified tinme

under Section 28-2-211(a) or, if filed, the demand for an el ective share is
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wi t hdrawn under Section 28-2-211(c), the court shall order disbursenent to the
desi gnat ed beneficiary. Paynents or transfers to the court or deposits made
into court discharge the payor or other third party fromall clainms for
anounts so paid or the value of property so transferred or deposited.

(c) Upon petition to the probate court by the beneficiary designated in
a governing instrunent, the court may order that all or part of the property
be paid to the beneficiary in an anpbunt and subject to conditions consistent
with this Part.

PART 3
SPOUSE AND CHI LDREN UNPROVI DED FOR I N WLLS

Section 28-2-301. Entitlenment of Spouse; Premarital WII.

(a) If a testator's surviving spouse married the testator after the
testator executed his or her will, the surviving spouse is entitled to
receive, as an intestate share, no less than the value of the share of the
estate he or she would have received if the testator had died intestate as to
that portion of the testator's estate, if any, that neither is devised to a
child of the testator who was born before the testator married the surviving
spouse and who is not a child of the surviving spouse nor is devised to a
descendant of such a child or passes under Sections 28-2-603 or 28-2-604 to
such a child or to a descendant of such a child, unless:

(1) it appears fromthe will or other evidence that the will was
made in contenplation of the testator's marriage to the surviving spouse;

(2) the will expresses the intention that it is to be effective
notwi t hstandi ng any subsequent marriage; or

(3) the testator provided for the spouse by transfer outside the
will and the intent that the transfer be in lieu of a testamentary provision
is shown by the testator's statenents or is reasonably inferred fromthe
amount of the transfer or other evidence.

(b) I'n satisfying the share provided by this section, devises made by
the will to the testator's surviving spouse, if any, are applied first, and
ot her devises, other than a devise to a child of the testator who was born
before the testator married the surviving spouse and who is not a child of the
surviving spouse or a devise or substitute gift under Section 28-2-603 or 28-

2-604 to a descendant of such a child, abate as provided in Section 28-3-902.
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Section 28-2-302. Ormitted Children.

(a) Except as provided in subsection (b), if a testator fails to provide
in his or her will for any of his or her children born or adopted after the
execution of the will, the onmtted after-born or after-adopted child receives
a share in the estate as foll ows:

(1) If the testator had no child living when he or she executed
the will, an onitted after-born or after-adopted child receives a share in the
estate equal in value to that which the child would have received had the
testator died intestate, unless the will devised all or substantially all of
the estate to the other parent of the omtted child and that other parent
survives the testator and is entitled to take under the wll.

(2) If the testator had one or nore children living when he or she
executed the will, and the will devised property or an interest in property to
one or nore of the then-living children, an onitted after-born or
after-adopted child is entitled to share in the testator's estate as foll ows:

(i) The portion of the testator's estate in which the
onmtted after-born or after-adopted child is entitled to share is linmted to
devises made to the testator's then-living children under the will.

(ii) The omitted after-born or after-adopted child is
entitled to receive the share of the testator's estate, as limted in
subparagraph (i), that the child would have received had the testator included
all omtted after-born and after-adopted children with the children to whom
devi ses were made under the will and had given an equal share of the estate to
each child.

(iii) To the extent feasible, the interest granted an
onmtted after-born or after-adopted child under this section nmust be of the
same character, whether equitable or |egal, present or future, as that devised
to the testator's then-living children under the wll.

(iv) In satisfying a share provided by this paragraph
devises to the testator's children who were living when the will was executed
abate ratably. In abating the devises of the then-living children, the court
shall preserve to the nmaxi num extent possible the character of the
testamentary plan adopted by the testator.

(b) Neither subsection (a)(1l) nor subsection (a)(2) applies if:

(1) it appears fromthe will that the om ssion was intentional
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or
(2) the testator provided for the omtted after-born or

after-adopted child by transfer outside the will and the intent that the

transfer be in lieu of a testanmentary provision is shown by the testator's

statenents or is reasonably inferred fromthe anpunt of the transfer or other

evi dence.
(c) If at the time of execution of the will the testator fails to
provide in his or her will for a living child solely because he or she

believes the child to be dead, the child is entitled to share in the estate as
if the child were an omitted after-born or after-adopted child.

(d) I'n satisfying a share provided by subsection (a)(1), devises made by
the will abate under Section 28-3-902.

PART 4
EXEMPT PROPERTY AND ALLOWANCES

Section 28-2-401. Applicable Law.

This Part applies to the estate of a decedent who dies domiciled in this
State. Rights to honestead all owance, exenpt property, and fanily all owance
for a decedent who dies not domiciled in this State are governed by the | aw of

the decedent's domicile at death.

Section 28-2-402. Homestead Al | owance.

A decedent's surviving spouse is entitled to a honmestead al | owance of
$15,000. |If there is no surviving spouse, each mnor child and each dependent
child of the decedent is entitled to a honestead all owance anounting to
$15, 000 divided by the nunmber of mnor and dependent children of the decedent.

The honestead all owance is exenpt fromand has priority over all clains
agai nst the estate. Honmestead allowance is in addition to any share passing
to the surviving spouse or mnor or dependent child by the will of the
decedent, unl ess otherw se provided, by intestate succession, or by way of

el ective share

Section 28-2-402A. Constitutional Honestead.
The val ue of any constitutional right of honestead in the fanm |y home
recei ved by a surviving spouse or child nust be charged agai nst the spouse or

child s homestead allowance to the extent the family hone is part of the
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decedent's estate or would have been but for the honestead provision of the

constitution.

Section 28-2-403. Exenpt Property.

In addition to the honestead all owance, the decedent's surviving spouse
is entitled fromthe estate to a value, not exceeding $10,000 in excess of any
security interests therein, in household furniture, autonobiles, furnishings,
appliances, and personal effects. |If there is no surviving spouse, the
decedent's children are entitled jointly to the same value. |f encunbered
chattels are selected and the value in excess of security interests, plus that
of other exenpt property, is less than $10,000, or if there is not $10, 000
worth of exenpt property in the estate, the spouse or children are entitled to
ot her assets of the estate, if any, to the extent necessary to make up the
$10, 000 value. Rights to exenpt property and assets needed to make up a
deficiency of exenpt property have priority over all clainms against the
estate, but the right to any assets to nake up a deficiency of exenpt property
abates as necessary to pernit earlier paynent of honestead all owance and
famly allowance. These rights are in addition to any benefit or share
passing to the surviving spouse or children by the decedent's will, unless

ot herwi se provided, by intestate succession, or by way of elective share.

Section 28-2-404. Fanmily All owance.

(a) In addition to the right to honestead all owance and exenpt property,
the decedent's surviving spouse and mnor children whomthe decedent was
obligated to support and children who were in fact being supported by the
decedent are entitled to a reasonable all owance in noney out of the estate for
their maintenance during the period of administration, which allowance nay not
continue for |onger than one year if the estate is inadequate to di scharge
allowed clainms. The allowance may be paid as a lunmp sumor in periodic
installnments. It is payable to the surviving spouse, if living, for the use
of the surviving spouse and mi nor and dependent children; otherwi se to the
children, or persons having their care and custody. If a mnor child or
dependent child is not living with the surviving spouse, the all owance may be
made partially to the child or his or her guardian or other person having the

child s care and custody, and partially to the spouse, as their needs nay
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appear. The family allowance is exenpt fromand has priority over all clains
except the homestead all owance.

(b) The family allowance is not chargeabl e agai nst any benefit or share
passing to the surviving spouse or children by the will of the decedent,
unl ess otherw se provided, by intestate succession or by way of elective
share. The death of any person entitled to famly allowance terni nates the

right to all owances not yet paid.

Section 28-2-405. Source, Determination, and Documentation.

(a) If the estate is otherwise sufficient, property specifically devised
may not be used to satisfy rights to honmestead all owance or exenpt property.
Subject to this restriction, the surviving spouse, guardians of m nor
children, or children who are adults may sel ect property of the estate as
homest ead al | owance and exenpt property. The personal representative my nake
those selections if the surviving spouse, the children, or the guardi ans of
the minor children are unable or fail to do so within a reasonable tine or
there is no guardian of a minor child. The personal representative may
execute an instrunment or deed of distribution to establish the ownership of
property taken as homestead all owance or exenpt property. The persona
representative nmay determne the famly allowance in a unp sum not exceeding
$18,000 or periodic installnments not exceeding $1,500 per month for one year
and may di sburse funds of the estate in paynent of the fanmly all owance and
any part of the honestead all owance payable in cash. The persona
representative or an interested person aggrieved by any sel ection,
determi nati on, paynent, proposed paynment, or failure to act under this section
may petition the court for appropriate relief, which may include a fanmly
al l owance other than that which the personal representative determ ned or
coul d have deterni ned.

(b) If the right to an elective share is exercised on behalf of a
surviving spouse who is an incapacitated person, the personal representative
may add any unexpended portions payabl e under the homestead al |l owance, exenpt
property, and famly allowance to the trust established under Section 28-
2-212(b).

PART 5
W LLS, WLL CONTRACTS, AND CUSTODY AND DEPCSIT OF WLLS
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Section 28-2-501. Who May Make WII.

An individual 18 or nore years of age who is of sound mind may make a

Section 28-2-502. Execution; Wtnessed WIls; Holographic WIIs.
(a) Except as provided in subsection (b) and in Sections 28-2-503, 28-
2-506, and 28-2-513, a will nust be:
(1) in witing;
(2) signed by the testator or in the testator's name by sonme ot her
i ndividual in the testator's conscious presence and at the testator's request;
and
(3) signed by at least two individuals, each of whom signed within
a reasonable tinme after he or she witnessed either the signing of the will as
described in paragraph (2) or the testator's acknow edgnent of that signature

or acknow edgnment of the will.

(b) Awll that does not comply with subsection (a) is valid as a
hol ographic will, whether or not witnessed, if the signature and the entire
body of the will are in the testator's handwiting. The will may be

established by the evidence of at least two (2) credible disinterested
witnesses to the handwriting and signhature of the testator, notw thstanding
there may be no attesting witnesses to the will.

(c) Intent that the docunment constitute the testator's will can be
established by extrinsic evidence, including, for holographic wills, portions

of the document that are not in the testator's handwiting.

Section 28-2-503. Witings Intended as Wlls, etc.

Al t hough a docunent or witing added upon a docunment was not executed in
conmpliance with Section 28-2-502, the docunment or witing is treated as if it
had been executed in conpliance with that section if the proponent of the
docurment or witing establishes by clear and convincing evidence that the

decedent intended the docunent or witing to constitute (i) the decedent's

will, (ii) a partial or conplete revocation of the will, (iii) an addition to
or an alteration of the will, or (iv) a partial or conplete revival of his or
her fornmerly revoked will or of a formerly revoked portion of the will.
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Section 28-2-504. Self-Proved WII.

(a) Awll may be simultaneously executed, attested, and nade
sel f-proved, by acknow edgnent thereof by the testator and affidavits of the
wi t nesses, each nade before an officer authorized to administer oaths under
the laws of the state in which execution occurs and evidenced by the officer's
certificate, under official seal, in substantially the follow ng form

I, , the testator, sign ny name to this instrunment this ___ day

of , and being first duly sworn, do hereby declare to the undersigned
authority that | sign and execute this instrunent as my will and that | sign

it willingly (or willingly direct another to sign for nme), that | execute it

as ny free and voluntary act for the purposes therein expressed, and that | am
ei ghteen years of age or older, of sound mind, and under no constraint or

undue i nfl uence.

Test at or

e, , , the witnesses, sign our names to this instrunent,

being first duly sworn, and do hereby declare to the undersigned authority
that the testator signs and executes this instrunent as [his] [her] will and
that [he] [she] signs it willingly (or willingly directs another to sign for
[himM [her]), and that each of us, in the presence and hearing of the
testator, hereby signs this will as witness to the testator's signing, and
that to the best of our knowl edge the testator is eighteen years of age or

ol der, of sound mind, and under no constraint or undue influence.

Wt ness
Wt ness
The State of
County of _

Subscri bed, sworn to and acknow edged before ne by , the
testator, and subscribed and sworn to before me by , and __ )
witness, this  day of
(Seal)
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( Si gned)

(Official capacity of officer)

(b) An attested will may be nade sel f-proved at any tinme after its
execution by the acknow edgrment thereof by the testator and the affidavits of
the witnesses, each made before an officer authorized to admi nister oaths
under the laws of the state in which the acknow edgnent occurs and evi denced
by the officer's certificate, under the official seal, attached or annexed to
the will in substantially the follow ng form

The State of

e, , , and , the testator and the w tnesses,

respectively, whose names are signed to the attached or foregoing instrunment,
being first duly sworn, do hereby declare to the undersigned authority that
the testator signed and executed the instrunent as the testator's will and
that [he] [she] had signed willingly (or willingly directed another to sign
for [him [her]), and that [he] [she] executed it as [his] [her] free and

vol untary act for the purposes therein expressed, and that each of the

wi tnesses, in the presence and hearing of the testator, signed the will as
witness and that to the best of [his] [her] know edge the testator was at that
time eighteen years or age or older, of sound m nd, and under no constraint or

undue i nfl uence.

Test at or
W t ness
W t ness
Subscri bed, sworn to and acknow edged before ne by , the
testator, and subscribed and sworn to before me by , and __ ,
Wi tnesses, this __ day of __
(Seal)
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( Si gned)

(Official capacity of officer)
(c) A signature affixed to a self-proving affidavit attached to a will
is considered a signature affixed to the will, if necessary to prove the

will's due execution.

Section 28-2-505. Who May Wt ness.

(a) An individual generally conpetent to be a witness nmay act as a
witness to a will.

(b) The signing of a will by an interested witness does not invalidate

the will or any provision of it.

Section 28-2-506. Choice of Law as to Execution.

Awitten will is valid if executed in conpliance with Section 28-2-502
or 28-2-503 or if its execution conmplies with the law at the tinme of execution
of the place where the will is executed, or of the |aw of the place where at
the tinme of execution or at the tine of death the testator is domiciled, has a

pl ace of abode, or is a national.

Section 28-2-507. Revocation by Witing or by Act.
(a) Awll or any part thereof is revoked:
(1) by executing a subsequent will that revokes the previous wll
or part expressly or by inconsistency; or
(2) by performing a revocatory act on the will, if the testator
performed the act with the intent and for the purpose of revoking the will or
part or if another individual perforned the act in the testator's conscious

presence and by the testator's direction. For purposes of this paragraph,

"revocatory act on the will" includes burning , tearing, canceling,
obliterating, or destroying the will or any part of it. A burning, tearing,
or canceling is a "revocatory act on the will," whether or not the burn, tear,

or cancellation touched any of the words on the wll.

(b) 1If a subsequent will does not expressly revoke a previous will, the
execution of the subsequent will wholly revokes the previous will by
i nconsistency if the testator intended the subsequent will to replace rather
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than suppl ement the previous will.

(c) The testator is presunmed to have intended a subsequent will to
repl ace rather than supplenent a previous will if the subsequent will makes a
conpl ete disposition of the testator's estate. |f this presunption arises and
is not rebutted by clear and convincing evidence, the previous will is
revoked; only the subsequent will is operative on the testator's death.

(d) The testator is presunmed to have intended a subsequent will to
suppl ement rather than replace a previous will if the subsequent will does not
make a conplete disposition of the testator's estate. |If this presunption

arises and is not rebutted by clear and convincing evidence, the subsequent
will revokes the previous will only to the extent the subsequent will is
i nconsistent with the previous will; each will is fully operative on the

testator's death to the extent they are not inconsistent.

Section 28-2-508. Revocation by Change of Circunstances.
Except as provided in Sections 28-2-803 and 28-2-804, a change of

ci rcunst ances does not revoke a will or any part of it.

Section 28-2-509. Revival of Revoked WII.

(a) If a subsequent will that wholly revoked a previous will is
thereafter revoked by a revocatory act under Section 28-2-507(a)(2), the
previous will remains revoked unless it is revived. The previous will is
revived if it is evident fromthe circunstances of the revocation of the
subsequent will or fromthe testator's contenporary or subsequent declarations
that the testator intended the previous will to take effect as executed.

(b) If a subsequent will that partly revoked a previous will is
thereafter revoked by a revocatory act under Section 28-2-507(a)(2), a revoked
part of the previous will is revived unless it is evident fromthe
circunst ances of the revocation of the subsequent will or fromthe testator's
contenporary or subsequent declarations that the testator did not intend the
revoked part to take effect as executed.

(c) If a subsequent will that revoked a previous will in whole or in
part is thereafter revoked by another, later, will, the previous will renains
revoked in whole or in part, unless it or its revoked part is revived. The

previous will or its revoked part is revived to the extent it appears fromthe
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terms of the later will that the testator intended the previous will to take

effect.

Section 28-2-510. Incorporation by Reference.
A witing in existence when a will is executed nmay be incorporated by
reference if the I anguage of the will nmanifests this intent and describes the

writing sufficiently to permit its identification

Section 28-2-511. Testanmentary Additions to Trusts.

(a) Awill may validly devise property to the trustee of a trust
established or to be established (i) during the testator's lifetime by the
testator, by the testator and sonme other person, or by sonme other person
i ncluding a funded or unfunded life insurance trust, although the settlor has
reserved any or all rights of ownership of the insurance contracts, or (ii) at

the testator's death by the testator's devise to the trustee, if the trust is

identified in the testator's will and its terns are set forth in a witten
i nstrunment, other than a will, executed before, concurrently with, or after
the execution of the testator's will or in another individual's will if that

ot her individual has predeceased the testator, regardl ess of the existence,
size, or character of the corpus of the trust. The devise is not invalid
because the trust is anmendable or revocable, or because the trust was anmended
after the execution of the will or the testator's death.

(b) Unless the testator's will provides otherw se, property devised to a
trust described in subsection (a) is not held under a testamentary trust of
the testator, but it becones a part of the trust to which it is devised, and
must be admi ni stered and di sposed of in accordance with the provisions of the
governing instrunment setting forth the terms of the trust, including any
amendments thereto made before or after the testator's death.

(c) Unless the testator's will provides otherw se, a revocation or
term nation of the trust before the testator's death causes the devise to

| apse.

Section 28-2-512. Events of |ndependent Significance.
A will may dispose of property by reference to acts and events that have

significance apart fromtheir effect upon the dispositions nmade by the wll,
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whet her they occur before or after the execution of the will or before or
after the testator's death. The execution or revocation of another

individual's will is such an event.

Section 28-2-513. Separate Witing Identifying Devise of Certain Types
of Tangi bl e Personal Property.

Whet her or not the provisions relating to holographic wills apply, a
will may refer to a witten statement or list to dispose of itens of tangible
personal property not otherw se specifically disposed of by the will, other
than noney. To be adm ssible under this section as evidence of the intended
di sposition, the witing nmust be signed by the testator and nust describe the
itenms and the devisees with reasonable certainty. The witing nmay be referred
to as one to be in existence at the tinme of the testator's death; it may be
prepared before or after the execution of the will; it may be altered by the
testator after its preparation; and it my be a witing that has no

significance apart fromits effect on the dispositions nade by the will.

Section 28-2-514. Contracts Concerni ng Succession.

A contract to nake a will or devise, or not to revoke a will or devise,
or to die intestate, if executed after the effective date of this Article, my
be established only by (i) provisions of a will stating material provisions of
the contract, (ii) an express reference in a will to a contract and extrinsic

evi dence proving the terns of the contract, or (iii) a witing signed by the

decedent evidencing the contract. The execution of a joint will or nutua
wills does not create a presunption of a contract not to revoke the will or
wills.

Section 28-2-515. Deposit of WII with Court in Testator's Lifetine.

(a) Deposit of WII. Awll may be deposited by the person nmeking it,
or by some person for him with the probate court of the county of his
residence, to be safely kept until delivered or disposed of as hereinafter
provi ded. The probate clerk, on being paid the fee of two dollars ($2.00)
shall receive and keep the will, and give a certificate of deposit for it.

(b) How Enclosed. Every will intended to be deposited as aforesaid

shall be enclosed in a seal ed wapper, which shall have endorsed thereon "WI I
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of ," followed by the nanme of the testator. The probate clerk shall endorse
thereon the day when and the person by whomit was delivered. The w apper may
al so be endorsed with the nane of the person to whomthe will is to be
delivered after the death of the testator. It shall not be opened or read
until delivered to a person entitled to receive it, or otherw se di sposed of
as hereinafter provided.

(c) To Wwom Delivered. During the lifetime of the testator, the wll
shall be delivered only to him or to some person authorized by him by an
order in witing duly signed by himand acknow edged before an officer
authorized to adm nister oaths or attested by the signatures of two (2)
persons conpetent to witness the will. After his death, the probate clerk
shall notify the person naned in the endorsenent on the w apper of the wll,
if there is a person so naned, and deliver it to him

(d) Wen WII to Be Opened. If the will is not delivered to a person
nanmed in the endorsement on the wrapper, it shall be publicly opened in the
court within thirty (30) days after notice of the testator's death, and be
retai ned by the court until offered for probate. Notice shall be given to the
executor, if any, naned therein and to such other persons as the court may
designate. If the proper venue is in another court, the will shall be
transmitted to such court, but, before such transmi ssion, a true copy shall be

made and retained in the court in which the will was deposited.

Section 28-2-516. Duty of Custodian of WIIl; Liability.

After the death of a testator and on request of an interested person, a
person having custody of a will of the testator shall deliver it with
reasonabl e pronptness to a person able to secure its probate and if none is
known, to an appropriate court. A person who wilfully fails to deliver a wll
is liable to any person aggrieved for any damages that nay be sustained by the
failure. A person who wilfully refuses or fails to deliver a will after being
ordered by the court in a proceeding brought for the purpose of conpelling

delivery is subject to penalty for contenpt of court.

Section 28-2-517. Penalty Cl ause for Contest.
A provision in a will purporting to penalize an interested person for

contesting the will or instituting other proceedings relating to the estate is
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unenforceable if probable cause exists for instituting proceedings.
PART 6
RULES OF CONSTRUCTI ON APPLI CABLE ONLY TO W LLS
Section 28-2-601. Scope.
In the absence of a finding of a contrary intention, the rul es of

construction in this Part control the construction of a will.

Section 28-2-602. WIIl My Pass Al Property and After-Acquired
Property.
A will may provide for the passage of all property the testator owns at

death and all property acquired by the estate after the testator's death.

Section 28-2-603. Antilapse; Deceased Devisee; Class Gfts
(a) Definitions. 1In this section:

(1) "Alternative devise" nmeans a devise that is expressly created
by the will and, under the terns of the will, can take effect instead of
anot her devi se on the happening of one or nore events, including survival of
the testator or failure to survive the testator, whether an event is expressed
in condition-precedent, condition-subsequent, or any other form A residuary
clause constitutes an alternative devise with respect to a nonresiduary devi se
only if the will specifically provides that, upon |lapse or failure, the
nonresi duary devi se, or nonresiduary devises in general, pass under the
resi duary cl ause.

(2) "Class nenber" includes an individual who fails to survive the
testator but who woul d have taken under a devise in the formof a class gift
had he or she survived the testator

(3) "Devise" includes an alternative devise, a devise in the form
of a class gift, and an exercise of a power of appointnment.

(4) "Devisee" includes (i) a class nmenmber if the devise is in the
formof a class gift, (ii) an individual or class menber who was deceased at
the tine the testator executed his or her will as well as an individual or
class member who was then living but who failed to survive the testator, and
(iii) an appointee under a power of appointment exercised by the testator's
will.

(5) "Stepchild" nmeans a child of the surviving, deceased, or
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former spouse of the testator or of the donor of a power of appointnent, and
not of the testator or donor.

(6) "Surviving devisee" or "surviving descendant” means a devi see
or a descendant who neither predeceased the testator nor is deenmed to have
predeceased the testator under Section 28-2-702.

(7) "Testator" includes the donee of a power of appointnent if the
power is exercised in the testator's will.

(b) Substitute Gft. |If a devisee fails to survive the testator and is
a grandparent, a descendant of a grandparent, or a stepchild of either the
testator or the donor of a power of appointnment exercised by the testator's
will, the follow ng apply:

(1) Except as provided in paragraph (4), if the devise is not in
the formof a class gift and the deceased devi see | eaves surviving
descendants, a substitute gift is created in the devisee's surviving
descendants. They take by representation the property to which the devisee
woul d have been entitled had the devisee survived the testator

(2) Except as provided in paragraph (4), if the devise is in the
formof a class gift, other than a devise to "issue," "descendants," "heirs of
the body," "heirs," "next of kin," "relatives," or "famly," or a class
descri bed by | anguage of simlar inmport, a substitute gift is created in the
surviving descendant's of any deceased devi see. The property to which the
devi sees woul d have been entitled had all of them survived the testator passes
to the surviving devisees and the surviving descendants of the deceased
devi sees. Each surviving devisee takes the share to which he or she would
have been entitled had the deceased devi sees survived the testator. Each
deceased devi see's surviving descendants who are substituted for the deceased
devi see take by representation the share to which the deceased devi see woul d
have been entitled had the deceased devisee survived the testator. For the
pur poses of this paragraph, "deceased devi see" nmeans a class nenber who failed
to survive the testator and | eft one or nmore surviving descendants.

(3) For the purposes of Section 28-2-601, words of survivorship,
such as in a devise to an individual "if he survives nme," or in a devise to
"my surviving children,” are not, in the absence of additional evidence, a
sufficient indication of an intent contrary to the application of this

secti on.
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(4) If the will creates an alternative devise with respect to a
devise for which a substitute gift is created by paragraph (1) or (2), the
substitute gift is superseded by the alternative devise only if an expressly
desi gnat ed devi see of the alternative devise is entitled to take under the
will.

(5) Unless the | anguage creating a power of appointnent expressly
excludes the substitution of the descendants of an appointee for the
appoi ntee, a surviving descendant of a deceased appoi ntee of a power of
appoi ntment can be substituted for the appoi ntee under this section, whether
or not the descendant is an object of the power.

(c) Mre Than One Substitute Gft; Which One Takes. |If, under
subsection (b), substitute gifts are created and not superseded with respect
to more than one devise and the devises are alternative devises, one to the
other, the determ nation of which of the substitute gifts takes effect is
resolved as follows:

(1) Except as provided in paragraph (2), the devised property
passes under the primary substitute gift.

(2) If there is a younger-generation devise, the devised property
passes under the younger-generation substitute gift and not under the primary
substitute gift.

(3) I'n this subsection:

(i) "Primary devise" neans the devise that woul d have taken
effect had all the deceased devisees of the alternative devises who |eft
surviving descendants survived the testator

(ii) "Primary substitute gift" means the substitute gift
created with respect to the primry devi se.

(iii) "Younger-generation devise" neans a devise that (A) is
to a descendant of a devisee of the primary devise, (B) is an alternative
devise with respect to the primary devise, (C) is a devise for which a
substitute gift is created, and (D) woul d have taken effect had all the
deceased devi sees who | eft surviving descendants survived the testator except
the deceased devi see or devisees of the primary devi se.

(iv) "Younger-generation substitute gift" means the

substitute gift created with respect to the younger-generation devi se.
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Section 28-2-604. Failure of Testamentary Provision.

(a) Except as provided in Section 28-2-603, a devise, other than a
residuary devise, that fails for any reason becones a part of the residue.

(b) Except as provided in Section 28-2-603, if the residue is devised to
two or nore persons, the share of a residuary devisee that fails for any
reason passes to the other residuary devisee, or to other residuary devisees

in proportion to the interest of each in the remaining part of the residue.

Section 28-2-605. Increase in Securities; Accessions.

(a) If a testator executes a will that devises securities and the
testator then owned securities that nmeet the description in the will, the
devi se includes additional securities owned by the testator at death to the
extent the additional securities were acquired by the testator after the wll
was executed as a result of the testator's ownership of the described
securities and are securities of any of the follow ng types:

(1) securities of the same organi zation acquired by reason of
action initiated by the organization or any successor, related, or acquiring
organi zati on, excluding any acquired by exercise of purchase options;

(2) securities of another organization acquired as a result of a
merger, consolidation, reorganization, or other distribution by the
organi zati on or any successor, related, or acquiring organi zation; or

(3) securities of the same organi zation acquired as a result of a
pl an of reinvestnent.

(b) Distributions in cash before death with respect to a descri bed

security are not part of the devise.

Section 28-2-606. Nonadenption of Specific Devises; Unpaid Proceeds of
Sal e, Condemmation, or I|nsurance; Sale by Conservator or Agent.

(a) A specific devisee has a right to the specifically devised property
in the testator's estate at death and:

(1) any bal ance of the purchase price, together with any security
agreenent, owing froma purchaser to the testator at death by reason of sale
of the property;

(2) any anpunt of a condemnation award for the taking of the

property unpaid at death;
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(3) any proceeds unpaid at death on fire or casualty insurance on
or other recovery for injury to the property;

(4) property owned by the testator at death and acquired as a
result of foreclosure, or obtained in Iieu of foreclosure, of the security
interest for a specifically devised obligation

(5) real or tangible personal property owned by the testator at
death which the testator acquired as a replacenment for specifically devised
real or tangi ble personal property; and

(6) unless the facts and circunstances indicate that adenpti on of
the devise was intended by the testator or adenption of the devise is
consistent with the testator's manifested plan of distribution, the value of
the specifically devised property to the extent the specifically devised
property is not in the testator's estate at death and its value or its
repl acenent is not covered by paragraphs (1) through (5).

(b) If specifically devised property is sold or nortgaged by a
conservator or by an agent acting within the authority of a durable power of
attorney for an incapacitated principal, or if a condemati on award, insurance
proceeds, or recovery for injury to the property are paid to a conservator or
to an agent acting within the authority of a durable power of attorney for an
i ncapacitated principal, the specific devisee has the right to a genera
pecuni ary devise equal to the net sale price, the amunt of the unpaid | oan
the condemati on award, the insurance proceeds, or the recovery.

(c) The right of a specific devisee under subsection (b) is reduced by
any right the devi see has under subsection (a).

(d) For the purposes of the references in subsection (b) to a
conservator, subsection (b) does not apply if after the sale, nortgage,
condemmati on, casualty, or recovery, it was adjudicated that the testator's
i ncapacity ceased and the testator survived the adjudication by one year

(e) For the purposes of the references in subsection (b) to an agent
acting within the authority of a durable power of attorney for an
i ncapacitated principal, (i) "incapacitated principal" neans a principal who
is an incapacitated person, (ii) no adjudication of incapacity before death is
necessary, and (iii) the acts of an agent within the authority of a durable

power of attorney are presuned to be for an incapacitated principal
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Section 28-2-607. Nonexonerati on.
A specific devise passes subject to any nortgage interest existing at
the date of death, without right of exoneration, regardless of a genera

directive in the will to pay debts.

Section 28-2-608. Exercise of Power of Appointnent.

In the absence of a requirenent that a power of appointment be exercised
by a reference, or by an express or specific reference, to the power, a
general residuary clause in a will, or a will making general disposition of
all of the testator's property, expresses an intention to exercise a power of
appoi ntment held by the testator only if (i) the power is a general power and
the creating instrument does not contain a gift if the power is not exercised
or (ii) the testator's will manifests an intention to include the property

subject to the power.

Section 28-2-609. Adenption by Satisfaction.

(a) Property a testator gave in his or her lifetine to a person is
treated as a satisfaction of a devise in whole or in part, only if (i) the
will provides for deduction of the gift, (ii) the testator declared in a
cont enporaneous writing that the gift is in satisfaction of the devise or that
its value is to be deducted fromthe value of the devise, or (iii) the devisee
acknow edged in witing that the gift is in satisfaction of the devise or that
its value is to be deducted fromthe value of the devise.

(b) For purposes of partial satisfaction, property given during lifetinme
is valued as of the time the devisee canme into possession or enjoyment of the
property or at the testator's death, whichever occurs first.

(c) If the devisee fails to survive the testator, the gift is treated as
a full or partial satisfaction of the devise, as appropriate, in applying
Sections 28-2-603 and 28-2-604, unless the testator's contenporaneous writing
provi des ot herw se.

PART 7
RULES OF CONSTRUCTI ON APPLI CABLE TO W LLS AND OTHER GOVERNI NG | NSTRUMENTS
Section 28-2-701. Scope.
In the absence of a finding of a contrary intention, the rul es of

construction in this Part control the construction of a governing instrunent.
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The rul es of construction in this Part apply to a governing instrunment of any
type, except as the application of a particular sectionis limted by its

terms to a specific type or types of provision or governing instrunent.

Section 28-2-702. Requirenment of Survival by 120 Hours.

(a) Requirenment of Survival by 120 Hours Under Probate Code. For the
purposes of this Code, except as provided in subsection (d), an individual who
is not established by clear and convincing evidence to have survived an event,
i ncluding the death of another individual, by 120 hours is deermed to have
predeceased the event.

(b) Requirenment of Survival by 120 Hours under Governing |nstrunment.
Except as provided in subsection (d), for purposes of a provision of a
governing instrunent that relates to an individual surviving an event,

i ncluding the death of another individual, an individual who is not
established by clear and convincing evidence to have survived the event by 120
hours is deenmed to have predeceased the event.

(c) Co-owners Wth Right of Survivorship; Requirenent of Survival by
120 Hours. Except as provided in subsection (d), if (i) it is not established
by cl ear and convincing evidence that one of two co-owners with right of
survivorship survived the other co-owner by 120 hours, one-half of the
property passes as if one had survived by 120 hours and one-half as if the
ot her had survived by 120 hours and (ii) there are nore than two co-owners and
it is not established by clear and convincing evidence that at |east one of
them survived the others by 120 hours, the property passes in the proportion
that one bears to the whol e nunber of co-owners. For the purposes of this
subsection, "co-owners with right of survivorship" includes joint tenants,
tenants by the entireties, and other co-owners of property or accounts held
under circunstances that entitles one or nmore to the whole of the property or
account on the death of the other or others.

(d) Exceptions. Survival by 120 hours is not required if:

(1) the governing instrument contains | anguage dealing explicitly
with simultaneous deaths or deaths in a conmon disaster and that |anguage is
oper abl e under the facts of the case;

(2) the governing instrunent expressly indicates that an

i ndi vidual is not required to survive an event, including the death of another
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i ndi vi dual, by any specified period or expressly requires the individual to
survive the event by a specified period; but survival of the event or the
speci fied period nmust be established by clear and convincing evi dence;

(3) the inposition of a 120-hour requirenent of survival would
cause a nonvested property interest or a power of appointnment to fail to
qualify for validity under Section 28-2-901(a)(1), (b)(1), or (c)(1) or to
become invalid under Section 28-2-901(a)(2), (b)(2), or (c)(2); but surviva
must be established by clear and convincing evidence; or

(4) the application of a 120-hour requirement of survival to
mul ti pl e governing instruments would result in an unintended failure or
duplication of a disposition; but survival nust be established by clear and
convi nci ng evi dence.

(e) Protection of Payors and Other Third Parti es.

(1) A payor or other third party is not liable for having made a
paynment or transferred an item of property or any other benefit to a
beneficiary designated in a governing instrunment who, under this section, is
not entitled to the payment or item of property, or for having taken any other
action in good faith reliance on the beneficiary's apparent entitlenment under
the ternms of the governing instrunent, before the payor or other third party
received witten notice of a clainmed |lack of entitlenment under this section
A payor or other third party is liable for a paynent made or other action
taken after the payor or other third party received witten notice of a
claimed lack of entitlenment under this section

(2) Witten notice of a clained |ack of entitlenent under
paragraph (1) nmust be mailed to the payor's or other third party's main office
or hone by registered or certified mail, return receipt requested, or served
upon the payor or other third party in the same manner as a sumons in a civi
action. Upon receipt of witten notice of a clained | ack of entitlenent under
this section, a payor or other third party may pay any anount owed or transfer
or deposit any item of property held by it to or with the court having
jurisdiction of the probate proceedings relating to the decedent's estate, or
if no proceedi ngs have been comenced, to or with the court having
jurisdiction of probate proceedings relating to decedents' estates located in
the county of the decedent's residence. The court shall hold the funds or

item of property and, upon its determination under this section, shall order
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di sbursement in accordance with the deternination. Paynments, transfers, or
deposits nmade to or with the court discharge the payor or other third party
fromall claims for the value of ampbunts paid to or items of property
transferred to or deposited with the court.

(f) Protection of Bona Fide Purchasers; Personal Liability of
Reci pi ent .

(1) A person who purchases property for value and w thout notice,
or who receives a paynent or other item of property in partial or full
satisfaction of a legally enforceable obligation, is neither obligated under
this section to return the paynment, item of property, or benefit nor is liable
under this section for the anpunt of the payment or the value of the item of
property or benefit. But a person who, not for value, receives a paynent,
item of property, or any other benefit to which the person is not entitled
under this section is obligated to return the paynent, item of property, or
benefit, or is personally liable for the anobunt of the paynment or the val ue of
the item of property or benefit, to the person who is entitled to it under
this section.

(2) If this section or any part of this section is preenpted by
federal law with respect to a paynent, an item of property, or any other
benefit covered by this section, a person who, not for value, receives the
paynment, item of property, or any other benefit to which the person is not
entitled under this section is obligated to return the paynent, item of
property, or benefit, or is personally liable for the anbunt of the paynment or
the value of the itemof property or benefit, to the person who would have

been entitled to it were this section or part of this section not preenpted.

Section 28-2-703. Choice of Law as to Meaning and Effect of Governing
I nstrument .

The neaning and | egal effect of a governing instrunent is determ ned by
the local |aw of the state selected in the governing instrument, unless the
application of that lawis contrary to the provisions relating to the elective
share described in Part 2, the provisions relating to exenpt property and
al l owances described in Part 4, or any other public policy of this State

ot herwi se applicable to the disposition.
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Section 28-2-704. Power of Appointment; Meaning of Specific Reference
Requi rement .

If a governing instrunent creating a power of appointment expressly
requires that the power be exercised by a reference, an express reference, or
a specific reference, to the power or its source, it is presuned that the
donor's intention, in requiring that the donee exercise the power by making
reference to the particular power or to the creating instrunent, was to

prevent an inadvertent exercise of the power.

Section 28-2-705. Class G fts Construed to Accord Wth Intestate
Successi on.

(a) Adopted individuals and individuals born out of wedlock, and their
respective descendants if appropriate to the class, are included in class
gifts and other ternms of relationship in accordance with the rules for
i ntestate succession. Ternms of relationship that do not differentiate
rel ati onshi ps by blood fromthose by affinity, such as "uncles," "aunts,"

"ni eces," or "nephews", are construed to exclude relatives by affinity. Terns
of relationship that do not differentiate relationships by the half blood from
those by the whol e bl ood, such as "brothers," "sisters," "nieces," or
"nephews", are construed to include both types of relationships.

(b) I'n addition to the requirenents of subsection (a), in construing a
di spositive provision of a transferor who is not the natural parent, an
i ndi vidual born to the natural parent is not considered the child of that
parent unless the individual lived while a mnor as a regular nmenber of the
househol d of that natural parent or of that parent's parent, brother, sister
spouse, Or surviving spouse.

(c) I'n addition to the requirenents of subsection (a), in construing a
di spositive provision of a transferor who is not the adopting parent, an
adopted individual is not considered the child of the adopting parent unless
the adopted individual lived while a nminor, either before or after the

adoption, as a regular nmenber of the household of the adopting parent.

Section 28-2-706. Life Insurance; Retirenent Plan; Account Wth PCD
Desi gnation; Transfer-on-Death Registration; Deceased Beneficiary.

(a) Definitions. 1In this section:
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(1) "Alternative beneficiary designation" neans a beneficiary
designation that is expressly created by the governing instrument and, under
the ternms of the governing instrunent, can take effect instead of another
beneficiary designation on the happening of one or nore events, including
survival of the decedent or failure to survive the decedent, whether an event
is expressed in condition-precedent, condition-subsequent, or any other form

(2) "Beneficiary" means the beneficiary of a beneficiary
desi gnati on under which the beneficiary must survive the decedent and incl udes
(i) a class nmenmber if the beneficiary designation is in the formof a class
gift and (ii) an individual or class nenber who was deceased at the tine the
beneficiary designati on was executed as well as an individual or class nmenber
who was then living but who failed to survive the decedent, but excludes a
joint tenant of a joint tenancy with the right of survivorship and a party to
a joint and survivorship account.

(3) "Beneficiary designation" includes an alternative beneficiary
designation and a beneficiary designation in the formof a class gift.

(4) "Cass nenber" includes an individual who fails to survive the
decedent but who woul d have taken under a beneficiary designation in the form
of a class gift had he or she survived the decedent.

(5) "Stepchild" nmeans a child of the decedent's surviving,
deceased, or forner spouse, and not of the decedent.

(6) "Surviving beneficiary" or "surviving descendant" means a
beneficiary or a descendant who neither predeceased the decedent nor is deened
to have predeceased the decedent under Section 28-2-702.

(b) Substitute Gft. |If a beneficiary fails to survive the decedent
and is a grandparent, a descendant of a grandparent, or a stepchild of the
decedent, the foll ow ng apply:

(1) Except as provided in paragraph (4), if the beneficiary
designation is not in the formof a class gift and the deceased beneficiary
| eaves surviving descendants, a substitute gift is created in the
beneficiary's surviving descendants. They take by representation the property
to which the beneficiary would have been entitled had the beneficiary survived
t he decedent.

(2) Except as provided in paragraph (4), if the beneficiary

designation is in the formof a class gift, other than a beneficiary
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designation to "issue," "descendants," "heirs of the body," "heirs," "next of
kin," "relatives," or "famly," or a class described by |anguage of simlar

i mport, a substitute gift is created in the surviving descendants of any
deceased beneficiary. The property to which the beneficiaries would have been
entitled had all of them survived the decedent passes to the surviving
beneficiaries and the surviving descendants of the deceased beneficiaries.
Each surviving beneficiary takes the share to which he or she would have been
entitled had the deceased beneficiaries survived the decedent. Each deceased
beneficiary's surviving descendants who are substituted for the deceased
beneficiary take by representation the share to which the deceased beneficiary
woul d have been entitled had the deceased beneficiary survived the decedent.
For the purposes of this paragraph, "deceased beneficiary" means a class
menber who failed to survive the decedent and | eft one or nmore surviving
descendants.

(3) For the purposes of Section 28-2-701, words of survivorship,
such as in a beneficiary designation to an individual "if he survives ne," or
in a beneficiary designation to "my surviving children,” are not, in the
absence of additional evidence, a sufficient indication of an intent contrary
to the application of this section.

(4) If a governing instrument creates an alternative beneficiary
designation with respect to a beneficiary designation for which a substitute
gift is created by paragraph (1) or (2), the substitute gift is superseded by
the alternative beneficiary designation only if an expressly designated
beneficiary of the alternative beneficiary designation is entitled to take.

(c) Mre Than One Substitute Gft; Which One Takes. |If, under
subsection (b), substitute gifts are created and not superseded with respect
to more than one beneficiary designation and the beneficiary designations are
alternative beneficiary designations, one to the other, the determ nation of
whi ch of the substitute gifts takes effect is resolved as foll ows:

(1) Except as provided in paragraph (2), the property passes under
the primary substitute gift.

(2) If there is a younger-generation beneficiary designation, the
property passes under the younger-generation substitute gift and not under the
primry substitute gift.

(3) I'n this subsection:
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(i) "Primary beneficiary designation" neans the beneficiary
designation that would have taken effect had all the deceased beneficiaries of
the alternative beneficiary designations who | eft surviving descendants
survived the decedent.

(ii) "Primary substitute gift" means the substitute gift
created with respect to the primary beneficiary designation

(iii) "Younger-generation beneficiary designation" neans a
beneficiary designation that (A) is to a descendant of a beneficiary of the
primary beneficiary designation, (B) is an alternative beneficiary designation
with respect to the prinmary beneficiary designation, (C) is a beneficiary
designation for which a substitute gift is created, and (D) would have taken
effect had all the deceased beneficiaries who |left surviving descendants
survived the decedent except the deceased beneficiary or beneficiaries of the
primary beneficiary designation

(iv) "Younger-generation substitute gift" means the
substitute gift created with respect to the younger-generation beneficiary
desi gnati on.

(d) Protection of Payors.

(1) A payor is protected fromliability in making paynents under
the terms of the beneficiary designation until the payor has received witten
notice of a claimto a substitute gift under this section. Paynent made
before the receipt of witten notice of a claimto a substitute gift under
this section discharges the payor, but not the recipient, fromall clains for
the ampbunts paid. A payor is liable for a payment nmade after the payor has
received witten notice of the claim A recipient is liable for a paynent
recei ved, whether or not witten notice of the claimis given

(2) The witten notice of the claimnust be nmailed to the payor's
mai n of fice or hone by registered or certified mail, return receipt requested,
or served upon the payor in the same manner as a sunmons in a civil action
Upon receipt of witten notice of the claim a payor nmay pay any amunt owed
by it to the court having jurisdiction of the probate proceedings relating to
the decedent's estate or, if no proceedi ngs have been conmenced, to the court
having jurisdiction of probate proceedings relating to decedents' estates
|l ocated in the county of the decedent's residence. The court shall hold the

funds and, upon its determ nation under this section, shall order disbursenment
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in accordance with the determ nation. Paynment made to the court discharges
the payor fromall clainms for the anpunts paid.

(e) Protection of Bona Fide Purchasers; Personal Liability of
Reci pi ent .

(1) A person who purchases property for value and w thout notice,
or who receives a paynent or other item of property in partial or full
satisfaction of a legally enforceable obligation, is neither obligated under
this section to return the paynment, item of property, or benefit nor is liable
under this section for the anpunt of the payment or the value of the item of
property or benefit. But a person who, not for value, receives a paynent,
item of property, or any other benefit to which the person is not entitled
under this section is obligated to return the paynent, item of property, or
benefit, or is personally liable for the anobunt of the paynment or the val ue of
the item of property or benefit, to the person who is entitled to it under
this section.

(2) If this section or any part of this section is preenpted by
federal law with respect to a paynent, an item of property, or any other
benefit covered by this section, a person who, not for value, receives the
paynment, item of property, or any other benefit to which the person is not
entitled under this section is obligated to return the paynent, item of
property, or benefit, or is personally liable for the anbunt of the paynment or
the value of the itemof property or benefit, to the person who woul d have

been entitled to it were this section or part of this section not preenpted.

Section 28-2-707. Survivorship with Respect to Future Interests under
Ternms of Trust; Substitute Takers.
(a) Definitions. 1In this section:

(1) "Alternative future interest" neans an expressly created
future interest that can take effect in possession or enjoynment instead of
anot her future interest on the happening of one or nore events, including
survival of an event or failure to survive an event, whether an event is
expressed in condition-precedent, condition-subsequent, or any other form A
residuary clause in a will does not create an alternative future interest with
respect to a future interest created in a nonresiduary devise in the will,

whet her or not the will specifically provides that |apsed or failed devises
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are to pass under the residuary clause.

(2) "Beneficiary" means the beneficiary of a future interest and
i ncludes a class nenber if the future interest is in the formof a class gift.

(3) "Cass nenber" includes an individual who fails to survive the
di stribution date but who would have taken under a future interest in the form
of a class gift had he or she survived the distribution date.

(4) "Distribution date," with respect to a future interest, neans
the tinme when the future interest is to take effect in possession or
enjoynent. The distribution date need not occur at the beginning or end of a
cal endar day, but can occur at a time during the course of a day.

(5) "Future interest" includes an alternative future interest and
a future interest in the formof a class gift.

(6) "Future interest under the terns of a trust" means a future
interest that was created by a transfer creating a trust or to an existing
trust or by an exercise of a power of appointnment to an existing trust,
directing the continuance of an existing trust, designating a beneficiary of
an existing trust, or creating a trust.

(7) "Surviving beneficiary" or "surviving descendant" means a
beneficiary or a descendant who neither predeceased the distribution date nor
is deemed to have predeceased the distribution date under Section 28-2-702.

(b) Survivorship Required; Substitute Gft. A future interest under
the terms of a trust is contingent on the beneficiary's surviving the
distribution date. |If a beneficiary of a future interest under the ternms of a
trust fails to survive the distribution date, the foll owi ng apply:

(1) Except as provided in paragraph (4), if the future interest is
not in the formof a class gift and the deceased beneficiary | eaves surviving
descendants, a substitute gift is created in the beneficiary's surviving
descendants. They take by representation the property to which the
beneficiary woul d have been entitled had the beneficiary survived the
di stribution date.

(2) Except as provided in paragraph (4), if the future interest is
in the formof a class gift, other than a future interest to "issue,"

"descendants," "heirs of the body," "heirs," "next of kin," "relatives," or

"famly," or a class described by | anguage of similar inport, a substitute

gift is created in the surviving descendants of any deceased beneficiary. The
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property to which the beneficiaries would have been entitled had all of them
survived the distribution date passes to the surviving beneficiaries and the
surviving descendants of the deceased beneficiaries. Each surviving
beneficiary takes the share to which he or she woul d have been entitled had

t he deceased beneficiaries survived the distribution date. Each deceased
beneficiary's surviving descendants who are substituted for the deceased
beneficiary take by representation the share to which the deceased beneficiary
woul d have been entitled had the deceased beneficiary survived the
distribution date. For the purposes of this paragraph, "deceased beneficiary"
means a cl ass nmenber who failed to survive the distribution date and |left one
or nore surviving descendants.

(3) For the purposes of Section 28-2-701, words of survivorship
attached to a future interest are not, in the absence of additional evidence,
a sufficient indication of an intent contrary to the application of this
section. Words of survivorship include words of survivorship that relate to
the distribution date or to an earlier or an unspecified time, whether those
words of survivorship are expressed in condition-precedent,
condi tion-subsequent, or any other form

(4) If a governing instrument creates an alternative future
interest with respect to a future interest for which a substitute gift is
created by paragraph (1) or (2), the substitute gift is superseded by the
alternative future interest only if an expressly designated beneficiary of the
alternative future interest is entitled to take in possession or enjoynent.

(c) Mre Than One Substitute Gft; Which One Takes. |If, under
subsection (b), substitute gifts are created and not superseded with respect
to nore than one future interest and the future interests are alternative
future interests, one to the other, the determination of which of the
substitute gifts takes effect is resolved as follows:

(1) Except as provided in paragraph (2), the property passes under
the primary substitute gift.

(2) If there is a younger-generation future interest, the property
passes under the younger-generation substitute gift and not under the primary
substitute gift.

(3) I'n this subsection:

(i) "Primary future interest” neans the future interest that
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woul d have taken effect had all the deceased beneficiaries of the alternative
future interests who |left surviving descendants survived the distribution
dat e.

(ii) "Primary substitute gift" means the substitute gift
created with respect to the primary future interest.

(iii) "Younger-generation future interest" means a future
interest that (A) is to a descendant of a beneficiary of the primary future
interest, (B) is an alternative future interest with respect to the primary
future interest, (C) is a future interest for which a substitute gift is
created, and (D) woul d have taken effect had all the deceased beneficiaries
who | eft surviving descendants survived the distribution date except the
deceased beneficiary or beneficiaries of the primary future interest.

(iv) "Younger-generation substitute gift" means the
substitute gift created with respect to the younger-generation future
i nterest.

(d) If No Other Takers, Property Passes Under Residuary Clause or to
Transferor's Heirs. Except as provided in subsection (e), if, after the
application of subsections (b) and (c), there is no surviving taker, the
property passes in the follow ng order

(1) if the trust was created in a nonresiduary devise in the
transferor's will or in a codicil to the transferor's will, the property
passes under the residuary clause in the transferor's will; for purposes of
this section, the residuary clause is treated as creating a future interest
under the ternms of a trust.

(2) if no taker is produced by the application of paragraph (1),
the property passes to the transferor's heirs under Section 28-2-711

(e) If No Other Takers and If Future Interest Created by Exercise of
Power of Appointment. |If, after the application of subsections (b) and (c),
there is no surviving taker and if the future interest was created by the
exerci se of a power of appointnent:

(1) the property passes under the donor's gift-in-default clause,
if any, which clause is treated as creating a future interest under the terns
of a trust; and

(2) if no taker is produced by the application of paragraph (1),

the property passes as provided in subsection (d). For purposes of subsection
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(d), "transferor" means the donor if the power was a nongeneral power and

means the donee if the power was a general power.

Section 28-2-708. Class Gfts to "Descendants," "Issue," or "Heirs of
the Body"; Formof Distribution if None Specified.

If a class gift in favor of "descendants," "issue," or "heirs of the
body" does not specify the manner in which the property is to be distributed
anong the class nenbers, the property is distributed among the class nenbers
who are living when the interest is to take effect in possession or enjoynent,
in such shares as they would receive, under the applicable |aw of intestate
succession, if the designated ancestor had then died intestate owning the

subject matter of the class gift.

Section 28-2-709. Representation; Per Capita at Each CGeneration; Per
Stirpes.
(a) Definitions. 1In this section:

(1) "Deceased child" or "deceased descendant" nmeans a child or a
descendant who either predeceased the distribution date or is deenmed to have
predeceased the distribution date under Section 28-2-702.

(2) "Distribution date," with respect to an interest, means the
time when the interest is to take effect in possession or enjoynment. The
distribution date need not occur at the beginning or end of a cal endar day,
but can occur at a tinme during the course of a day.

(3) "Surviving ancestor," "surviving child," or "surviving
descendant” means an ancestor, a child, or a descendant who neither
predeceased the distribution date nor is deened to have predeceased the
di stribution date under Section 28-2-702.

(b) Representation; Per Capita at Each CGeneration. |If an applicable

statute or a governing instrument calls for property to be distributed "by

representation" or "per capita at each generation," the property is divided
into as many equal shares as there are (i) surviving descendants in the
generation nearest to the designated ancestor which contains one or nore
surviving descendants (ii) and deceased descendants in the same generation who
| eft surviving descendants, if any. Each surviving descendant in the nearest

generation is allocated one share. The renmmining shares, if any, are conbi ned
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and then divided in the sane manner anmopng the surviving descendants of the

deceased descendants as if the surviving descendants who were allocated a

share and their surviving descendants had predeceased the distribution date.
(c) Per Stirpes. |If a governing instrunent calls for property to be

distributed "per stirpes," the property is divided into as many equal shares
as there are (i) surviving children of the designated ancestor and (ii)
deceased children who |eft surviving descendants. Each surviving child, if
any, is allocated one share. The share of each deceased child with surviving
descendants is divided in the sanme manner, wi th subdivision repeating at each
succeedi ng generation until the property is fully allocated anong surviving
descendants.

(d) Deceased Descendant Wth No Surviving Descendant Di sregarded. For
t he purposes of subsections (b) and (c), an individual who is deceased and
| eft no surviving descendant is disregarded, and an individual who | eaves a
surviving ancestor who is a descendant of the designated ancestor is not

entitled to a share.

Section 28-2-710. Worthier-Title Doctrine Abolished.
The doctrine of worthier title is abolished as a rule of law and as a
rul e of construction. Language in a governing instrunment describing the

beneficiaries of a disposition as the transferor's "heirs," "heirs at |aw"

"next of kin," "distributees," "relatives," or "famly," or |anguage of
simlar inport, does not create or presunptively create a reversionary

interest in the transferor

Section 28-2-711. Interests in "Heirs" and LiKke.
If an applicable statute or a governing instrunent calls for a present
or future distribution to or creates a present or future interest in a

designated individual's "heirs," "heirs at law," "next of kin," "relatives,"
or "famly," or |anguage of simlar inport, the property passes to those
persons, including the state, and in such shares as woul d succeed to the
designated individual's intestate estate under the intestate succession | aw of
the designated individual's domicile if the designated individual died when
the disposition is to take effect in possession or enjoynent. |f the

designat ed individual's surviving spouse is living but is remarried at the
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time the disposition is to take effect in possession or enjoynment, the
surviving spouse is not an heir of the designated individual
PART 8
GENERAL PROVI SI ONS CONCERNI NG PROBATE AND NONPROBATE TRANSFERS

Section 28-2-801. Disclainmer of Property Interests.

(a) Right to DisclaimlInterest in Property. A person, or the
representative of a person, to whoman interest in or with respect to property
or an interest therein devolves by whatever nmeans may disclaimit in whole or
in part by delivering or filing a witten disclainmer under this section. The
right to disclaimexists notwithstanding (i) any linmtation on the interest of
the disclaimant in the nature of a spendthrift provision or sinlar
restriction or (ii) any restriction or limtation on the right to disclaim
contained in the governing instrument. For purposes of this subsection, the
"representative of a person" includes a personal representative of a decedent,
a conservator of a disabled person, a guardian of a mnor or incapacitated
person, and an agent acting on behalf of the person within the authority of a
power of attorney.

(b) Time of Disclaimer. The followi ng rules govern the tine when a
di scl ai mer nmust be filed or delivered:

(1) If the property or interest has devolved to the disclai mant
under a testanentary instrument or by the laws of intestacy, the disclainer
must be filed, if of a present interest, not later than nine nonths after the
death of the deceased owner or deceased donee of a power of appointnment and,
if of a future interest, not later than nine nmonths after the event
determning that the taker of the property or interest is finally ascertained
and his or her interest is indefeasibly vested. The disclainmer nust be filed
in the probate court of the county in which proceedings for the adm nistration
of the estate of the deceased owner or deceased donee of the power have been
commenced. A copy of the disclaimer nmust be delivered in person or nailed by
regi stered or certified mail, return receipt requested, to any persona
representative or other fiduciary of the decedent or donee of the power.

(2) If a property or interest has devolved to the disclai mant
under a nontestanmentary instrunent or contract, the disclainer nust be
delivered or filed, if of a present interest, not later than nine nonths after

the effective date of the nontestamentary instrument or contract and, if of a
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future interest, not later than nine nonths after the event determ ning that
the taker of the property or interest is finally ascertained and his or her
interest is indefeasibly vested. |If the person entitled to disclaimdoes not
know of the existence of the interest, the disclaimer nust be delivered or
filed not later than nine nmonths after the person | earns of the existence of
the interest. The effective date of a revocable instrument or contract is the
date on which the maker no |onger has power to revoke it or to transfer to

hi msel f or herself or another the entire |l egal and equitable ownership of the
interest. The disclaimer or a copy thereof nust be delivered in person or
mai | ed by registered or certified mail, return receipt requested, to the
person who has legal title to or possession of the interest disclained.

(3) A surviving joint tenant or tenant by the entireties nay
disclaimas a separate interest any property or interest therein devolving to
himor her by right of survivorship. A surviving joint tenant or tenant by
the entireties may disclaimthe entire interest in any property or interest
therein that is the subject of a joint tenancy or tenancy by the entireties
devolving to himor her, if the joint tenancy or tenancy by the entireties was
created by act of a deceased joint tenant or tenant by the entireties, the
survivor did not join in creating the joint tenancy or tenancy by the
entireties, and has not accepted a benefit under it.

(4) If real property or an interest therein is disclainmd, a copy
of the disclainmer may be recorded in the office of the circuit clerk of the
county in which the property or interest disclainmed is |ocated.

(c) Formof Disclaimer. The disclainmer nmust (i) describe the property
or interest disclainmed, (ii) declare the disclainmer and extent thereof, and
(iii) be signed by the disclaimnt.

(d) Effect of Disclaimer. The effects of a disclainmer are:

(1) If property or an interest therein devolves to a disclai mant
under a testanentary instrument, under a power of appointnent exercised by a
testamentary instrument, or under the laws of intestacy, and the decedent has
not provided for another disposition of that interest, should it be
di sclaimed, or of disclaimed, or failed interests in general, the disclainmed
i nterest devolves as if the disclaimnt had predeceased the decedent, but if
by | aw or under the testamentary instrument the descendants of the disclai mnt

woul d share in the disclaimed interest by representation or otherwi se were the
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di sclai mant to predecease the decedent, then the disclainmed interest passes by
representation, or passes as directed by the governing instrunent, to the
descendants of the disclaimnt who survive the decedent. A future interest
that takes effect in possession or enjoyment after the termination of the
estate or interest disclaimed takes effect as if the disclaimnt had
predeceased the decedent. A disclainer relates back for all purposes to the
date of death of the decedent.

(2) If property or an interest therein devolves to a disclai mant
under a nontestamentary instrument or contract and the instrument or contract
does not provide for another disposition of that interest, should it be
di sclainmed, or of disclainmed or failed interests in general, the disclained
i nterest devolves as if the disclaimnt has predeceased the effective date of
the instrunent or contract, but if by law or under the nontestanentary
instrument or contract the descendants of the disclaimnt would share in the
di sclainmed interest by representation or otherwi se were the disclaimnt to
predecease the effective date of the instrument, then the disclained interest
passes by representation, or passes as directed by the governing instrunent,
to the descendants of the disclaimnt who survive the effective date of the
instrument. A disclaimer relates back for all purposes to that date. A
future interest that takes effect in possession or enjoynent at or after the
term nation of the disclaimed interest takes effect as if the disclainmnt had
di ed before the effective date of the instrument or contract that transferred
the di sclained interest.

(3) The disclainmer or the witten waiver of the right to disclaim
i s binding upon the disclaimnt or person waiving and all persons claimng
t hrough or under either of them

(e) Wiver and Bar. The right to disclaimproperty or an interest
therein is barred by (i) an assignnment, conveyance, encunbrance, pledge, or
transfer of the property or interest, or a contract therefor, (ii) a witten
wai ver of the right to disclaim (iii) an acceptance of the property or
interest or a benefit under it or (iv) a sale of the property or interest
under judicial sale made before the disclainmer is nmade.

(f) Renedy Not Exclusive. This section does not abridge the right of a
person to wai ve, release, disclaim or renounce property or an interest

therei n under any other statute.
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(g) Application. An interest in property that exists on the effective
date of this section as to which, if a present interest, the time for filing a
di scl ai mer under this section has not expired or, if a future interest, the
i nterest has not becone indefeasibly vested or the taker finally ascertained,

may be disclaimed within nine nonths after the effective date of this section

Section 28-2-802. Effect of Divorce, Annulnent, and Decree of
Separati on.

(a) An individual who is divorced fromthe decedent or whose narriage to
the decedent has been annulled is not a surviving spouse unless, by virtue of
a subsequent marriage, he or she is married to the decedent at the tinme of
death. A decree of separation that does not term nate the status of husband
and wife is not a divorce for purposes of this section.

(b) For purposes of Parts 1, 2, 3, and 4 of this Article, and of Section
28-3-203, a surviving spouse does not include:

(1) an individual who obtains or consents to a final decree or
judgment of divorce fromthe decedent or an annul ment of their marriage, which
decree or judgnent is not recognized as valid in this State, unless
subsequently they participate in a marriage cerenony purporting to marry each
to the other or live together as husband and wi fe;

(2) an individual who, following an invalid decree or judgnment of
di vorce or annul nent obtained by the decedent, participates in a marriage
ceremony with a third individual; or

(3) an individual who was a party to a valid proceedi ng concl uded

by an order purporting to terminate all marital property rights.

Section 28-2-803. Effect of Honmicide on Intestate Succession, WIIs,
Trusts, Joint Assets, Life Insurance, and Beneficiary Designations.
(a) Definitions. 1In this section:
(1) "Disposition or appointnment of property" includes a transfer
of an item of property or any other benefit to a beneficiary designated in a
governing instrunment.
(2) "Governing instrunent” means a governing instrunent executed
by the decedent.

(3) "Revocable," with respect to a disposition, appointnent,
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provi sion, or nom nation, neans one under which the decedent, at the tinme of
or imedi ately before death, was al one enpowered, by |aw or under the
governing instrunent, to cancel the designation, in favor of the killer

whet her or not the decedent was then enpowered to designate hinself or herself
in place of his or her killer and whether or not the decedent then had
capacity to exercise the power.

(b) Forfeiture of Statutory Benefits. An individual who feloniously
and intentionally kills the decedent forfeits all benefits under this Article
with respect to the decedent's estate, including an intestate share, an
el ective share, an onmtted spouse's or child's share, a honmestead all owance,
exenpt property, and a famly allowance. |f the decedent died intestate, the
decedent's intestate estate passes as if the killer disclainmed his or her
intestate share

(c) Revocation of Benefits Under Governing Instruments. The felonious
and intentional killing of the decedent:

(1) revokes any revocable (i) disposition or appointnment of
property nmade by the decedent to the killer in a governing instrunment, (ii)
provision in a governing instrument conferring a general or nongeneral power
of appointment on the killer, and (iii) nomination of the killer in a
governing instrunent, nominating or appointing the killer to serve in any
fiduciary or representative capacity, including a personal representative,
executor, trustee, or agent; and

(2) severs the interests of the decedent and killer in property
held by themat the time of the killing as joint tenants with the right of
survivorship, transfornming the interests of the decedent and killer into
tenancies in conmon.

(d) Effect of Severance. A severance under subsection (c)(2) does not
affect any third-party interest in property acquired for value and in good
faith reliance on an apparent title by survivorship in the killer unless a
writing declaring the severance has been noted, registered, filed, or recorded
in records appropriate to the kind and |ocation of the property which are
relied upon, in the ordinary course of transactions involving such property,
as evi dence of ownership.

(e) Effect of Revocation. Provisions of a governing instrument are

given effect as if the killer disclainmed all provisions revoked by this
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section or, in the case of a revoked nom nation in a fiduciary or
representative capacity, as if the killer predeceased the decedent.

(f) Wongful Acquisition of Property. A wrongful acquisition of
property or interest by a killer not covered by this section nust be treated
in accordance with the principle that a killer cannot profit fromhis or her
wr ong.

(g) Felonious and Intentional Killing; How Determined. After al
right to appeal has been exhausted, a judgnent of conviction establishing
crimnal accountability for the felonious and intentional killing of the
decedent conclusively establishes the convicted individual as the decedent's
killer for purposes of this section. 1In the absence of a conviction, the
court, upon the petition of an interested person, nust determ ne whet her
under the preponderance of evidence standard, the individual would be found
crimnally accountable for the felonious and intentional killing of the
decedent. |If the court determnes that, under that standard, the individua
woul d be found criminally accountable for the felonious and intentiona
killing of the decedent, the deternination conclusively establishes that
i ndi vidual as the decedent's killer for purposes of this section

(h) Protection of Payors and Other Third Parti es.

(1) A payor or other third party is not liable for having made a
paynment or transferred an item of property or any other benefit to a
beneficiary designated in a governing instrunment affected by an intentiona
and felonious killing, or for having taken any other action in good faith
reliance on the validity of the governing instrunment, upon request and
satisfactory proof of the decedent's death, before the payor or other third
party received witten notice of a clainmed forfeiture or revocation under this
section. A payor or other third party is liable for a payment made or other
action taken after the payor or other third party received witten notice of a
clainmed forfeiture or revocation under this section.

(2) Witten notice of a clained forfeiture or revocation under
paragraph (1) rmust be mailed to the payor's or other third party's main office
or hone by registered or certified mail, return receipt requested, or served
upon the payor or other third party in the same manner as a sumons in a civi
action. Upon receipt of witten notice of a clained forfeiture or revocation

under this section, a payor or other third party may pay any amunt owed or
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transfer or deposit any item of property held by it to or with the court
having jurisdiction of the probate proceedings relating to the decedent's
estate, or if no proceedi ngs have been comenced, to or with the court having
jurisdiction of probate proceedings relating to decedents' estates located in
the county of the decedent's residence. The court shall hold the funds or
item of property and, upon its determi nation under this section, shall order
di sbursement in accordance with the deternination. Paynments, transfers, or
deposits nmade to or with the court discharge the payor or other third party
fromall claims for the value of amounts paid to or items of property
transferred to or deposited with the court.

(i) Protection of Bona Fide Purchasers; Personal Liability of
Reci pi ent .

(1) A person who purchases property for value and w thout notice,
or who receives a paynent or other item of property in partial or full
satisfaction of a legally enforceable obligation, is neither obligated under
this section to return the paynment, item of property, or benefit nor is liable
under this section for the anpunt of the payment or the value of the item of
property or benefit. But a person who, not for value, receives a paynent,
item of property, or any other benefit to which the person is not entitled
under this section is obligated to return the paynent, item of property, or
benefit, or is personally liable for the anobunt of the paynment or the val ue of
the item of property or benefit, to the person who is entitled to it under
this section.

(2) If this section or any part of this section is preenpted by
federal law with respect to a paynent, an item of property, or any other
benefit covered by this section, a person who, not for value, receives the
paynment, item of property, or any other benefit to which the person is not
entitled under this section is obligated to return the paynent, item of
property, or benefit, or is personally liable for the anbunt of the paynment or
the value of the itemof property or benefit, to the person who woul d have

been entitled to it were this section or part of this section not preenpted.

Section 28-2-804. Revocation of Probate and Nonprobate Transfers by
Di vorce; No Revocation by other Changes of Circumstances.

(a) Definitions. 1In this section:

0106971147.rrs539

71



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

(1) "Disposition or appointnment of property" includes a transfer
of an item of property or any other benefit to a beneficiary designated in a
governing instrunment.

(2) "Divorce or annul ment" means any divorce or annul nent, or any
di ssolution or declaration of invalidity of a marriage, that woul d exclude the
spouse as a surviving spouse within the nmeani ng of Section 28-2-802. A decree
of separation that does not term nate the status of husband and wife is not a
di vorce for purposes of this section.

(3) "Divorced individual" includes an individual whose marriage
has been annul | ed.

(4) "Governing instrunment” means a governing instrunment executed
by the divorced individual before the divorce or annul ment of his or her
marriage to his or her forner spouse.

(5) "Relative of the divorced individual's fornmer spouse" nmeans an
i ndi vidual who is related to the divorced individual's former spouse by bl ood,
adoption, or affinity and who, after the divorce or annulnent, is not related
to the divorced individual by blood, adoption, or affinity.

(6) "Revocable," with respect to a disposition, appointnent,
provi sion, or nom nation, means one under which the divorced individual, at
the tinme of the divorce or annul nent, was al one enpowered, by |aw or under the
governing instrunent, to cancel the designation in favor of his or her forner
spouse or former spouse's relative, whether or not the divorced individual was
then enpowered to designate hinself or herself in place of his or her forner
spouse or in place of his or her former spouse's relative and whether or not
the divorced individual then had the capacity to exercise the power.

(b) Revocation Upon Divorce. Except as provided by the express terns
of a governing instrument, a court order, or a contract relating to the
division of the marital estate made between the divorced individuals before or
after the marriage, divorce, or annul nent, the divorce or annul ment of a
marri age:

(1) revokes any revocable (i) disposition or appointnment of
property nmade by a divorced individual to his or her former spouse in a
governing instrunent and any disposition or appointnent created by law or in a
governing instrunent to a relative of the divorced individual's former spouse,

(ii) provision in a governing instrunent conferring a general or nongenera
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power of appointment on the divorced individual's former spouse or on a
relative of the divorced individual's former spouse, and (iii) nomnation in a
governing instrunent, nonminating a divorced individual's forner spouse or a
relative of the divorced individual's former spouse to serve in any fiduciary
or representative capacity, including a personal representative, executor
trustee, conservator, agent, or guardian; and

(2) severs the interests of the former spouses in property held by
themat the tine of the divorce or annulnment as joint tenants with the right
of survivorship, transformng the interests of the former spouses into
tenancies in conmon.

(c) Effect of Severance. A severance under subsection (b)(2) does not
affect any third-party interest in property acquired for value and in good
faith reliance on an apparent title by survivorship in the survivor of the
former spouses unless a witing declaring the severance has been noted,
regi stered, filed, or recorded in records appropriate to the kind and | ocation
of the property which are relied upon, in the ordinary course of transactions
i nvol vi ng such property, as evidence of ownershinp.

(d) Effect of Revocation. Provisions of a governing instrument are
given effect as if the fornmer spouse and relatives of the former spouse
di sclainmed all provisions revoked by this section or, in the case of a revoked
nomination in a fiduciary or representative capacity, as if the fornmer spouse
and relatives of the forner spouse died inmediately before the divorce or
annul ment .

(e) Revival if Divorce Nullified. Provisions revoked solely by this
section are revived by the divorced individual's remarriage to the forner
spouse or by a nullification of the divorce or annul ment.

(f) No Revocation for Oher Change of Circunstances. No change of
circumst ances other than as described in this section and in Section 28-2-803
effects a revocation.

(g) Protection of Payors and Other Third Parti es.

(1) A payor or other third party is not liable for having made a
paynment or transferred an item of property or any other benefit to a
beneficiary designated in a governing instrument affected by a divorce,
annul ment, or remarriage, or for having taken any other action in good faith

reliance on the validity of the governing instrument, before the payor or
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other third party received witten notice of the divorce, annul ment, or
remarriage. A payor or other third party is liable for a paynent made or
other action taken after the payor or other third party received witten
notice of a claimed forfeiture or revocation under this section

(2) Witten notice of the divorce, annul nent, or remarriage under
subsection (g)(2) nust be nailed to the payor's or other third party's main
office or home by registered or certified mail, return receipt requested, or
served upon the payor or other third party in the same nmanner as a summons in
a civil action. Upon receipt of witten notice of the divorce, annul ment, or
remarriage, a payor or other third party may pay any amount owed or transfer
or deposit any item of property held by it to or with the court having
jurisdiction of the probate proceedings relating to the decedent's estate or
if no proceedi ngs have been comenced, to or with the court having
jurisdiction of probate proceedings relating to decedents' estates located in
the county of the decedent's residence. The court shall hold the funds or
item of property and, upon its determination under this section, shall order
di sbursement or transfer in accordance with the determ nation. Paynents,
transfers, or deposits made to or with the court discharge the payor or other
third party fromall clainms for the value of ampunts paid to or items of
property transferred to or deposited with the court.

(h) Protection of Bona Fide Purchasers; Personal Liability of
Reci pi ent .

(1) A person who purchases property froma former spouse, relative
of a former spouse, or any other person for value and wi thout notice, or who
receives froma fornmer spouse, relative of a former spouse, or any other
person a paynment or other item of property in partial or full satisfaction of
a legally enforceable obligation, is neither obligated under this section to
return the paynment, item of property, or benefit nor is liable under this
section for the ampbunt of the payment or the value of the item of property or
benefit. But a forner spouse, relative of a former spouse, or other person
who, not for value, received a paynment, item of property, or any other benefit
to which that person is not entitled under this section is obligated to return
the paynment, item of property, or benefit, or is personally liable for the
anount of the paynment or the value of the item of property or benefit, to the

person who is entitled to it under this section.
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(2) If this section or any part of this section is preenpted by
federal law with respect to a paynent, an item of property, or any other
benefit covered by this section, a forner spouse, relative of the forner
spouse, or any other person who, not for value, received a paynent, item of
property, or any other benefit to which that person is not entitled under this
section is obligated to return that paynent, item of property, or benefit, or
is personally liable for the anpbunt of the payment or the value of the item of
property or benefit, to the person who woul d have been entitled to it were
this section or part of this section not preenpted.

PART 9

STATUTORY RULE AGAI NST PERPETUI TI ES; HONORARY TRUSTS

Section 28-2-901. Statutory Rul e Agai nst Perpetuities.

(a) Validity of Nonvested Property Interest. A nonvested property
interest is invalid unless:

(1) when the interest is created, it is certain to vest or
termnate no later than 21 years after the death of an individual then alive;

or

(2) the interest either vests or ternminates within 90 years after
its creation.

(b) Validity of General Power of Appointnment Subject to a Condition
Precedent. A general power of appointnment not presently exercisable because
of a condition precedent is invalid unless:

(1) when the power is created, the condition precedent is certain
to be satisfied or becones inpossible to satisfy no later than 21 years after
the death of an individual then alive; or

(2) the condition precedent either is satisfied or becones
i mpossible to satisfy within 90 years after its creation

(c) Validity of Nongeneral or Testanentary Power of Appointrment. A
nongeneral power of appointment or a general testamentary power of appoi ntnent
is invalid unless:

(1) when the power is created, it is certain to be irrevocably
exercised or otherwise to termnate no |ater than 21 years after the death of
an individual then alive; or

(2) the power is irrevocably exercised or otherw se term nates

within 90 years after its creation
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(d) Possibility of Post-death Child Disregarded. In deterni ning
whet her a nonvested property interest or a power of appointnent is valid under
subsection (a)(1), (b)(1), or (c)(1), the possibility that a child will be
born to an individual after the individual's death is disregarded.

(e) Effect of Certain "Later-of" Type Language. |If, in neasuring a
period fromthe creation of a trust or other property arrangenent, |anguage in
a governing instrunent (i) seeks to disallow the vesting or termnation of any
interest or trust beyond, (ii) seeks to postpone the vesting or termnation of
any interest or trust until, or (iii) seeks to operate in effect in any
simlar fashion upon, the later of (A) the expiration of a period of tinme not
exceeding 21 years after the death of the survivor of specified |ives in being
at the creation of the trust or other property arrangenent or (B) the
expiration of a period of tinme that exceeds or night exceed 21 years after the
death of the survivor of lives in being at the creation of the trust or other
property arrangenent, that |anguage is inoperative to the extent it produces a
period of tinme that exceeds 21 years after the death of the survivor of the

specified lives.

Section 28-2-902. When Nonvested Property Interest or Power of
Appoi nt ment Creat ed.

(a) Except as provided in subsections (b) and (c) and in Section 28-
2-905(a), the tinme of creation of a nonvested property interest or a power of
appoi ntnment is determ ned under general principles of property |aw.

(b) For purposes of Subpart 1 of this Part, if there is a person who
al one can exercise a power created by a governing instrument to becone the
unqual i fi ed beneficial owner of (i) a nonvested property interest or (ii) a
property interest subject to a power of appointnent described in Section 28-
2-901(b) or (c), the nonvested property interest or power of appointnent is
created when the power to becone the unqualified beneficial owner term nates.

(c) For purposes of Subpart 1 of this Part, a nonvested property
interest or a power of appointnent arising froma transfer of property to a
previously funded trust or other existing property arrangenent is created when
the nonvested property interest or power of appointment in the origina

contribution was created.
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Section 28-2-903. Reformation.

Upon the petition of an interested person, a court shall reforma
di sposition in the manner that nost closely approxi nates the transferor's
mani fested plan of distribution and is within the 90 years all owed by Section
28-2-901(a)(2), 28-2-901(b)(2), or 28-2-901(c)(2) if:

(1) a nonvested property interest or a power of appointnent becones
invalid under Section 28-2-901 (statutory rule against perpetuities);

(2) a class gift is not but m ght becone invalid under Section 28-2-901
(statutory rule against perpetuities) and the time has arrived when the share
of any class menber is to take effect in possession or enjoynment; or

(3) a nonvested property interest that is not validated by Section 28-

2-901(a) (1) can vest but not within 90 years after its creation.

Section 28-2-904. Exclusions from Statutory Rul e Agai nst Perpetuities.

Section 28-2-901 (statutory rul e agai nst perpetuities) does not apply
t o:

(1) a nonvested property interest or a power of appointnent arising out
of a nondonative transfer, except a nonvested property interest or a power of
appoi ntnment arising out of (i) a premarital or postmarital agreenent, (ii) a
separation or divorce settlenent, (iii) a spouse's election, (iv) a sinmlar
arrangenent arising out of a prospective, existing, or previous narital
rel ati onship between the parties, (v) a contract to make or not to revoke a
will or trust, (vi) a contract to exercise or not to exercise a power of
appointnment, (vii) a transfer in satisfaction of a duty of support, or (viii)
a reciprocal transfer;

(2) a fiduciary's power relating to the adninistration or management of
assets, including the power of a fiduciary to sell, |ease, or nortgage
property, and the power of a fiduciary to determ ne principal and incone;

(3) a power to appoint a fiduciary;

(4) a discretionary power of a trustee to distribute principal before
termination of a trust to a beneficiary having an indefeasibly vested interest
in the incone and princi pal

(5) a nonvested property interest held by a charity, governnent, or
government al agency or subdivision, if the nonvested property interest is

preceded by an interest held by another charity, governnent, or governnental
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agency or subdi vi sion;

(6) a nonvested property interest in or a power of appointment with
respect to a trust or other property arrangenent forming part of a pension,
profit-sharing, stock bonus, health, disability, death benefit, income
deferral, or other current or deferred benefit plan for one or nore enpl oyees,
i ndependent contractors, or their beneficiaries or spouses, to which
contributions are nade for the purpose of distributing to or for the benefit
of the participants or their beneficiaries or spouses the property, incone, or
principal in the trust or other property arrangenent, except a nonvested
property interest or a power of appointnment that is created by an el ection of
a participant or a beneficiary or spouse;

(7) a property interest, power of appointment, or arrangenent that was
not subject to the conmon-|aw rul e agai nst perpetuities or is excluded by
anot her statute of this State; or

(8) a property interest or arrangenent subjected to a time linmit under

Subpart 2 of Part 9.

Section 28-2-905. Prospective Application.

(a) Except as extended by subsection (b), Subpart 1 of this Part applies
to a nonvested property interest or a power of appointnent that is created on
or after the effective date of Subpart 1 of this Part. For purposes of this
section, a nonvested property interest or a power of appointment created by
the exercise of a power of appointrment is created when the power is
irrevocably exercised or when a revocabl e exerci se becones irrevocabl e.

(b) If a nonvested property interest or a power of appointment was
created before the effective date of Subpart 1 of this Part and is deterni ned
in a judicial proceeding, comenced on or after the effective date of Subpart
1 of this Part, to violate this State's rule agai nst perpetuities as that rule
exi sted before the effective date of Subpart 1 of this Part, a court upon the
petition of an interested person may reformthe disposition in the manner that
nmost cl osely approxi mates the transferor's manifested plan of distribution and
is within the limts of the rule against perpetuities applicable when the

nonvested property interest or power of appointnent was created.

Section 28-2-906. Supersession Repeal
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Subpart 1 of this Part supersedes the rule of the comon | aw known as
the rul e agai nst perpetuities.

SUBPART 2. HONORARY TRUSTS

Section 28-2-907. Honorary Trusts; Trusts for Pets.

(a) Honorary Trust. Subject to subsection (c), if (i) a trust is for a
specific I awful noncharitable purpose or for |awful noncharitable purposes to
be selected by the trustee and (ii) there is no definite or definitely
ascertai nabl e beneficiary designated, the trust may be performed by the
trustee for 21 years but no |longer, whether or not the terns of the trust
contenplate a | onger duration.

(b) Trust for Pets. Subject to this subsection and subsection (c), a
trust for the care of a designated donestic or pet aninmal is valid. The trust
term nates when no living animal is covered by the trust. A governing
i nstrument nust be liberally construed to bring the transfer within this
subsection, to presune against the nmerely precatory or honorary nature of the
di sposition, and to carry out the general intent of the transferor. Extrinsic
evidence is adm ssible in determning the transferor's intent.

(c) Additional Provisions Applicable to Honorary Trusts and Trusts for
Pets. |In addition to the provisions of subsection (a) or (b), a trust covered
by either of those subsections is subject to the foll owi ng provisions:

(1) Except as expressly provided otherwise in the trust
i nstrument, no portion of the principal or income may be converted to the use
of the trustee or to any use other than for the trust's purposes or for the
benefit of a covered ani mal.

(2) Upon termnation, the trustee shall transfer the unexpended
trust property in the follow ng order

(i) as directed in the trust instrument;

(ii) if the trust was created in a nonresiduary clause in
the transferor's will or in a codicil to the transferor's will, under the
residuary clause in the transferor's will; and

(iii) if no taker is produced by the application of
subparagraph (i) or (ii), to the transferor's heirs under Section 28-2-711

(3) For the purposes of Section 28-2-707, the residuary clause is
treated as creating a future interest under the ternms of a trust.

(4) The intended use of the principal or income can be enforced by
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an individual designated for that purpose in the trust instrument or, if none,
by an individual appointed by a court upon application to it by an individual

(5) Except as ordered by the court or required by the trust
instrunment, no filing, report, registration, periodic accounting, separate
mai nt enance of funds, appointment, or fee is required by reason of the
exi stence of the fiduciary relationship of the trustee.

(6) A court may reduce the ampunt of the property transferred, if
it determines that that amount substantially exceeds the amobunt required for
the intended use. The ampunt of the reduction, if any, passes as unexpended
trust property under subsection (c)(2).

(7) I'f no trustee is designated or no designated trustee is
willing or able to serve, a court shall nane a trustee. A court may order the
transfer of the property to another trustee, if required to assure that the
i ntended use is carried out and if no successor trustee is designated in the
trust instrunent or if no designated successor trustee agrees to serve or is
able to serve. A court nmay al so make such other orders and determ nations as
shall be advisable to carry out the intent of the transferor and the purpose
of this section.

PART 10
| NTERNATI ONAL W LL; | NFORMATI ON REG STRATI ON

Section 28-2-1001. Definitions.

In this Part:

(1) "International WII" means a will executed in conformty with
Sections 28-2-1002 through 28-2-1005.

(2) "Authorized person" and "person authorized to act in connection with
international wills" nmean a person who by Section 28-2-1009, or by the | aws of
the United States including nmenbers of the diplomtic and consul ar service of
the United States designated by Foreign Service Regulations, is enmpowered to

supervi se the execution of international wlls.

Section 28-2-1002. International WIIl; Validity.

(a) Awll shall be valid as regards form irrespective particularly of
the place where it is made, of the location of the assets and of the
nationality, donmicile, or residence of the testator, if it is made in the form

of an international will conmplying with the requirenents of this Part.
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(b) The invalidity of the will as an international will shall not affect
its formal validity as a will of another Kkind.
(c) This Part shall not apply to the formof testamentary dispositions

made by two or nore persons in one instrunment.

Section 28-2-1003. International WIIl; Requirenents.
(a) The will shall be made in witing. It need not be witten by the
testator hinself. It may be witten in any | anguage, by hand or by any ot her

neans.

(b) The testator shall declare in the presence of two w tnesses and of a
person authorized to act in connection with international wills that the
docunent is his will and that he knows the contents thereof. The testator
need not informthe wi tnesses, or the authorized person, of the contents of
the will.

(c) I'n the presence of the w tnesses, and of the authorized person, the
testator shall sign the will or, if he has previously signed it, shal
acknow edge his signature.

(d) When the testator is unable to sign, the absence of his signature
does not affect the validity of the international will if the testator
i ndicates the reason for his inability to sign and the authorized person nmakes
note thereof on the will. |In these cases, it is pernissible for any other
person present, including the authorized person or one of the w tnesses, at
the direction of the testator to sign the testator's name for him if the
aut hori zed person nakes note of this also on the will, but it is not required
that any person sign the testator's name for him

(e) The witnesses and the authorized person shall there and then attest

the will by signing in the presence of the testator

Section 28-2-1004. International WIIl; Oher Points of Form

(a) The signatures shall be placed at the end of the will. If the wl
consi sts of several sheets, each sheet will be signed by the testator or, if

he is unable to sign, by the person signing on his behalf or, if there is no
such person, by the authorized person. |In addition, each sheet shall be
number ed.

(b) The date of the will shall be the date of its signature by the
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aut hori zed person. That date shall be noted at the end of the will by the
aut hori zed person.

(c) The authorized person shall ask the testator whether he wi shes to
make a declaration concerning the safekeeping of his will. |If so and at the
express request of the testator the place where he intends to have his wll
kept shall be nmentioned in the certificate provided for in Section 28-2-1005.

(d) Awll executed in conmpliance with Section 28-2-1003 shall not be

invalid nmerely because it does not conmply with this section.

Section 28-2-1005. International WIIl; Certificate.

The aut horized person shall attach to the will a certificate to be
signed by himestablishing that the requirenents of this Part for valid
execution of an international will have been conplied with. The authorized
person shall keep a copy of the certificate and deliver another to the

testator. The certificate shall be substantially in the follow ng form

CERTI FI CATE
(Convention of October 26, 1973)
1. I, (nane, address and capacity), a person authorized

to act in connection with international wills
2. Certify that on
3. (testator)

(date) at (pl ace)

(nanme, address, date and place of birth) in my presence and that of the
Wi t nesses
4, (a) (nanme, address, date and place of birth)
(b) (nanme, address, date and place of birth)
has declared that the attached docunent is his will and that he knows the
contents thereof.

5. | furtherrmore certify that:
6. (a) in ny presence and in that of the w tnesses

(D the testator has signed the will or has acknow edged his
signature previously affixed.

*(2) following a declaration of the testator stating that he was
unable to sign his will for the follow ng reason , | have
mentioned this declaration on the wll

"and the si gnature has been affixed by (nane
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and address)

7. (b) the witnesses and | have signed the will;
8. *(c) each page of the will has been signed by and
nunber ed;

9. (d) I have satisfied nmyself as to the identity of the testator and of the
Wi t nesses as desi gnated above;

10. (e) the witnesses nmet the conditions requisite to act as such according
to the |law under which | am acti ng;

11. *(f) the testator has requested ne to include the follow ng statenent
concerning the safekeeping of his wll:

12. PLACE OF EXECUTI ON

13. DATE

14. SI GNATURE and, if necessary, SEAL

"to be conpleted if appropriate

Section 28-2-1006. International WIIl; Effect of Certificate.
In the absence of evidence to the contrary, the certificate of the

aut hori zed person shall be conclusive of the formal validity of the instrunent

as a will under this Part. The absence or irregularity of a certificate shal
not affect the formal validity of a will under this Part.

Section 28-2-1007. International WIIl; Revocation

The international will shall be subject to the ordinary rul es of

revocation of wlls.

Section 28-2-1008. Source and Construction.

Sections 28-2-1001 through 28-2-1007 derive from Annex to Convention of
Cct ober 26, 1973, Providing a Uniform Law on the Form of an Internationa
WIl. Ininterpreting and applying this Part, regard shall be had to its

international origin and to the need for uniformty inits interpretation

Section 28-2-1009. Persons Authorized to Act in Relation to
International WIIl; Eligibility; Recognition by Authorizing Agency.
I ndi vi dual s who have been admitted to practice |law before the courts of

this state and who are in good standing as active |law practitioners in this
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state, are hereby declared to be authorized persons in relation to

international wlls.

Section 28-2-1010. International WIIl Information Registration

The Secretary of State shall establish a registry system by which
aut hori zed persons may register in a central information center, information
regardi ng the execution of international wills, keeping that information in
strictest confidence until the death of the maker and then meking it avail able
to any person desiring information about any will who presents a death
certificate or other satisfactory evidence of the testator's death to the
center. Information that nay be received, preserved in confidence unti
death, and reported as indicated is limted to the name, social-security or
any other individual-identifying number established by |aw, address, and date
and place of birth of the testator, and the intended place of deposit or
saf ekeepi ng of the instrument pending the death of the maker. The Secretary
of State, at the request of the authorized person, may cause the information
it receives about execution of any international will to be transnmitted to the
regi stry system of another jurisdiction as identified by the testator, if that
ot her system adheres to rules protecting the confidentiality of the

information simlar to those established in this state.

ARTI CLE ||
PROBATE OF W LLS AND ADM NI STRATI ON
PART 1
GENERAL PROVI S| ONS

Section 28-3-101. Devolution of Estate at Death; Restrictions.

The power of a person to | eave property by will, and the rights of
creditors, devisees, and heirs to his property are subject to the restrictions
and limtations contained in this Code to facilitate the pronpt settlenent of
estates. Upon the death of a person, his real and personal property devol ves
to the persons to whomit is devised by his last will or to those indicated as
substitutes for themin cases involving | apse, renunciation, or other
circunstances affecting the devolution of testate estate, or in the absence of
testanmentary disposition, to his heirs, or to those indicated as substitutes

for themin cases involving renunciation or other circunstances affecting
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devol ution of intestate estates, subject to honmestead all owance, exenpt
property and fanmily allowance, to rights of creditors, elective share of the

surviving spouse, and to adm nistration

Section 28-3-102. Necessity of Oder of Probate For WII.

Except as provided in Section 28-3-1201, to be effective to prove the
transfer of any property or to nonminate an executor, a will nust be decl ared
to be valid by an order of informal probate by the Registrar, or an

adj udi cati on of probate by the Court.

Section 28-3-103. Necessity of Appointnent For Adm nistration

Except as otherwi se provided in Article IV, to acquire the powers and
undertake the duties and liabilities of a personal representative of a
decedent, a person nmust be appointed by order of the Court or Registrar
qualify and be issued letters. Adnministration of an estate is commenced by

the i ssuance of letters.

Section 28-3-104. Clainms Against Decedent; Necessity of
Admi ni stration.

No proceeding to enforce a claimagainst the estate of a decedent or his
successors may be revived or comenced before the appoi ntnment of a persona
representative. After the appointnent and until distribution, all proceedings
and actions to enforce a claimagainst the estate are governed by the
procedure prescribed by this Article. After distribution a creditor whose
clai m has not been barred may recover fromthe distributees as provided in
Section 28-3-1004 or froma former personal representative individually Iiable
as provided in Section 28-3-1005. This section has no application to a
proceedi ng by a secured creditor of the decedent to enforce his right to his

security except as to any deficiency judgnent which m ght be sought therein.

Section 28-3-105. Proceedings Affecting Devol ution and Adm nistration
Jurisdiction of Subject Mtter.

Persons interested in decedents' estates may apply to the Registrar for
determination in the informal proceedings provided in this Article, and nmay

petition the Court for orders in fornmal proceedings within the Court's
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jurisdiction including but not limted to those described in this Article.
The Court has exclusive jurisdiction of formal proceedings to determ ne how
decedents' estates subject to the laws of this state are to be adni ni stered,
expended and distributed. The Court has concurrent jurisdiction of any other
action or proceedi ng concerning a succession or to which an estate, through a
personal representative, may be a party, including actions to deternmine title
to property alleged to belong to the estate, and of any action or proceeding
in which property distributed by a personal representative or its value is

sought to be subjected to rights of creditors or successors of the decedent.

Section 28-3-106. Proceedings Wthin the Exclusive Jurisdiction of
Court; Service; Jurisdiction Over Persons.

In proceedings within the exclusive jurisdiction of the Court where
notice is required by this Code or by rule, and in proceedings to construe
probated wills or determine heirs which concern estates that have not been and
cannot now be open for administration, interested persons may be bound by the
orders of the Court in respect to property in or subject to the laws of this
state by notice in conformty with Section 28-1-401. An order is binding as
to all who are given notice of the proceeding though less than all interested

persons are notifi ed.

Section 28-3-107. Scope of Proceedings; Proceedings |ndependent;
Excepti on.

Unl ess supervised adm ni stration as described in Part 5 is involved, (1)
each proceeding before the Court or Registrar is independent of any other
proceedi ng involving the same estate; (2) petitions for formal orders of the
Court may conbine various requests for relief in a single proceeding if the
orders sought may be finally granted without delay. Except as required for
proceedi ngs which are particularly described by other sections of this
Article, no petition is defective because it fails to enbrace all matters
whi ch might then be the subject of a final order; (3) proceedings for probate
of wills or adjudications of no will may be combined with proceedi ngs for
appoi nt ment of personal representatives; and (4) a proceeding for appointnent
of a personal representative is concluded by an order making or declining the

appoi nt ment .
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Section 28-3-108. Probate, Testacy and Appoi ntment Proceedi ngs;
Utimate Time Limt.

(a) No informal probate or appointnment proceeding or formal testacy or
appoi nt ment proceedi ng, other than a proceeding to probate a will previously
probated at the testator's domicile and appoi ntment proceedings relating to an
estate in which there has been a prior appointnment, may be commenced nore than
three years after the decedent's death, except:

(1) if a previous proceedi ng was disni ssed because of doubt about
the fact of the decedent's death, appropriate probate, appointnment, or testacy
proceedi ngs may be mmintained at any time thereafter upon a finding that the
decedent's death occurred before the initiation of the previous proceedi ng and
the applicant or petitioner has not delayed unduly in initiating the
subsequent proceeding;

(2) appropriate probate, appointnent, or testacy proceedi ngs nay
be maintained in relation to the estate of an absent, disappeared or mni ssing
person for whose estate a conservator has been appointed, at any tinme within
three years after the conservator becones able to establish the death of the
protected person;

(3) a proceeding to contest an infornally probated will and to
secure appoi ntnment of the person with legal priority for appointnent in the
event the contest is successful, my be commenced within the later of twelve
months fromthe informal probate or three years fromthe decedent's death;

(4) an informal appointment or a fornmal testacy or appointnment
proceedi ng may be comrenced thereafter if no proceedi ngs concerning the
successi on or estate administration has occurred within the three year period
after the decedent's death, but the personal representative has no right to
possess estate assets as provided in Section 28-3-709 beyond that necessary to
confirmtitle thereto in the successors to the estate and clains other than
expenses of adm nistration may not be presented agai nst the estate; and

(5) a formal testacy proceeding nay be comenced at any tinme after
three years fromthe decedent's death for the purpose of establishing an
i nstrument to direct or control the ownership of property passing or
di stributable after the decedent's death from one other than the decedent when

the property is to be appointed by the terms of the decedent's will or is to
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pass or be distributed as a part of the decedent's estate or its transfer is
otherwise to be controlled by the terns of the decedent's will.

(b) These limtations do not apply to proceedings to construe probated
wWills or determine heirs of an intestate.

(c) I'n cases under subsection (a)(1) or (2), the date on which a testacy
or appoi ntment proceeding is properly commenced shall be deened to be the date
of the decedent's death for purposes of other limtations provisions of this

Code which relate to the date of death.

Section 28-3-109. Statutes of Limitation on Decedent's Cause of Action.

No statute of limitation running on a cause of action belonging to a
decedent which had not been barred as of the date of his death, shall apply to
bar a cause of action surviving the decedent's death sooner than four nonths
after death. A cause of action which, but for this section, would have been
barred | ess than four nonths after death, is barred after four nmonths unless
tolled.

PART 2
VENUE FOR PROBATE AND ADM NI STRATI ON;  PRIORITY TO ADM NI STER, DEMAND FOR
NOTI CE

Section 28-3-201. Venue for First and Subsequent Estate Proceedings;
Location of Property.

(a) Venue for the first informal or formal testacy or appoi ntnent
proceedi ngs after a decedent's death is:

(1) in the county where the decedent had his domicile at the tinme
of his death; or

(2) if the decedent was not domiciled in this state, in any county
where property of the decedent was | ocated at the tine of his death.

(b) Venue for all subsequent proceedings within the exclusive
jurisdiction of the Court is in the place where the initial proceeding
occurred, unless the initial proceeding has been transferred as provided in
Section 28-1-303 or (c) of this section.

(c) If the first proceeding was informal, on application of an
i nterested person and after notice to the proponent in the first proceeding,
the Court, upon finding that venue is el sewhere, may transfer the proceeding

and the file to the other court.
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(d) For the purpose of aiding determ nations concerning |ocation of
assets which may be relevant in cases involving non-domciliaries, a debt,
ot her than one evidenced by investment or comercial paper or other instrunent
in favor of a non-domiciliary is |located where the debtor resides or, if the
debtor is a person other than an individual, at the place where it has its
princi pal office. Commercial paper, investnment paper and other instrunents
are located where the instrunent is. An interest in property held in trust is

| ocated where the trustee may be sued.

Section 28-3-202. Appointnent or Testacy Proceedings; Conflicting
Claimof Domicile in Another State.

If conflicting clains as to the domicile of a decedent are made in a
formal testacy or appoi ntnent proceeding commenced in this state, and in a
testacy or appoi ntnment proceeding after notice pending at the sane time in
anot her state, the Court of this state nust stay, dism ss, or permt suitable
anmendnent in, the proceeding here unless it is determned that the |oca
proceedi ng was conmenced before the proceeding el sewhere. The determ nation
of domicile in the proceeding first commenced nust be accepted as

determinative in the proceeding in this state.

Section 28-3-203. Priority Among Persons Seeki ng Appoi ntnent as
Personal Representative.
(a) Whether the proceedings are formal or informal, persons who are not
disqualified have priority for appointment in the foll ow ng order
(1) the person with priority as determ ned by a probated will
i ncluding a person noninated by a power conferred in a wll;
(2) the surviving spouse of the decedent who is a devisee of the
decedent;
(3) other devisees of the decedent;
(4) the surviving spouse of the decedent;
(5) other heirs of the decedent;
(6) 45 days after the death of the decedent, any creditor
(b) An objection to an appoi ntnent can be nade only in fornal
proceedi ngs. |In case of objection the priorities stated in (a) apply except

t hat
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(1) if the estate appears to be nore than adequate to neet
exenptions and costs of administration but inadequate to discharge antici pated
unsecured clainms, the Court, on petition of creditors, nay appoint any
qualified person;

(2) in case of objection to appointnment of a person other than one
whose priority is deternmined by will by an heir or devisee appearing to have a
substantial interest in the estate, the Court may appoint a person who is
acceptable to heirs and devi sees whose interests in the estate appear to be
worth in total nore than half of the probable distributable value, or, in
default of this accord any suitable person.

(c) A person entitled to letters under (2) through (5) of (a) above, and
a person aged 18 and over who would be entitled to letters but for his age,
may nominate a qualified person to act as personal representative. Any person
aged 18 and over mmy renounce his right to nonminate or to an appoi ntnent by
appropriate witing filed with the Court. Wen two or nore persons share a
priority, those of them who do not renounce nust concur in noninating another
to act for them or in applying for appointnent.

(d) Conservators of the estates of protected persons, or if there is no
conservator, any guardi an except a guardian ad Iitem of a mnor or
i ncapacitated person, may exercise the same right to nonminate, to object to
anot her's appointnment, or to participate in deternmining the preference of a
majority in interest of the heirs and devisees that the protected person or
ward woul d have if qualified for appointnment.

(e) Appointnent of one who does not have priority, including priority
resulting fromrenunciation or nom nation determ ned pursuant to this section
may be nmade only in formal proceedings. Before appointing one w thout
priority, the Court must deternine that those having priority, although given
notice of the proceedi ngs, have failed to request appointnent or to nom nate
anot her for appointnment, and that administration is necessary.

(f) No person is qualified to serve as a personal representative who is:

(1) under the age of 21

(2) a person whomthe Court finds unsuitable in formal
proceedi ngs.

(g) A personal representative appointed by a court of the decedent's

domicile has priority over all other persons except where the decedent's wil
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nomi nates different persons to be personal representative in this state and in
the state of domicile. The domiciliary personal representative nay noni nate
anot her, who shall have the same priority as the donmiciliary persona
representative.

(h) This section governs priority for appointnment of a successor
personal representative but does not apply to the selection of a special

adm ni strator.

Section 28-3-204. Demand for Notice of Order or Filing Concerning
Decedent's Estate.

Any person desiring notice of any order or filing pertaining to a
decedent's estate in which he has a financial or property interest, may file a
demand for notice with the Court at any tinme after the death of the decedent
stating the name of the decedent, the nature of his interest in the estate,
and the demandant's address or that of his attorney. The probate clerk shal
mai | a copy of the demand to the personal representative if one has been
appointed. After filing of a demand, no order or filing to which the demand
rel ates shall be nade or accepted without notice as prescribed in Section 28-
1-401 to the denmandant or his attorney. The validity of an order which is
i ssued or filing which is accepted w thout conpliance with this requirenent
shall not be affected by the error, but the petitioner receiving the order or
the person nmaking the filing my be liable for any damage caused by the
absence of notice. The requirement of notice arising froma demand under this
provi sion may be waived in witing by the demandant and shall cease upon the

termnation of his interest in the estate.

PART 3

| NFORVAL PROBATE AND APPOI NTMENT PROCEEDI NGS;  SUCCESSI ON W THOUT
ADM NI STRATI ON

Section 28-3-301. Infornmal Probate or Appointnment Proceedi ngs;
Application; Contents.

(a) Applications for informal probate or informal appointnent shall be
directed to the Registrar, and verified by the applicant to be accurate and
conplete to the best of his know edge and belief as to the follow ng

i nformati on:
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(1) Every application for informal probate of a will or for
i nformal appointrment of a personal representative, other than a special or
successor representative, shall contain the follow ng:

(i) a statenent of the interest of the applicant;

(ii) the nane, and date of death of the decedent, his age,
and the county and state of his domicile at the time of death, and the names
and addresses of the spouse, children, heirs and devi sees and the ages of any
who are minors so far as known or ascertainable with reasonable diligence by
the applicant;

(iii) if the decedent was not domiciled in the state at the
time of his death, a statenment show ng venue;

(iv) a statenment identifying and indicating the address of
any personal representative of the decedent appointed in this state or
el sewher e whose appoi ntrent has not been term nated,

(v) a statenent indicating whether the applicant has
received a denmand for notice, or is aware of any demand for notice of any
probate or appointment proceedi ng concerning the decedent that nmay have been
filed in this state or el sewhere; and

(vi) that the time Iinmt for informal probate or appointnment
as provided in this Article has not expired either because 3 years or |ess
have passed since the decedent's death, or, if more than 3 years from death
have passed, circumstances as described by Section 28-3-108 authorizing tardy
probate or appoi ntment have occurred.

(2) An application for informal probate of a will shall state the
following in addition to the statenments required by (1):

(i) that the original of the decedent's last will is in the
possession of the court, or acconpanies the application, or that an
aut henticated copy of a will probated in another jurisdiction acconpanies the
application;

(ii) that the applicant, to the best of his know edge,
believes the will to have been validly executed;

(iii) that after the exercise of reasonable diligence, the
applicant is unaware of any instrument revoking the will, and that the
applicant believes that the instrument which is the subject of the application

is the decedent's last wll.
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(3) An application for informal appointment of a persona
representative to adm nister an estate under a will shall describe the will by
date of execution and state the tinme and place of probate or the pending
application or petition for probate. The application for appointnment shal
adopt the statements in the application or petition for probate and state the
name, address and priority for appoi ntnent of the person whose appointnent is
sought .

(4) An application for informl appointment of an administrator in
i ntestacy shall state in addition to the statements required by (1):

(i) that after the exercise of reasonable diligence, the
applicant is unaware of any unrevoked testanentary instrument relating to
property having a situs in this state under Section 28-1-301, or, a statenent
why any such instrunent of which he may be aware is not bei ng probated;

(ii) the priority of the person whose appointment is sought
and the names of any other persons having a prior or equal right to the
appoi nt mrent under Section 28-3-203.

(5) An application for appointnent of a personal representative to
succeed a personal representative appointed under a different testacy status
shall refer to the order in the nost recent testacy proceeding, state the name
and address of the person whose appoi ntnent is sought and of the person whose
appointnment will be terminated if the application is granted, and describe the
priority of the applicant.

(6) An application for appointnent of a personal representative to
succeed a personal representative who has tendered a resignation as provided
in 3-610(c), or whose appoi ntnment has been terninated by death or renoval
shall adopt the statements in the application or petition which led to the
appoi nt ment of the person being succeeded except as specifically changed or
corrected, state the name and address of the person who seeks appointnment as
successor, and describe the priority of the applicant.

(b) By verifying an application for informal probate, or informal
appoi ntment, the applicant subnits personally to the jurisdiction of the court
in any proceeding for relief fromfraud relating to the application, or for

perjury, that may be instituted against him

Section 28-3-302. Informal Probate; Duty of Registrar; Effect of
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I nformal Probate.

Upon recei pt of an application requesting informal probate of a will,
the Registrar, upon meking the findings required by Section 28-3-303 shal
issue a witten statenent of informal probate if at |east 120 hours have
el apsed since the decedent's death. Informal probate is conclusive as to al
persons until superseded by an order in a formal testacy proceeding. No
defect in the application or procedure relating thereto which |eads to

i nformal probate of a will renders the probate void.

Section 28-3-303. Informal Probate; Proof and Findi ngs Required.

(a) I'n an informal proceeding for original probate of a will, the
Regi strar shall determ ne whet her

(1) the application is conplete;

(2) the applicant has made oath or affirmation that the statenents
contained in the application are true to the best of his know edge and beli ef;

(3) the applicant appears fromthe application to be an interested
person as defined in Section 28-1-201(20);

(4) on the basis of the statenments in the application, venue is
proper ;

(5) an original, duly executed and apparently unrevoked will is in
the Registrar's possession;

(6) any notice required by Section 28-3-204 has been given and
that the application is not within Section 28-3-304; and

(7) it appears fromthe application that the time limt for
original probate has not expired.

(b) The application shall be denied if it indicates that a personal
representative has been appointed in another county of this state or except as
provi ded in subsection (d) below, if it appears that this or another w Il of
the decedent has been the subject of a previous probate order

(c) Awll which appears to have the required signatures and which
contains an attestation clause showi ng that requirenents of execution under
Section 28-2-502, 28-2-503 or 28-2-506 have been net shall be probated without
further proof. 1In other cases, the Registrar may assune execution if the wll
appears to have been properly executed, or he may accept a sworn statenent or

affidavit of any person having know edge of the circunstances of execution,
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whet her or not the person was a witness to the wll.

(d) Informal probate of a will which has been previously probated
el sewhere may be granted at any tinme upon witten application by any
i nterested person, together with deposit of an authenticated copy of the wll
and of the statenent probating it fromthe office or court where it was first
probat ed.

(e) Awill froma place which does not provide for probate of a wil
after death and which is not eligible for probate under subsection (a) above,
may be probated in this state upon receipt by the Registrar of a duly
aut henticated copy of the will and a duly authenticated certificate of its
| egal custodian that the copy filed is a true copy and that the will has

become operative under the |aw of the other place.

Section 28-3-304. Informal Probate; Unavailable in Certain Cases.

Applications for informal probate which relate to one or nore of a known
series of testamentary instruments (other than a will and one or nore codicils
thereto), the latest of which does not expressly revoke the earlier, shall be

decl i ned.

Section 28-3-305. Informal Probate; Registrar Not Satisfied.

If the Registrar is not satisfied that a will is entitled to be probated
in informal proceedi ngs because of failure to neet the requirenents of
Sections 28-3-303 and 28-3-304 or any other reason, he may decline the
application. A declination of informal probate is not an adjudication and

does not preclude formal probate proceedings.

Section 28-3-306. Infornmal Probate; Notice Requirenents.

(a) The noving party must give notice as described by Section 28-1-401
of his application for informal probate to any person demanding it pursuant to
Section 28-3-204, and to any personal representative of the decedent whose
appoi nt ment has not been terminated. No other notice of informal probate is
required.

(b) If an infornmal probate is granted, within 30 days thereafter the
applicant shall give witten information of the probate to the heirs and

devi sees. The information shall include the nanme and address of the
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applicant, the name and | ocation of the court granting the informal probate,
and the date of the probate. The information shall be delivered or sent by
ordinary mail to each of the heirs and devi sees whose address is reasonably
available to the applicant. No duty to give information is incurred if a
personal representative is appointed who is required to give the witten

i nformation required by Section 28-3-705. An applicant's failure to give
information as required by this section is a breach of his duty to the heirs

and devi sees but does not affect the validity of the probate.

Section 28-3-307. |Infornmal Appointnment Proceedings; Delay in Oder
Duty of Registrar; Effect of Appointnent.

(a) Upon receipt of an application for informal appointnent of a
personal representative other than a special adm nistrator as provided in
Section 28-3-614, if at |east 120 hours have el apsed since the decedent's
death, the Registrar, after making the findings required by Section 28-3-308,
shal | appoint the applicant subject to qualification and acceptance;
provi ded, that if the decedent was a non-resident, the Registrar shall del ay
the order of appointnment until 30 days have el apsed since death unless the
personal representative appointed at the decedent's domicile is the applicant,
or unless the decedent's will directs that his estate be subject to the | aws
of this state.

(b) The status of personal representative and the powers and duties
pertaining to the office are fully established by informal appointnment. An
appoi ntment, and the office of personal representative created thereby, is
subject to term nation as provided in Sections 28-3-608 through 28-3-612, but

is not subject to retroactive vacation.

Section 28-3-308. Infornmal Appointnment Proceedings; Proof and Findings
Requi r ed.
(a) I'n informal appointment proceedi ngs, the Registrar nust deternine
whet her:
(1) the application for informal appointnment of a persona
representative is conplete;
(2) the applicant has made oath or affirmation that the statenments

contained in the application are true to the best of his know edge and beli ef;
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(3) the applicant appears fromthe application to be an interested
person as defined in Section 28-1-201(20);

(4) on the basis of the statenments in the application, venue is
proper ;

(5) any will to which the requested appointment rel ates has been
formally or informally probated; but this requirenment does not apply to the
appoi ntment of a special adm nistrator;

(6) any notice required by Section 28-3-204 has been given

(7) fromthe statements in the application, the person whose
appoi ntnment is sought has priority entitling himto the appointnent.

(b) Unless Section 28-3-612 controls, the application nmust be denied if
it indicates that a personal representative who has not filed a witten
statenment of resignation as provided in Section 28-3-610(c) has been appointed
in this or another county of this state, that (unless the applicant is the
domiciliary personal representative or his nom nee) the decedent was not
domiciled in this state and that a personal representative whose appoi nt nent
has not been term nated has been appointed by a Court in the state of

domicile, or that other requirements of this section have not been net.

Section 28-3-309. |Infornmal Appointnent Proceedi ngs; Registrar Not
Sati sfi ed.

If the Registrar is not satisfied that a requested infornmal appoi ntnent
of a personal representative should be made because of failure to neet the
requi renents of Sections 28-3-307 and 28-3-308, or for any other reason, he
may decline the application. A declination of informal appointment is not an

adj udi cati on and does not preclude appointnment in fornmal proceedings.

Section 28-3-310. Informal Appointment Proceedings; Notice
Requi rement s.

The noving party nmust give notice as described by Section 28-1-401 of
his intention to seek an appointnent informally: (1) to any person denmandi ng
it pursuant to Section 28-3-204; and (2) to any person having a prior or
equal right to appointnent not waived in witing and filed with the Court. No

ot her notice of an infornmal appointment proceeding is required.
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Section 28-3-311. Informal Appointment Unavailable in Certain Cases.

If an application for informal appointnent indicates the existence of a
possi bl e unrevoked testanmentary instrunent which may relate to property
subject to the laws of this state, and which is not filed for probate in this

court, the Registrar shall decline the application

Section 28-3-312. Universal Succession; |In Ceneral

The heirs of an intestate or the residuary devisees under a will,
excluding mnors and incapacitated, protected, or unascertai ned persons, my
become uni versal successors to the decedent's estate by assum ng persona
liability for (1) taxes, (2) debts of the decedent, (3) clainms against the
decedent or the estate, and (4) distributions due other heirs, devisees, and
persons entitled to property of the decedent as provided in Sections 28-3-313

t hrough 28-3-322.

Section 28-3-313. Universal Succession; Application; Contents.

(a) An application to beconme universal successors by the heirs of an
intestate or the residuary devisees under a will must be directed to the
Regi strar, signed by each applicant, and verified to be accurate and conplete
to the best of the applicant's know edge and belief as follows:

(1) An application by heirs of an intestate nmust contain the
statenents required by Section 28-3-301(a)(1) and (4)(i) and state that the
applicants constitute all the heirs other than nminors and incapacitated,
protected, or unascertai ned persons.

(2) An application by residuary devisees under a will must be
combined with a petition for informal probate if the will has not been
admitted to probate in this State and nmust contain the statements required by
Section 28-3-301(a)(1) and (2). |If the will has been probated in this State,
an application by residuary devi sees nust contain the statements required by
Section 28-3-301(a)(2)(iii). An application by residuary devi sees nmust state
that the applicants constitute the residuary devi sees of the decedent other
than any mnors and incapacitated, protected, or unascertained persons. |If
the estate is partially intestate, all of the heirs other than m nors and
i ncapacitated, protected, or unascertained persons nust join as applicants.

(b) The application nmust state whether letters of administration are
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out standi ng, whether a petition for appointnent of a personal representative
of the decedent is pending in any court of this State, and that the applicants
wai ve their right to seek appoi ntnment of a personal representative.

(c) The application may describe in general terns the assets of the
estate and nmust state that the applicants accept responsibility for the estate
and assume personal liability for (1) taxes, (2) debts of the decedent, (3)
clai ms agai nst the decedent or the estate and (4) distributions due other
heirs, devisees, and persons entitled to property of the decedent as provided

in Sections 28-3-316 through 28-3-322.

Section 28-3-314. Universal Succession; Proof and Findi ngs Required.
(a) The Registrar shall grant the application if:
(1) the application is conplete in accordance with Section 28-
3-313;
(2) all necessary persons have joined and have verified that the

statenents contained therein are true, to the best know edge and belief of

each;

(3) venue is proper;

(4) any notice required by Section 28-3-204 has been given or
wai ved,;

(5) the time Iimt for original probate or appoi ntment proceedi ngs
has not expired and the applicants claimunder a will;

(6) the application requests infornal probate of a will, the

application and findings conformw th Sections 28-3-301(a)(2) and 28-

3-303(a)(c)(d) and (e) so the will is adnmitted to probate; and
(7) none of the applicants is a mnor or an incapacitated or
protected person.

(b) The Registrar shall deny the application if letters of
adm ni stration are outstanding.

(c) Except as provided in Section 28-3-322, the Registrar shall deny the
application if any creditor, heir, or devisee who is qualified by Section 28-

3-605 to demand bond files an objection.

Section 28-3-315. Universal Succession; Duty of Registrar; Effect of

St at ement of Uni versal Successi on.
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Upon recei pt of an application under Section 28-3-313, if at |east 120
hours have el apsed since the decedent's death, the Registrar, upon granting
the application, shall issue a witten statement of universal succession
describing the estate as set forth in the application and stating that the
applicants (i) are the universal successors to the assets of the estate as
provided in Section 28-3-312, (ii) have assumed liability for the obligations
of the decedent, and (iii) have acquired the powers and liabilities of
uni versal successors. The statement of universal succession is evidence of
the universal successors' title to the assets of the estate. Upon its
i ssuance, the powers and liabilities of universal successors provided in

Sections 28-3-316 through 28-3-322 attach and are assumed by the applicants.

Section 28-3-316. Universal Succession; Universal Successors' Powers.

Upon the Registrar's issuance of a statenent of universal succession

(1) Universal successors have full power of ownership to deal with the
assets of the estate subject to the limtations and liabilities in this Act.
The universal successors shall proceed expeditiously to settle and distribute
the estate without adjudication but if necessary may i nvoke the jurisdiction
of the court to resolve questions concerning the estate.

(2) Universal successors have the sane powers as distributees froma
personal representative under Sections 28-3-908 and 28-3-909 and third persons
with whomthey deal are protected as provided in Section 28-3-910.

(3) For purposes of collecting assets in another state whose | aw does
not provide for universal succession, universal successors have the sane

standi ng and power as personal representatives or distributees in this State.

Section 28-3-317. Universal Succession; Universal Successors'
Liability to Creditors, Other Heirs, Devisees and Persons Entitled to
Decedent's Property; Liability of Other Persons Entitled to Property.

(a) In the proportions and subject to linmts expressed in Section 28-
3-321, universal successors assunme all liabilities of the decedent that were
not di scharged by reason of death and liability for all taxes, clains against
the decedent or the estate, and charges properly incurred after death for the
preservation of the estate, to the extent those itens, if duly presented,

woul d be valid clains against the decedent's estate.
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(b) I'n the proportions and subject to the lints expressed in Section
28-3-321, universal successors are personally liable to other heirs, devisees,
and persons entitled to property of the decedent for the assets or anpunts
that woul d be due those heirs, were the estate administered, but no all owance
having priority over devisees nmay be claimed for attorney's fees or charges
for preservation of the estate in excess of reasonabl e anpunts properly
i ncurred.

(c) Universal successors are entitled to their interests in the estate
as heirs or devisees subject to priority and abatement pursuant to Section 28-
3-902 and to agreenent pursuant to Section 28-3-912.

(d) Other heirs, devisees, and persons to whom assets have been
distributed have the sanme powers and liabilities as distributees under
Secti ons 28-3-908, 28-3-909, and 28-3-910.

(e) Absent breach of fiduciary obligations or express undertaking, a

fiduciary's liability is limted to the assets received by the fiduciary.

Section 28-3-318. Universal Succession; Universal Successors'
Subni ssion to Jurisdiction; Wen Heirs or Devisees May Not Seek
Admi ni stration.

(a) Upon issuance of the statenent of universal succession, the
uni versal successors become subject to the personal jurisdiction of the courts
of this state in any proceeding that may be instituted relating to the estate
or to any liability assuned by them

(b) Any heir or devisee who voluntarily joins in an application under
Section 28-3-313 may not subsequently seek appointrment of a persona

representative.

Section 28-3-319. Universal Succession; Duty of Universal Successors;
Information to Heirs and Devi sees.

Not later than thirty days after issuance of the statenment of universal
successi on, each universal successor shall informthe heirs and devi sees who
did not join in the application of the succession wi thout adm nistration. The
i nformati on nmust be delivered or be sent by ordinary mail to each of the heirs
and devi sees whose address is reasonably available to the universa

successors. The information nust include the names and addresses of the
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uni versal successors, indicate that it is being sent to persons who have or
may have sone interest in the estate, and describe the court where the
application and statenment of universal succession has been filed. The failure
of a universal successor to give this infornmation is a breach of duty to the
persons concerned but does not affect the validity of the approval of
successi on without adm nistration or the powers or liabilities of the

uni versal successors. A universal successor may inform other persons of the

successi on w thout administration by delivery or by ordinary first class mail.

Section 28-3-320. Universal Succession; Universal Successors'
Liability For Restitution to Estate.

If a personal representative is subsequently appointed, universa
successors are personally liable for restitution of any property of the estate
to which they are not entitled as heirs or devisees of the decedent and their
liability is the sane as a distributee under Section 28-3-909, subject to the
provi si ons of Sections 28-3-317 and 28-3-321 and the limtations of Section
28- 3-1006.

Section 28-3-321. Universal Succession; Liability of Universa
Successors for Cainms, Expenses, |Intestate Shares and Devi ses.

The liability of universal successors is subject to any defenses that
woul d have been available to the decedent. Oher than liability arising from
fraud, conversion, or other wongful conduct of a universal successor, the
personal liability of each universal successor to any creditor, claimnt,
other heir, devisee, or person entitled to decedent's property may not exceed
the proportion of the claimthat the universal successor's share bears to the

share of all heirs and residuary devisees.

Section 28-3-322. Universal Succession; Renedies of Creditors, O her
Heirs, Devisees or Persons Entitled to Decedent's Property.

In addition to renedi es otherwi se provided by |aw, any creditor, heir,
devi see, or person entitled to decedent's property qualified under Section 28-
3-605, may demand bond of universal successors. |If the demand for bond
precedes the granting of an application for universal succession, it mnmust be

treated as an objection under Section 28-3-314(c) unless it is withdrawn, the
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claimsatisfied, or the applicants post bond in an ampunt sufficient to
protect the demandant. |f the demand for bond foll ows the granting of an
application for universal succession, the universal successors, within 10 days
after notice of the demand, upon satisfying the claimor posting bond
sufficient to protect the demandant, may disqualify the demandant from seeking

adm ni stration of the estate.

PART 4
FORMAL TESTACY AND APPO NTMENT PROCEEDI NGS

Section 28-3-401. Fornmal Testacy Proceedings; Nature; Wen Comenced.

A formal testacy proceeding is litigation to determ ne whether a
decedent left a valid will. A formal testacy proceedi ng may be conmenced by
an interested person filing a petition as described in Section 28-3-402(a) in
whi ch he requests that the Court, after notice and hearing, enter an order
probating a will, or a petition to set aside an informal probate of a will or
to prevent informal probate of a will which is the subject of a pending
application, or a petition in accordance with Section 28-3-402(b) for an order
that the decedent died intestate.

A petition may seek formal probate of a will w thout regard to whether
the sane or a conflicting will has been informally probated. A formal testacy
proceedi ng may, but need not, involve a request for appointnent of a persona
representative.

During the pendency of a formal testacy proceeding, the Registrar shal
not act upon any application for informal probate of any will of the decedent
or any application for informal appointnent of a personal representative of
the decedent.

Unl ess a petition in a formal testacy proceeding al so requests
confirmation of the previous informal appointnent, a previously appointed
personal representative, after receipt of notice of the comencenent of a
formal probate proceeding, nust refrain fromexercising his power to make any
further distribution of the estate during the pendency of the formal
proceeding. A petitioner who seeks the appointment of a different persona
representative in a formal proceeding also may request an order restraining
the acting personal representative from exercising any of the powers of his

of fice and requesting the appointment of a special adnministrator. |In the
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absence of a request, or if the request is denied, the commencenent of a
formal proceeding has no effect on the powers and duties of a previously

appoi nted personal representative other than those relating to distribution.

Section 28-3-402. Fornmal Testacy or Appoi ntnment Proceedings; Petition;
Cont ent s.

(a) Petitions for formal probate of a will, or for adjudication of
intestacy with or without request for appointment of a persona
representative, nmust be directed to the Court, request a judicial order after
noti ce and hearing and contain further statements as indicated in this
section. A petition for fornmal probate of a wll

(1) requests an order as to the testacy of the decedent in
relation to a particular instrument which may or nmay not have been infornmally
probated and determ ning the heirs,

(2) contains the statements required for informal applications as
stated in the six subparagraphs under Section 28-3-301(a)(1l), the statements
requi red by subparagraphs (ii) and (iii) of Section 28-3-301(a)(2), and

(3) states whether the original of the last will of the decedent
is in the possession of the Court or acconpanies the petition

If the original will is neither in the possession of the Court nor
acconpani es the petition and no authenticated copy of a will probated in
anot her jurisdiction acconpanies the petition, the petition also nmust state
the contents of the will, and indicate that it is |lost, destroyed, or
ot herw se unavai |l abl e.

(b) A petition for adjudication of intestacy and appoi ntment of an
adm nistrator in intestacy nmust request a judicial finding and order that the
decedent left no will and determning the heirs, contain the statenents
required by (1) and (4) of Section 28-3-301(a) and indicate whether supervised
adm nistration is sought. A petition may request an order determ ning
i ntestacy and heirs wi thout requesting the appointnment of an adnministrator, in
whi ch case, the statenents required by subparagraph (ii) of Section 28-

3-301(a)(4) above nmay be onitted.

Section 28-3-403. Fornmal Testacy Proceedings; Notice of Hearing on

Petition.
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(a) Upon conmencenent of a formal testacy proceeding, the Court shal
fix a tinme and place of hearing. Notice shall be given in the manner
prescri bed by Section 28-1-401 by the petitioner to the persons herein
enunerated and to any additional person who has filed a demand for notice
under Section 28-3-204 of this Code.

Notice shall be given to the follow ng persons: the surviving spouse,
children, and other heirs of the decedent, the devisees and executors named in
any will that is being, or has been, probated, or offered for informal or
formal probate in the county, or that is known by the petitioner to have been
probated, or offered for informal or formal probate el sewhere, and any
personal representative of the decedent whose appoi ntnent has not been
term nated. Notice may be given to other persons. In addition, the
petitioner shall give notice by publication to all unknown persons and to al
known persons whose addresses are unknown who have any interest in the matters
being litigated.

(b) If it appears by the petition or otherwi se that the fact of the
death of the all eged decedent may be in doubt, or on the witten demand of any
i nterested person, a copy of the notice of the hearing on said petition shal
be sent by registered mail to the alleged decedent at his |last known address.

The Court shall direct the petitioner to report the results of, or make and
report back concerning, a reasonably diligent search for the all eged decedent
in any manner that nmay seem advi sable, including any or all of the follow ng
met hods:

(1) by inserting in one or nore suitable periodicals a notice
requesting information from any person having know edge of the whereabouts of
the all eged decedent;

(2) by notifying | aw enforcenent officials and public welfare
agencies in appropriate |ocations of the di sappearance of the alleged
decedent;

(3) by engaging the services of an investigator

The costs of any search so directed shall be paid by the petitioner if
there is no adnministration or by the estate of the decedent in case there is

adm ni stration.

Section 28-3-404. Fornmal Testacy Proceedings; Witten Objections to
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Pr obat e.
Any party to a formal proceedi ng who opposes the probate of a will for

any reason shall state in his pleadings his objections to probate of the will.

Section 28-3-405. Fornmal Testacy Proceedings; Uncontested Cases;
Heari ngs and Proof.

If a petition in a testacy proceeding is unopposed, the Court may order
probate or intestacy on the strength of the pleadings if satisfied that the
conditions of Section 28-3-409 have been net, or conduct a hearing in open
court and require proof of the matters necessary to support the order sought.

I f evidence concerning execution of the will is necessary, the affidavit or
testi mony of one of any attesting witnesses to the instrument is sufficient.
If the affidavit or testinobny of an attesting witness is not avail abl e,

execution of the will nmay be proved by other evidence or affidavit.

Section 28-3-406. Fornal Testacy Proceedings; Contested Cases;
Testi nmony of Attesting Wtnesses.

(a) If evidence concerning execution of an attested will which is not
sel f-proved is necessary in contested cases, the testinmny of at |east one of
the attesting witnesses, if within the state, conpetent and able to testify,
is required. Due execution of an attested or unattested will may be proved by
ot her evidence.

(b) If the will is self-proved, conpliance with signature requirenents
for execution is conclusively presuned and other requirenents of execution are
presuned subject to rebuttal w thout the testinmny of any wi tness upon filing
the will and the acknow edgnent and affi davits annexed or attached thereto,
unl ess there is proof of fraud or forgery affecting the acknow edgment or

affidavit.

Section 28-3-407. Fornmal Testacy Proceedi ngs; Burdens in Contested
Cases.

In contested cases, petitioners who seek to establish intestacy have the
burden of establishing prim facie proof of death, venue, and heirship.
Proponents of a will have the burden of establishing prima facie proof of due

execution in all cases, and, if they are also petitioners, prim facie proof
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of death and venue. Contestants of a will have the burden of establishing
|l ack of testanentary intent or capacity, undue influence, fraud, duress,

m stake or revocation. Parties have the ultimte burden of persuasion as to

matters with respect to which they have the initial burden of proof. |If a
will is opposed by the petition for probate of a later will revoking the
former, it shall be determined first whether the later will is entitled to
probate, and if a will is opposed by a petition for a declaration of
intestacy, it shall be determined first whether the will is entitled to
probat e.

Section 28-3-408. Formal Testacy Proceedings; WII Construction
Ef fect of Final Order in Another Jurisdiction.

A final order of a court of another state determining testacy, the
validity or construction of a will, made in a proceeding involving notice to
and an opportunity for contest by all interested persons nmust be accepted as
determinative by the courts of this state if it includes, or is based upon, a
finding that the decedent was domiciled at his death in the state where the

order was nmade

Section 28-3-409. Fornmal Testacy Proceedings; Oder; Foreign WII.

After the tine required for any notice has expired, upon proof of
notice, and after any hearing that may be necessary, if the Court finds that
the testator is dead, venue is proper and that the proceedi ng was comenced
within the limtation prescribed by Section 28-3-108, it shall determne the
decedent's domicile at death, his heirs and his state of testacy. Any wll
found to be valid and unrevoked shall be formally probated. Termnination of
any previous informal appointment of a personal representative, which may be
appropriate in view of the relief requested and findings, is governed by
Section 28-3-612. The petition shall be dismissed or appropriate amendment
allowed if the court is not satisfied that the all eged decedent is dead. A
will froma place which does not provide for probate of a will after death,
may be proved for probate in this state by a duly authenticated certificate of
its legal custodian that the copy introduced is a true copy and that the wll

has becone effective under the |aw of the other place.
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Section 28-3-410. Fornal Testacy Proceedi ngs; Probate of More Than One
I nstrument .

If two or nore instrunents are offered for probate before a final order
is entered in a formal testacy proceeding, nmore than one instrument may be
probated if neither expressly revokes the other or contains provisions which
work a total revocation by inmplication. |f nore than one instrunment is
probated, the order shall indicate what provisions control in respect to the
nomi nati on of an executor, if any. The order may, but need not, indicate how
any provisions of a particular instrument are affected by the other
instrument. After a final order in a testacy proceedi ng has been entered, no
petition for probate of any other instrunment of the decedent may be
entertai ned, except incident to a petition to vacate or nmodify a previous

probate order and subject to the tinme linmts of Section 28-3-412.

Section 28-3-411. Fornal Testacy Proceedings; Partial Intestacy.

If it becomes evident in the course of a fornmal testacy proceeding that,
t hough one or nore instrunents are entitled to be probated, the decedent's
estate is or may be partially intestate, the Court shall enter an order to

that effect.

Section 28-3-412. Fornmal Testacy Proceedings; Effect of Order
Vacati on.

Subj ect to appeal and subject to vacation as provided in this section
and in Section 28-3-413, a formal testacy order under Sections 28-3-409 to 28-
3-411, including an order that the decedent left no valid will and deterni ning
heirs, is final as to all persons with respect to all issues concerning the
decedent's estate that the court considered or nmight have consi dered incident
toits rendition relevant to the question of whether the decedent left a valid
will, and to the determ nation of heirs, except that:

(1) The court shall entertain a petition for nodification or vacation of
its order and probate of another will of the decedent if it is shown that the
proponents of the later-offered will: (i) were unaware of its existence at
the tinme of the earlier proceeding: or (ii) were unaware of the earlier
proceedi ng and were given no notice thereof, except by publication

(2) If intestacy of all or part of the estate has been ordered, the
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determination of heirs of the decedent may be reconsidered if it is shown that
one or nore persons were ontted fromthe deternmination and it is also shown
that the persons were unaware of their relationship to the decedent, were
unawar e of his death or were given no notice of any proceeding concerning his
estate, except by publication.

(3) A petition for vacation under paragraph (1) or (2) nust be filed
prior to the earlier of the following tinme limts:

(i) if a personal representative has been appointed for the
estate, the time of entry of any order approving final distribution of the
estate, or, if the estate is closed by statenment, six nmonths after the filing
of the closing statenent;

(ii) whether or not a personal representative has been appointed
for the estate of the decedent, the time prescribed by Section 28-3-108 when
it is no longer possible to initiate an original proceeding to probate a wll
of the decedent; or

(iii) twelve nonths after the entry of the order sought to be
vacat ed.

(4) The order originally rendered in the testacy proceedi ng may be
nmodi fi ed or vacated, if appropriate under the circunstances, by the order of
probate of the later-offered will or the order redeterm ning heirs.

(5) The finding of the fact of death is conclusive as to the alleged
decedent only if notice of the hearing on the petition in the formal testacy
proceedi ng was sent by registered or certified mail addressed to the all eged
decedent at his last known address and the court finds that a search under
Section 28-3-403(b) was nade.

If the all eged decedent is not dead, even if notice was sent and search
was made, he may recover estate assets in the hands of the persona
representative. 1In addition to any renedies available to the alleged decedent
by reason of any fraud or intentional wongdoing, the alleged decedent may
recover any estate or its proceeds fromdistributees that is in their hands,
or the value of distributions received by them to the extent that any

recovery fromdistributees is equitable in view of all of the circunstances.

Section 28-3-413. Fornmal Testacy Proceedi ngs; Vacation of Order For

O her Cause.
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For good cause shown, an order in a formal testacy proceedi ng may be

nmodi fied or vacated within the tinme allowed for appeal

Section 28-3-414. Fornmal Proceedi ngs Concerni ng Appoi nt ment of Persona
Representative.

(a) A formal proceeding for adjudication regarding the priority or
qualification of one who is an applicant for appointnment as persona
representative, or of one who previously has been appoi nted persona
representative in informal proceedings, if an issue concerning the testacy of
the decedent is or may be involved, is governed by Section 28-3-402, as well
as by this section. |In other cases, the petition shall contain or adopt the
statenents required by Section 28-3-301(1) and describe the question relating
to priority or qualification of the personal representative which is to be
resolved. |If the proceedi ng precedes any appoi ntnent of a persona
representative, it shall stay any pending informal appointment proceedi ngs as
well as any commenced thereafter. |If the proceeding is commenced after
appoi ntment, the previously appointed personal representative, after receipt
of notice thereof, shall refrain from exercising any power of admi nistration
except as necessary to preserve the estate or unless the Court orders
ot herw se.

(b) After notice to interested persons, including all persons interested
in the administration of the estate as successors under the applicable
assunpti on concerning testacy, any previously appointed persona
representative and any person having or clainmng priority for appointnent as
personal representative, the Court shall determine who is entitled to
appoi nt mrent under Section 28-3-203, nmake a proper appointnment and, if
appropriate, term nate any prior appointnment found to have been inproper as
provi ded in cases of rempval under Section 28-3-611

PART 5
SUPERVI SED ADM NI STRATI ON

Section 28-3-501. Supervised Adm nistration; Nature of Proceeding.

Supervised adnministration is a single in rem proceeding to secure
conpl ete administration and settlement of a decedent's estate under the
continuing authority of the Court which extends until entry of an order

approving distribution of the estate and di schargi ng the persona
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representative or other order termnating the proceeding. A supervised
personal representative is responsible to the Court, as well as to the
interested parties, and is subject to directions concerning the estate made by
the Court on its own motion or on the notion of any interested party. Except
as otherwi se provided in this Part, or as otherwi se ordered by the Court, a
supervi sed personal representative has the sane duties and powers as a

personal representative who is not supervised.

Section 28-3-502. Supervised Adnministration; Petition; Order

A petition for supervised administration may be filed by any interested
person or by a personal representative at any time or the prayer for
supervi sed adnministration nay be joined with a petition in a testacy or
appoi ntment proceeding. |f the testacy of the decedent and the priority and
qualification of any personal representative have not been adjudi cated
previously, the petition for supervised adninistration shall include the
matters required of a petition in a formal testacy proceeding and the notice
requi renments and procedures applicable to a formal testacy proceedi ng apply.
If not previously adjudicated, the Court shall adjudicate the testacy of the
decedent and questions relating to the priority and qualifications of the
personal representative in any case involving a request for supervised
adm ni stration, even though the request for supervised admninistration nmay be
denied. After notice to interested persons, the Court shall order supervised
adm ni stration of a decedent's estate: (1) if the decedent's will directs
supervi sed adninistration, it shall be ordered unless the Court finds that
ci rcunst ances bearing on the need for supervised adni ni strati on have changed
since the execution of the will and that there is no necessity for supervised
adm nistration; (2) if the decedent's will directs unsupervised
adm ni stration, supervised adm nistration shall be ordered only upon a finding
that it is necessary for protection of persons interested in the estate; or
(3) in other cases if the Court finds that supervised administration is

necessary under the circunstances.

Section 28-3-503. Supervised Adnministration; Effect on Oher
Proceedi ngs.

(a) The pendency of a proceeding for supervised administration of a
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decedent's estate stays action on any informal application then pending or
thereafter filed.

(b) If awll has been previously probated in informal proceedings, the
effect of the filing of a petition for supervised adm nistration is as
provi ded for formal testacy proceedi ngs by Section 28-3-401

(c) After he has received notice of the filing of a petition for
supervi sed admnini stration, a personal representative who has been appointed
previ ously shall not exercise his power to distribute any estate. The filing
of the petition does not affect his other powers and duties unless the Court

restricts the exercise of any of them pending full hearing on the petition

Section 28-3-504. Supervised Adnministration; Powers of Persona
Representative.

Unl ess restricted by the Court, a supervised personal representative
has, without interimorders approving exercise of a power, all powers of
personal representatives under this Code, but he shall not exercise his power
to make any distribution of the estate without prior order of the Court. Any
other restriction on the power of a personal representative which may be
ordered by the Court nust be endorsed on his letters of appointnment and,
unl ess so endorsed, is ineffective as to persons dealing in good faith with

the personal representative.

Section 28-3-505. Supervised Adnministration; Interim O ders;
Di stribution and Cl osing O ders.

Unl ess otherw se ordered by the Court, supervised administration is
term nated by order in accordance with tinme restrictions, notices and contents
of orders prescribed for proceedi ngs under Section 28-3-1001. Interimorders
approving or directing partial distributions or granting other relief may be
i ssued by the Court at any tinme during the pendency of a supervised
adm ni stration on the application of the personal representative or any
i nterested person.

PART 6
PERSONAL REPRESENTATI VE; APPO NTMENT, CONTROL AND TERM NATI ON OF AUTHORI TY
Section 28-3-601. Qualification.

Prior to receiving letters, a personal representative shall qualify by
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filing with the appointing Court any required bond and a statenent of

acceptance of the duties of the office.

Section 28-3-602. Acceptance of Appointment; Consent to Jurisdiction.
By accepting appoi ntnment, a personal representative submts personally
to the jurisdiction of the Court in any proceeding relating to the estate that
may be instituted by any interested person. Notice of any proceeding shall be
delivered to the personal representative, or nailed to himby ordinary first
class mail at his address as listed in the application or petition for
appoi ntnment or as thereafter reported to the Court and to his address as then

known to the petitioner

Section 28-3-603. Bond Not Required Wthout Court Order, Exceptions.

No bond is required of a personal representative appointed in infornal
proceedi ngs, except (1) upon the appointnent of a special administrator; (2)
when an executor or other personal representative is appointed to adm nister
an estate under a will containing an express requirement of bond or (3) when
bond is required under Section 28-3-605. Bond may be required by court order
at the tinme of appointnent of a personal representative appointed in any
formal proceedi ng except that bond is not required of a persona
representative appointed in formal proceedings if the will relieves the
personal representative of bond, unless bond has been requested by an
interested party and the Court is satisfied that it is desirable. Bond
required by any will may be dispensed with in formal proceedi ngs upon
determination by the Court that it is not necessary. No bond is required of
any personal representative who, pursuant to statute, has deposited cash or

collateral with an agency of this state to secure performance of his duties.

Section 28-3-604. Bond Amount; Security; Procedure; Reduction.

If bond is required and the provisions of the will or order do not
speci fy the amount, unless stated in his application or petition, the person
qualifying shall file a statement under oath with the Registrar indicating his
best estinmate of the value of the personal estate of the decedent and of the
i ncome expected fromthe personal and real estate during the next year, and he

shall execute and file a bond with the Registrar, or give other suitable

0106971147.rrs539

113



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

security, in an amount not less than the estinmate. The Registrar shal
determine that the bond is duly executed by a corporate surety, or one or nore
i ndi vi dual sureties whose performance is secured by pledge of persona
property, nortgage on real property or other adequate security. The Registrar
may permt the amount of the bond to be reduced by the val ue of assets of the
estate deposited with a donestic financial institution (as defined in Section
28-6-101) in a manner that prevents their unauthorized disposition. On
petition of the personal representative or another interested person the Court
may excuse a requirement of bond, increase or reduce the amount of the bond,
rel ease sureties, or permt the substitution of another bond with the sanme or

different sureties.

Section 28-3-605. Dermand For Bond by Interested Person.

Any person apparently having an interest in the estate worth in excess
of $1000, or any creditor having a claimin excess of $1000, may nmke a
written demand that a personal representative give bond. The demand nust be
filed with the Registrar and a copy mailed to the personal representative, if
appoi ntment and qualification have occurred. Thereupon, bond is required, but
the requirenment ceases if the person demandi ng bond ceases to be interested in
the estate, or if bond is excused as provided in Section 28-3-603 or 28-3-604.
After he has received notice and until the filing of the bond or cessation of
the requirenment of bond, the personal representative shall refrain from
exerci sing any powers of his office except as necessary to preserve the
estate. Failure of the personal representative to neet a requirenment of bond
by giving suitable bond within 30 days after receipt of notice is cause for

his removal and appoi ntnment of a successor personal representative.

Section 28-3-606. Terns and Conditions of Bonds.
(a) The follow ng requirements and provisions apply to any bond required
by this Part:
(1) Bonds shall name the state as obligee for the benefit of the
persons interested in the estate and shall be conditioned upon the faithful
di scharge by the fiduciary of all duties according to |aw.
(2) Unless otherw se provided by the terns of the approved bond,

sureties are jointly and severally liable with the personal representative and
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with each other. The address of sureties shall be stated in the bond.

(3) By executing an approved bond of a personal representative,
the surety consents to the jurisdiction of the probate court which issued
letters to the primary obligor in any proceedings pertaining to the fiduciary
duties of the personal representative and namng the surety as a party.
Notice of any proceeding shall be delivered to the surety or nmailed to him by
registered or certified mail at his address as listed with the court where the
bond is filed and to his address as then known to the petitioner

(4) On petition of a successor personal representative, any other
personal representative of the sanme decedent, or any interested person, a
proceeding in the Court may be initiated against a surety for breach of the
obligation of the bond of the personal representative.

(5) The bond of the personal representative is not void after the
first recovery but may be proceeded against fromtinme to time until the whole
penalty i s exhaust ed.

(b) No action or proceeding nay be comenced agai nst the surety on any
matter as to which an action or proceedi ng against the primary obligor is

barred by adjudication or linmitation.

Section 28-3-607. Oder Restraining Personal Representative.

(a) On petition of any person who appears to have an interest in the
estate, the Court by tenporary order may restrain a personal representative
fromperform ng specified acts of adm nistration, disbursenent, or
distribution, or exercise of any powers or discharge of any duties of his
of fice, or make any other order to secure proper performance of his duty, if
it appears to the Court that the personal representative otherw se may take
some action which would jeopardi ze unreasonably the interest of the applicant
or of some other interested person. Persons with whomthe persona
representative nay transact business may be made parti es.

(b) The matter shall be set for hearing within 10 days unl ess the
parties otherwi se agree. Notice as the Court directs shall be given to the
personal representative and his attorney of record, if any, and to any other

parti es named defendant in the petition.

Section 28-3-608. Ternination of Appointnent; Ceneral
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Termi nation of appointnment of a personal representative occurs as
indicated in Sections 28-3-609 to 28-3-612, inclusive. Termnation ends the
ri ght and power pertaining to the office of personal representative as
conferred by this Code or any will, except that a personal representative, at
any time prior to distribution or until restrained or enjoined by court order
may perform acts necessary to protect the estate and nay deliver the assets to
a successor representative. Ternination does not discharge a persona
representative fromliability for transactions or omi ssions occurring before
termination, or relieve himof the duty to preserve assets subject to his
control, to account therefor and to deliver the assets. Termnination does not
affect the jurisdiction of the Court over the personal representative, but
termi nates his authority to represent the estate in any pending or future

proceedi ng.

Section 28-3-609. Ternination of Appointnent; Death or Disability.

The death of a personal representative or the appoi ntnment of a
conservator for the estate of a personal representative, term nates his
appointnment. Until appointment and qualification of a successor or special
representative to replace the deceased or protected representative, the
representative of the estate of the deceased or protected persona
representative, if any, has the duty to protect the estate possessed and bei ng
adm ni stered by his decedent or ward at the tinme his appointment term nates,
has the power to perform acts necessary for protection and shall account for
and deliver the estate assets to a successor or special persona

representative upon his appoi ntnment and qualification.

Section 28-3-610. Termnmination of Appointnent; Voluntary.

(a) An appointment of a personal representative terni nates as provided
in Section 28-3-1003, one year after the filing of a closing statenment.

(b) An order closing an estate as provided in Section 28-3-1001 or 28-
3-1002 term nates an appoi ntnent of a personal representative.

(c) A personal representative may resign his position by filing a
written statenent of resignation with the Registrar after he has given at
| east 15 days witten notice to the persons known to be interested in the

estate. If no one applies or petitions for appointnment of a successor
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representative within the tine indicated in the notice, the filed statenment of
resignation is ineffective as a term nation of appointment and in any event is
effective only upon the appointment and qualification of a successor

representative and delivery of the assets to him

Section 28-3-611. Termnmination of Appointnent by Renoval; Cause;
Procedure.

(a) A person interested in the estate nay petition for renoval of a
personal representative for cause at any time. Upon filing of the petition
the Court shall fix a time and place for hearing. Notice shall be given by
the petitioner to the personal representative, and to other persons as the
Court may order. Except as otherw se ordered as provided in Section 28-3-607,
after receipt of notice of renmoval proceedings, the personal representative
shall not act except to account, to correct maladninistration or preserve the
estate. If renoval is ordered, the Court also shall direct by order the
di sposition of the assets remmining in the nane of, or under the control of,
the personal representative being renoved.

(b) Cause for renmoval exists when renpval would be in the best interests
of the estate, or if it is shown that a personal representative or the person
seeking his appointnment intentionally misrepresented nmaterial facts in the
proceedi ngs |l eading to his appointnent, or that the personal representative
has di sregarded an order of the Court, has becone incapable of discharging the
duties of his office, or has m smanaged the estate or failed to perform any
duty pertaining to the office. Unless the decedent's will directs otherw se,
a personal representative appointed at the decedent's domcile, incident to
securing appoi ntnent of hinself or his nomi nee as ancillary persona
representative, may obtain removal of another who was appoi nted persona

representative in this state to admi nister |ocal assets.

Section 28-3-612. Ternination of Appointnent; Change of Testacy
St at us.

Except as otherwi se ordered in formal proceedings, the probate of a will
subsequent to the appointnment of a personal representative in intestacy or
under a will which is superseded by formal probate of another will, or the

vacation of an informal probate of a will subsequent to the appointment of the
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personal representative thereunder, does not termninate the appointment of the
personal representative although his powers may be reduced as provided in
Section 28-3-401. Termination occurs upon appointrment in informal or formal
appoi nt ment proceedi ngs of a person entitled to appoi ntnment under the |ater
assunption concerning testacy. |If no request for new appointnment is made
within 30 days after expiration of tinme for appeal fromthe order in formal
testacy proceedings, or fromthe informal probate, changing the assunption
concerning testacy, the previously appoi nted personal representative upon
request mmy be appoi nted personal representative under the subsequently

probated will, or as in intestacy as the case may be.

Section 28-3-613. Successor Personal Representative.

Parts 3 and 4 of this Article govern proceedi ngs for appointnment of a
personal representative to succeed one whose appoi ntment has been terni nated.
After appointment and qualification, a successor personal representative nay
be substituted in all actions and proceedings to which the former persona
representative was a party, and no notice, process or claimwhich was given or
served upon the former personal representative need be given to or served upon
the successor in order to preserve any position or right the person giving the
notice or filing the claimnmay thereby have obtained or preserved with
reference to the former personal representative. Except as otherw se ordered
by the Court, the successor personal representative has the powers and duties
in respect to the continued adm nistration which the former persona

representative would have had if his appointment had not been terni nated.

Section 28-3-614. Special Admnistrator; Appointnment.

A speci al adnministrator may be appoi nt ed:

(1) informally by the Registrar on the application of any interested
person when necessary to protect the estate of a decedent prior to the
appoi ntment of a general personal representative or if a prior appointnent has
been term nated as provided in Section 28-3-609;

(2) in a formal proceeding by order of the Court on the petition of any
i nterested person and finding, after notice and hearing, that appointnment is
necessary to preserve the estate or to secure its proper administration

including its administration in circunstances where a general persona
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representative cannot or should not act. |If it appears to the Court that an

energency exi sts, appointnment nay be ordered wi thout notice.

Section 28-3-615. Special Adm nistrator; Wo May Be Appoi nt ed.

(a) If a special adnministrator is to be appointed pendi ng the probate of

a will which is the subject of a pending application or petition for probate,
the person named executor in the will shall be appointed if available, and
qualified.

(b) I'n other cases, any proper person nay be appoi nted speci al

adm ni strator.

Section 28-3-616. Special Adm nistrator; Appointed Informally; Powers
and Duti es.

A speci al adnministrator appointed by the Registrar in infornal
proceedi ngs pursuant to Section 28-3-614(1) has the duty to collect and nanage
the assets of the estate, to preserve them to account therefor and to deliver
themto the general personal representative upon his qualification. The
speci al adm ni strator has the power of a personal representative under the

Code necessary to performhis duties.

Section 28-3-617. Special Administrator; Formal Proceedings; Power
and Duti es.

A speci al adnministrator appointed by order of the Court in any fornal
proceedi ng has the power of a general personal representative except as
limted in the appointment and duties as prescribed in the order. The
appoi ntment may be for a specified tinme, to performparticular acts or on

other ternms as the Court may direct.

Section 28-3-618. Termnmination of Appointnent; Special Adm nistrator
The appoi ntnment of a special administrator term nates in accordance with
the provisions of the order of appointment or on the appoi ntnent of a genera
personal representative. In other cases, the appointnment of a special
adm nistrator is subject to termnation as provided in Sections 28-3-608
t hrough 28-3-611.
PART 7
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DUTI ES AND PONERS OF PERSONAL REPRESENTATI VES

Section 28-3-701. Time of Accrual of Duties and Powers.

The duties and powers of a personal representative commence upon his
appoi ntnment. The powers of a personal representative relate back in time to
give acts by the person appointed which are beneficial to the estate occurring
prior to appointment the same effect as those occurring thereafter. Prior to
appoi ntment, a person naned executor in a will nmay carry out witten
i nstructions of the decedent relating to his body, funeral and burial
arrangenents. A personal representative may ratify and accept acts on behal f
of the estate done by others where the acts would have been proper for a

personal representative.

Section 28-3-702. Priority Among Different Letters.

A person to whom general letters are issued first has exclusive
authority under the letters until his appointnent is term nated or nodified.
If, through error, general letters are afterwards issued to another, the first
appoi nted representative may recover any property of the estate in the hands
of the representative subsequently appointed, but the acts of the latter done
in good faith before notice of the first letters are not void for want of

validity of appointnment.

Section 28-3-703. GCeneral Duties; Relation and Liability to Persons
Interested in Estate; Standing to Sue.

(a) In dealing with the estate assets, a personal representative shal
observe the standards of care that woul d be observed by a prudent nman dealing
with the property of another, and if the personal representative has speci al
skills or is named personal representative on the basis of representations of
special skills or expertise, he is under a duty to use those skills. A
personal representative is under a duty to settle and distribute the estate of
the decedent in accordance with the terns of any probated and effective wl
and this Code, and as expeditiously and efficiently as is consistent with the
best interests of the estate. He shall use the authority conferred upon him
by this Code, the ternms of the will, if any, and any order in proceedings to
which he is party for the best interests of successors to the estate.

(b) A personal representative shall not be surcharged for acts of
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adm nistration or distribution if the conduct in question was authorized at
the tinme. Subject to other obligations of adnministration, an informally
probated will is authority to administer and distribute the estate according
toits terns. An order of appointnment of a personal representative, whether

i ssued in informal or formal proceedings, is authority to distribute
apparently intestate assets to the heirs of the decedent if, at the tine of
distribution, the personal representative is not aware of a pending testacy
proceedi ng, a proceeding to vacate an order entered in an earlier testacy
proceedi ng, a formal proceedi ng questioning his appointnent or fitness to
continue, or a supervised adnministration proceeding. Nothing in this section
affects the duty of the personal representative to administer and distribute
the estate in accordance with the rights of claimnts, the surviving spouse,
any mnor and dependent children and any preternitted child of the decedent as
descri bed el sewhere in this Code.

(c) Except as to proceedings which do not survive the death of the
decedent, a personal representative of a decedent domiciled in this state at
his death has the same standing to sue and be sued in the courts of this state
and the courts of any other jurisdiction as his decedent had i mredi ately prior

t o deat h.

Section 28-3-704. Personal Representative to Proceed Wthout Court
Order; Exception.

A personal representative shall proceed expeditiously with the
settlement and distribution of a decedent's estate and, except as otherw se
specified or ordered in regard to a supervised personal representative, do so
wi t hout adjudication, order, or direction of the Court, but he nay invoke the
jurisdiction of the Court, in proceedings authorized by this Code, to resolve

gquestions concerning the estate or its adnministration

Section 28-3-705. Duty of Personal Representative; Information to
Hei rs and Devi sees.

Not later than 30 days after his appointment every personal
representative, except any special admnistrator, shall give information of
hi s appointnent to the heirs and devisees, including, if there has been no

formal testacy proceeding and if the personal representative was appointed on
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the assunption that the decedent died intestate, the devisees in any wll
mentioned in the application for appointnent of a personal representative.

The information shall be delivered or sent by ordinary mail to each of the

hei rs and devi sees whose address is reasonably available to the persona
representative. The duty does not extend to require information to persons
who have been adjudicated in a prior formal testacy proceeding to have no
interest in the estate. The information shall include the name and address of
the personal representative, indicate that it is being sent to persons who
have or may have sone interest in the estate being adm nistered, indicate

whet her bond has been filed, and describe the court where papers relating to
the estate are on file. The information shall state that the estate is being
adm ni stered by the personal representative under the Arkansas Probate Code

wi t hout supervision by the Court but that recipients are entitled to

i nformation regarding the admi nistration fromthe personal representative and
can petition the Court in any natter relating to the estate, including
distribution of assets and expenses of administration. The persona
representative's failure to give this information is a breach of his duty to
the persons concerned but does not affect the validity of his appointnent, his
powers or other duties. A personal representative nmay inform other persons of

hi s appoi ntnent by delivery or ordinary first class mail.

Section 28-3-706. Duty of Personal Representative; Inventory and
Appr ai senent .

Wthin 3 nonths after his appointnent, a personal representative, who is
not a special admnistrator or a successor to another representative who has
previ ously discharged this duty, shall prepare and file or nail an inventory
of property owned by the decedent at the tinme of his death, listing it with
reasonabl e detail, and indicating as to each listed item its fair market
val ue as of the date of the decedent's death, and the type and amount of any
encunmbrance that may exist with reference to any item

The personal representative shall send a copy of the inventory to
i nterested persons who request it. He may also file the original of the

inventory with the court.

Section 28-3-707. Enploynment of Appraisers.
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The personal representative may enploy a qualified and disinterested
apprai ser to assist himin ascertaining the fair market value as of the date
of the decedent's death of any asset the value of which may be subject to
reasonabl e doubt. Different persons may be enployed to appraise different
ki nds of assets included in the estate. The names and addresses of any
apprai ser shall be indicated on the inventory with the itemor itens he

appr ai sed.

Section 28-3-708. Duty of Personal Representative; Supplenmentary
I nventory.

If any property not included in the original inventory conmes to the
knowl edge of a personal representative or if the personal representative
| earns that the value or description indicated in the original inventory for
any itemis erroneous or msleading, he shall make a suppl enmentary inventory
or apprai sement showi ng the nmarket value as of the date of the decedent's
death of the newitemor the revised market value or descriptions, and the
apprai sers or other data relied upon, if any, and file it with the Court if
the original inventory was filed, or furnish copies thereof or information

thereof to persons interested in the new informtion.

Section 28-3-709. Duty of Personal Representative; Possession of
Est at e.

Except as otherwi se provided by a decedent's will, every persona
representative has a right to, and shall take possession or control of, the
decedent's property, except that any real property or tangi ble persona
property nmay be left with or surrendered to the person presunptively entitled
thereto unless or until, in the judgment of the personal representative,
possession of the property by himw Il be necessary for purposes of
adm ni stration. The request by a personal representative for delivery of any
property possessed by an heir or devisee is conclusive evidence, in any action
agai nst the heir or devisee for possession thereof, that the possession of the
property by the personal representative is necessary for purposes of
adm ni stration. The personal representative shall pay taxes on, and take al
steps reasonably necessary for the managenent, protection and preservation of,

the estate in his possession. He may maintain an action to recover possession
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of property or to determine the title thereto.

Section 28-3-710. Power to Avoid Transfers.

The property liable for the paynent of unsecured debts of a decedent
i ncludes all property transferred by him by any nmeans which is in law void or
voi dabl e as against his creditors, and subject to prior liens, the right to
recover this property, so far as necessary for the paynment of unsecured debts

of the decedent, is exclusively in the personal representative.

Section 28-3-711. Powers of Personal Representatives; In General

Until term nation of his appointnent a personal representative has the
same power over the title to property of the estate that an absol ute owner
woul d have, in trust however, for the benefit of the creditors and others
interested in the estate. This power nay be exercised w thout notice,

heari ng, or order of court.

Section 28-3-712. |nproper Exercise of Power; Breach of Fiduciary
Duty.

If the exercise of power concerning the estate is inmproper, the persona
representative is liable to interested persons for damage or |oss resulting
from breach of his fiduciary duty to the same extent as a trustee of an
express trust. The rights of purchasers and others dealing with a persona
representative shall be determ ned as provided in Sections 28-3-713 and 28-

3-714.

Section 28-3-713. Sale, Encunmbrance or Transaction |nvolving Conflict
of Interest; Voidable; Exceptions.

Any sal e or encunbrance to the personal representative, his spouse,
agent or attorney, or any corporation or trust in which he has a substanti al
beneficial interest, or any transaction which is affected by a substanti al
conflict of interest on the part of the personal representative, is voidable
by any person interested in the estate except one who has consented after fair
di scl osure, unless

(1) the will or a contract entered into by the decedent expressly

aut hori zed the transaction; or
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(2) the transaction is approved by the Court after notice to interested

persons.

Section 28-3-714. Persons Dealing with Personal Representative;
Protection.

A person who in good faith either assists a personal representative or
deals with himfor value is protected as if the personal representative
properly exercised his power. The fact that a person knowingly deals with a
personal representative does not alone require the person to inquire into the
exi stence of a power or the propriety of its exercise. Except for
restrictions on powers of supervised personal representatives which are
endorsed on letters as provided in Section 28-3-504, no provision in any wll
or order of court purporting to limt the power of a personal representative
is effective except as to persons with actual know edge thereof. A person is
not bound to see to the proper application of estate assets paid or delivered
to a personal representative. The protection here expressed extends to
i nstances in which some procedural irregularity or jurisdictional defect
occurred in proceedings leading to the issuance of letters, including a case
in which the alleged decedent is found to be alive. The protection here
expressed is not by substitution for that provided by conparabl e provisions of
the laws relating to comrercial transactions and | aws sinplifying transfers of

securities by fiduciaries.

Section 28-3-715. Transactions Authorized for Personal Representatives;
Excepti ons.

Except as restricted or otherwi se provided by the will or by an order in
a formal proceeding and subject to the priorities stated in Section 28-3-902,
a personal representative, acting reasonably for the benefit of the interested
persons, may properly:

(1) retain assets owned by the decedent pending distribution or
liquidation including those in which the representative is personally
interested or which are otherw se inproper for trust investnent;

(2) receive assets fromfiduciaries, or other sources;

(3) perform conpronise or refuse performance of the decedent's

contracts that continue as obligations of the estate, as he may determ ne
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under the circunstances. In perform ng enforceable contracts by the decedent
to convey or |lease |land, the personal representative, anmong other possible
courses of action, may:

(i) execute and deliver a deed of conveyance for cash paynent of
all sums remai ning due or the purchaser's note for the sumremai ni ng due
secured by a nortgage or deed of trust on the land; or

(ii) deliver a deed in escrow with directions that the proceeds,
when paid in accordance with the escrow agreenment, be paid to the successors
of the decedent, as designated in the escrow agreenent;

(4) satisfy witten charitable pledges of the decedent irrespective of
whet her the pl edges constituted binding obligations of the decedent or were
properly presented as clains, if in the judgnment of the persona
representative the decedent would have wanted the pl edges conpl eted under the
ci rcumst ances;

(5) if funds are not needed to neet debts and expenses currently payable
and are not imediately distributable, deposit or invest liquid assets of the
estate, including noneys received fromthe sale of other assets, in federally
i nsured interest-bearing accounts, readily marketabl e secured | oan
arrangenents or other prudent investments which woul d be reasonable for use by
trustees generally;

(6) acquire or dispose of an asset, including land in this or another
state, for cash or on credit, at public or private sale; and manage, devel op
i mprove, exchange, partition, change the character of, or abandon an estate
asset;

(7) make ordinary or extraordinary repairs or alterations in buildings
or other structures, denolish any inprovenents, raze existing or erect new
party walls or buildings;

(8) subdivide, develop or dedicate land to public use; rmake or obtain
the vacation of plats and adjust boundaries; or adjust differences in
val uati on on exchange or partition by giving or receiving considerations; or
dedi cate easenments to public use wi thout consideration

(9) enter for any purpose into a |lease as |essor or |essee, with or
wi t hout option to purchase or renew, for a termw thin or extending beyond the
period of adm nistration;

(10) enter into a |lease or arrangenent for exploration and renoval of
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m nerals or other natural resources or enter into a pooling or unitization
agreenent ;

(11) abandon property when, in the opinion of the persona
representative, it is valueless, or is so encunbered, or is in condition that
it is of no benefit to the state;

(12) vote stocks or other securities in person or by general or limted
proxy;

(13) pay calls, assessments, and other sums chargeabl e or accruing
agai nst or on account of securities, unless barred by the provisions relating
to cl ai ns;

(14) hold a security in the nane of a nominee or in other form w thout
di sclosure of the interest of the estate but the personal representative is
liable for any act of the nom nee in connection with the security so held,;

(15) insure the assets of the estate against damage, loss and liability
and himself against liability as to third persons;

(16) borrow nmoney with or without security to be repaid fromthe estate
assets or otherw se; and advance nmoney for the protection of the estate;

(17) effect a fair and reasonable conproni se with any debtor or obligor
or extend, renew or in any manner nodify the terns of any obligation owing to
the estate. |f the personal representative holds a nortgage, pledge or other
lien upon property of another person, he may, in lieu of foreclosure, accept a
conveyance or transfer of encunbered assets fromthe owner thereof in
satisfaction of the indebtedness secured by lien;

(18) pay taxes, assessnments, conpensation of the persona
representative, and other expenses incident to the adm nistration of the
estate;

(19) sell or exercise stock subscription or conversion rights; consent,
directly or through a conmttee or other agent, to the reorganization
consol idation, nmerger, dissolution, or liquidation of a corporation or other
busi ness enterprise;

(20) allocate itens of income or expense to either estate income or
principal, as pernitted or provided by |aw

(21) enploy persons, including attorneys, auditors, investnment advisors,
or agents, even if they are associated with the personal representative, to

advi se or assist the personal representative in the performance of his
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adm ni strative duties; act wthout independent investigation upon their
recommendations; and instead of acting personally, enploy one or nore agents
to performany act of administration, whether or not discretionary;

(22) prosecute or defend clainms, or proceedings in any jurisdiction for
the protection of the estate and of the personal representative in the
performance of his duties;

(23) sell, nortgage, or |ease any real or personal property of the
estate or any interest therein for cash, credit, or for part cash and part
credit, and with or without security for unpaid bal ances;

(24) continue any unincorporated business or venture in which the
decedent was engaged at the tine of his death (i) in the same business form
for a period of not nore than 4 nonths fromthe date of appointment of a
general personal representative if continuation is a reasonabl e neans of
preserving the value of the business including good will, (ii) in the sane
busi ness form for any additional period of time that nmay be approved by order
of the Court in a formal proceeding to which the persons interested in the
estate are parties; or (iii) throughout the period of administration if the
busi ness is incorporated by the personal representative and if none of the
probabl e di stributees of the business who are conpetent adults object to its
i ncorporation and retention in the estate;

(25) incorporate any business or venture in which the decedent was
engaged at the tinme of his death;

(26) provide for exoneration of the personal representative from
personal liability in any contract entered into on behalf of the estate;

(27) satisfy and settle clains and distribute the estate as provided in

this Code.

Section 28-3-716. Powers and Duties of Successor Persona
Representative.

A successor personal representative has the same power and duty as the
original personal representative to conplete the adninistration and
distribution of the estate, as expeditiously as possible, but he shall not

exerci se any power expressly made personal to the executor named in the will.

Section 28-3-717. Co-representatives; Wen Joint Action Required.
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If two or nore persons are appointed co-representatives and unless the
wi Il provides otherwi se, the concurrence of all is required on all acts
connected with the administration and distribution of the estate. This
restriction does not apply when any co-representative receives and receipts
for property due the estate, when the concurrence of all cannot readily be
obtained in the tine reasonably avail able for energency action necessary to
preserve the estate, or when a co-representative has been del egated to act for
the others. Persons dealing with a co-representative if actually unaware that
anot her has been appointed to serve with himor if advised by the persona
representative with whomthey deal that he has authority to act al one for any
of the reasons nmentioned herein, are as fully protected as if the person with

whom t hey dealt had been the sol e personal representative.

Section 28-3-718. Powers of Surviving Personal Representative.

Unl ess the ternms of the will otherw se provide, every power exercisable
by personal co-representatives nmay be exercised by the one or nore remaining
after the appointnment of one or nore is ternminated, and if one of 2 or nore
nom nated as co-executors is not appointed, those appointed rmay exercise al

the powers incident to the office.

Section 28-3-719. Conpensation of Personal Representative.

A personal representative is entitled to reasonabl e conpensation for his
services. If a will provides for conpensation of the personal representative
and there is no contract with the decedent regardi ng conpensati on, he nay
renounce the provision before qualifying and be entitled to reasonable
conmpensation. A personal representative also may renounce his right to all or
any part of the conpensation. A witten renunciation of fee may be filed with

the Court.

Section 28-3-720. Expenses in Estate Litigation.

I f any personal representative or person nomi nated as persona
representative defends or prosecutes any proceeding in good faith, whether
successful or not he is entitled to receive fromthe estate his necessary

expenses and di sbursenments including reasonable attorneys' fees incurred.
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Section 28-3-721. Proceedings for Review of Enploynment of Agents and
Conpensati on of Personal Representatives and Enpl oyees of Estate.

After notice to all interested persons or on petition of an interested
person or on appropriate motion if administration is supervised, the propriety
of enploynment of any person by a personal representative including any
attorney, auditor, investnment advisor or other specialized agent or assistant,
the reasonabl eness of the conpensation of any person so enployed, or the
reasonabl eness of the conpensation determ ned by the personal representative
for his own services, may be reviewed by the Court. Any person who has
recei ved excessive conpensation froman estate for services rendered nmay be
ordered to make appropriate refunds.

PART 8
CREDI TORS' CLAI Ms

Section 28-3-801. Notice to Creditors.

(a) Unless notice has already been given under this section, a persona
representative upon appoi ntnment shall publish a notice to creditors once a
week for two successive weeks in a newspaper of general circulation in the
county announci ng the appointrment and the personal representative's address
and notifying creditors of the estate to present their clainms within four
mont hs after the date of the first publication of the notice or be forever
bar r ed.

(b) A personal representative may give witten notice by nmail or other
delivery to a creditor, notifying the creditor to present his or her claim
within four months after the published notice, if given as provided in
subsection (a), or within 60 days after the mailing or other delivery of the
noti ce, whichever is later, or be forever barred. Witten notice nmust be the
notice described in subsection (a) above or a sinmilar notice.

(c) The personal representative is not liable to a creditor or to a
successor of the decedent for giving or failing to give notice under this

secti on.

Section 28-3-802. Statutes of Linitations.
(a) Unless an estate is insolvent, the personal representative, with the
consent of all successors whose interests would be affected, may wai ve any

defense of limtations available to the estate. If the defense is not waived,
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no claimbarred by a statute of linmtations at the time of the decedent's
death may be all owed or paid.

(b) The running of a statute of linmtations neasured from an event other
than death or the giving of notice to creditors is suspended for four nonths
after the decedent's death, but resumes thereafter as to clains not barred by
ot her sections.

(c) For purposes of a statute of limtations, the presentation of a
clai mpursuant to Section 28-3-804 is equivalent to comencenent of a

proceedi ng on the claim

Section 28-3-803. Limitations on Presentation of Cl ains.

(a) Al clainms against a decedent's estate which arose before the death
of the decedent, including claims of the state and any subdi vision thereof,
whet her due or to beconme due, absolute or contingent, |iquidated or
unl i qui dated, founded on contract, tort, or other |legal basis, if not barred
earlier by another statute of limitations or non-claimstatute, are barred
agai nst the estate, the personal representative, and the heirs and devi sees of
the decedent, unless presented within the earlier of the follow ng:

(1) one year after the decedent's death; or

(2) the time provided by Section 28-3-801(b) for creditors who are
gi ven actual notice, and within the tinme provided in 28-3-801(a) for al
creditors barred by publication.

(b) A claimdescribed in subsection (a) which is barred by the non-claim
statute of the decedent's donicile before the giving of notice to creditors in
this State is barred in this State.

(c) Al clains against a decedent's estate which arise at or after the
death of the decedent, including claims of the state and any subdi vi sion
t hereof, whether due or to becone due, absolute or contingent, |iquidated or
unl i qui dated, founded on contract, tort, or other |egal basis, are barred
agai nst the estate, the personal representative, and the heirs and devi sees of
the decedent, unless presented as follows:

(1) a claimbased on a contract with the personal representative,
within four nmonths after performance by the personal representative is due;
or

(2) any other claim wthin the later of four nonths after it

0106971147.rrs539

131



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

arises, or the time specified in subsection (a)(1).
(d) Nothing in this section affects or prevents:

(1) any proceeding to enforce any nortgage, pledge, or other lien
upon property of the estate;

(2) tothe linmts of the insurance protection only, any proceeding
to establish liability of the decedent or the personal representative for
which he is protected by liability insurance; or

(3) collection of conpensation for services rendered and
rei mhursenent for expenses advanced by the personal representative or by the

attorney or accountant for the personal representative of the estate.

Section 28-3-804. Manner of Presentation of Cl ains.

Cl ai s agai nst a decedent's estate may be presented as foll ows:

(1) The claimant nmay deliver or mail to the personal representative a
written statenent of the claimindicating its basis, the name and address of
the claimant, and the amount clained, or may file a witten statenment of the
claim in the formprescribed by rule, with the probate clerk. The claimis
deened presented on the first to occur of receipt of the witten statenent of

claimby the personal representative, or the filing of the claimwth the

Court. If aclaimis not yet due, the date when it will beconme due shall be
stated. |If the claimis contingent or unliquidated, the nature of the
uncertainty shall be stated. |If the claimis secured, the security shall be

described. Failure to describe correctly the security, the nature of any
uncertainty, and the due date of a claimnot yet due does not invalidate the
presentation nade.

(2) The cl ai mant nay conmence a proceedi ng agai nst the persona
representative in any Court where the personal representative may be subjected
to jurisdiction, to obtain paynment of his claimagainst the estate, but the
commencenent of the proceeding must occur within the tine limted for
presenting the claim No presentation of claimis required in regard to
matters claimed in proceedi ngs agai nst the decedent which were pending at the
time of his death.

(3) If aclaimis presented under subsection (1), no proceedi ng thereon
may be conmenced nore than 60 days after the personal representative has

failed a notice of disallowance; but, in the case of a claimwhich is not
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presently due or which is contingent or unliquidated, the persona
representative nay consent to an extension of the 60-day period, or to avoid
injustice the Court, on petition, nay order an extension of the 60-day period,
but in no event shall the extension run beyond the applicable statute of

linmtations.

Section 28-3-805. Classification of Clainms.

(a) If the applicable assets of the estate are insufficient to pay al
claims in full, the personal representative shall make paynent in the
foll owi ng order:

(1) costs and expenses of admi nistration;

(2) reasonabl e funeral expenses;

(3) debts and taxes with preference under federal |aw

(4) reasonable and necessary nedical and hospital expenses of the
last illness of the decedent, including conpensation of persons attending him

(5) debts and taxes with preference under other laws of this
st at e;

(6) all other clains.

(b) No preference shall be given in the payment of any claimover any
other claimof the same class, and a claimdue and payable shall not be

entitled to a preference over clainms not due.

Section 28-3-806. Allowance of C ains.

(a) As to clainms presented in the nmanner described in Section 28-3-804
within the time limt prescribed in 3-803, the personal representative nay
mail a notice to any claimant stating that the claimhas been disallowed. |If,
after allowing or disallowing a claim the personal representative changes his
deci sion concerning the claim he shall notify the claimnt. The persona
representative nay not change a disallowance of a claimafter the time for the
claimant to file a petition for allowance or to comrence a proceedi ng on the
claimhas run and the claimhas been barred. Every claimwhich is disallowed
in whole or in part by the personal representative is barred so far as not
al l owed unless the claimant files a petition for allowance in the Court or
comences a proceedi ng agai nst the personal representative not later than 60

days after the mailing of the notice of disallowance or partial allowance if
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the notice warns the clai mant of the inpending bar. Failure of the persona
representative to mail notice to a claimant of action on his claimfor 60 days
after the time for original presentation of the claimhas expired has the

ef fect of a notice of allowance.

(b) After allowing or disallowing a claimthe personal representative
may change the all owance or disallowance as hereafter provided. The persona
representative may prior to paynment change the allowance to a disall owance in
whole or in part, but not after allowance by a court order or judgnment or an
order directing paynment of the claim He shall notify the claimnt of the
change to disall owance, and the disallowed claimis then subject to bar as
provi ded in subsection (a). The personal representative may change a
di sal | owance to an allowance, in whole or in part, until it is barred under
subsection (a); after it is barred, it may be allowed and paid only if the
estate is solvent and all successors whose interests would be affected
consent .

(c) Upon the petition of the personal representative or of a claimant in
a proceeding for the purpose, the Court may allow in whole or in part any
claimor clainms presented to the personal representative or filed with the
probate clerk in due time and not barred by subsection (a) of this section
Notice in this proceeding shall be given to the claimnt, the personal
representative and those other persons interested in the estate as the Court
may direct by order entered at the time the proceeding is comenced.

(d) A judgnment in a proceeding in another court against a persona
representative to enforce a claimagainst a decedent's estate is an all owance
of the claim

(e) Unless otherwi se provided in any judgment in another court entered
agai nst the personal representative, allowed clains bear interest at the | ega
rate for the period comrenci ng 60 days after the tinme for origina
presentation of the claimhas expired unl ess based on a contract meking a
provision for interest, in which case they bear interest in accordance with

that provision.

Section 28-3-807. Paynent of Cl ains.
(a) Upon the expiration of the earlier of the time limtations provided

in Section 28-3-803 for the presentation of clains, the persona
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representative shall proceed to pay the clains allowed against the estate in
the order of priority prescribed, after making provision for honmestead, famly
and support allowances, for clains already presented that have not yet been

al l oned or whose al l owance has been appeal ed, and for unbarred clains that my
yet be presented, including costs and expenses of administration. By petition
to the Court in a proceeding for the purpose, or by appropriate notion if the
adm nistration is supervised, a claimnt whose claimhas been all owed but not
pai d may secure an order directing the personal representative to pay the
claimto the extent funds of the estate are available to pay it.

(b) The personal representative at any time nmay pay any just claimthat
has not been barred, with or without fornmal presentation, but is personally
liable to any other claimnt whose claimis allowed and who is injured by its
paynment if:

(1) paynent was made before the expiration of the time linit
stated in subsection (a) and the personal representative failed to require the
payee to give adequate security for the refund of any of the payment necessary
to pay other claimnts; or

(2) paynent was made, due to negligence or willful fault of the
personal representative, in such manner as to deprive the injured claimnt of

priority.

Section 28-3-808. Individual Liability of Personal Representative.

(a) Unless otherwi se provided in the contract, a personal representative
is not individually liable on a contract properly entered into in his
fiduciary capacity in the course of administration of the estate unless he
fails to reveal his representative capacity and identify the estate in the
contract.

(b) A personal representative is individually liable for obligations
arising fromownership or control of the estate or for torts commtted in the
course of adm nistration of the estate only if he is personally at fault.

(c) dainms based on contracts entered into by a personal representative
in his fiduciary capacity, on obligations arising fromownership or control of
the estate or on torts comritted in the course of estate administration nmay be
asserted against the estate by proceedi ng agai nst the personal representative

in his fiduciary capacity, whether or not the personal representative is
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i ndividually |iable therefor
(d) Issues of liability as between the estate and the persona
representative individually my be deternmined in a proceeding for accounting,

surcharge or indemification or other appropriate proceeding.

Section 28-3-809. Secured C ains.

Payrment of a secured claimis upon the basis of the amount allowed if
the creditor surrenders his security; otherw se paynent is upon the basis of
one of the follow ng:

(1) if the creditor exhausts his security before receiving payment, upon
the amobunt of the claimallowed less the fair value of the security; or

(2) if the creditor does not have the right to exhaust his security or
has not done so, upon the ampbunt of the claimallowed | ess the value of the
security determ ned by converting it into noney according to the terns of the
agreenent pursuant to which the security was delivered to the creditor, or by
the creditor and personal representative by agreement, arbitration, conpronise

or litigation.

Section 28-3-810. Cainms Not Due and Contingent or Unliquidated C ains.

(a) If a claimwhich will becone due at a future tinme or a contingent or
unl i qui dated cl ai m becones due or certain before the distribution of the
estate, and if the claimhas been all owed or established by a proceeding, it
is paid in the sane manner as presently due and absolute clains of the same
cl ass.

(b) I'n other cases the personal representative or, on petition of the
personal representative or the claimant in a special proceeding for the
purpose, the Court may provide for paynent as foll ows:

(1) if the clainmnt consents, he nmay be paid the present or agreed
value of the claim taking any uncertainty into account;

(2) arrangenent for future paynent, or possible payment, on the
happeni ng of the contingency or on liquidation my be nmade by creating a
trust, giving a nortgage, obtaining a bond or security froma distributee, or

ot herwi se.

Section 28-3-811. Countercl ai ns.
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In allowing a claimthe personal representative nay deduct any
counterclaimwhich the estate has against the claimant. |In deternmining a
clai m agai nst an estate a Court shall reduce the amount allowed by the anopunt
of any counterclains and, if the counterclains exceed the claim render a
judgnment against the claimnt in the anount of the excess. A counterclaim
l'iquidated or unliquidated, nmay arise froma transaction other than that upon
which the claimis based. A counterclaimmy give rise to relief exceeding in

anount or different in kind fromthat sought in the claim

Section 28-3-812. Execution and Levies Prohibited.

No execution may issue upon nor may any |evy be nade agai nst any
property of the estate under any judgment against a decedent or a persona
representative, but this section shall not be construed to prevent the
enforcenment of nortgages, pledges or |iens upon real or personal property in

an appropriate proceeding.

Section 28-3-813. Conprom se of C ains.

When a cl ai m agai nst the estate has been presented in any nmanner, the
personal representative may, if it appears for the best interest of the
estate, conprom se the claim whether due or not due, absolute or contingent,

i qui dated or unli qui dat ed.

Section 28-3-814. Encunbered Assets.

If any assets of the estate are encunmbered by nortgage, pledge, lien, or
other security interest, the personal representative may pay the encunbrance
or any part thereof, renew or extend any obligation secured by the encunbrance
or convey or transfer the assets to the creditor in satisfaction of his lien
in whole or in part, whether or not the holder of the encunbrance has
presented a claim if it appears to be for the best interest of the estate.
Payrment of an encunbrance does not increase the share of the distributee
entitled to the encunbered assets unless the distributee is entitled to

exoner ati on.

Section 28-3-815. Administration in More Than One State; Duty of

Personal Representative.
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(a) All assets of estates being adnministered in this state are subject
to all clainms, allowances and charges existing or established against the
personal representative wherever appointed.

(b) If the estate either in this state or as a whole is insufficient to
cover all famly exenptions and all owances determ ned by the |aw of the
decedent's domicile, prior charges and clains, after satisfaction of the
exenptions, allowances and charges, each clai nant whose clai m has been all owed
either in this state or el sewhere in adm nistrations of which the persona
representative is aware, is entitled to receive paynent of an equal proportion
of his claim |If a preference or security in regard to a claimis allowed in
anot her jurisdiction but not inthis state, the creditor so benefited is to
receive dividends fromlocal assets only upon the bal ance of his claimafter
deducting the amount of the benefit.

(c) I'n case the famly exenptions and all owances, prior charges and
claims of the entire estate exceed the total value of the portions of the
estate being administered separately and this state is not the state of the
decedent's last domicile, the clains allowed in this state shall be paid their
proportion if local assets are adequate for the purpose, and the bal ance of
| ocal assets shall be transferred to the domiciliary personal representative.

If local assets are not sufficient to pay all clains allowed in this state
the ampbunt to which they are entitled, |ocal assets shall be marshalled so
that each claimallowed in this state is paid its proportion as far as
possi ble, after taking into account all dividends on clains allowed in this

state from assets in other jurisdictions.

Section 28-3-816. Final Distribution to Donmiciliary Representative.

The estate of a non-resident decedent being adm nistered by a persona
representative appointed in this state shall, if there is a persona
representative of the decedent's domicile willing to receive it, be
distributed to the domiciliary personal representative for the benefit of the
successors of the decedent unless (1) by virtue of the decedent's will, if
any, and applicable choice of law rules, the successors are identified
pursuant to the local law of this state without reference to the local |aw of
the decedent's domicile; (2) the personal representative of this state, after

reasonable inquiry, is unaware of the existence or identity of a domiciliary
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personal representative; or (3) the Court orders otherwise in a proceeding
for a closing order under Section 28-3-1001 or incident to the closing of a
supervi sed adnministration. |In other cases, distribution of the estate of a
decedent shall be made in accordance with the other Parts of this Article.
PART 9
SPECI AL PROVI SI ONS RELATI NG TO DI STRI BUTI ON

Section 28-3-901. Successors' Rights if No Adm nistration.

In the absence of administration, the heirs and devisees are entitled to
the estate in accordance with the terns of a probated will or the |aws of
i ntestate succession. Devisees nmay establish title by the probated will to
devi sed property. Persons entitled to property by honmestead all owance,
exenption or intestacy may establish title thereto by proof of the decedent's
ownership, his death, and their relationship to the decedent. Successors take
subject to all charges incident to adm nistration, including the clains of
creditors and all owances of surviving spouse and dependent children, and
subject to the rights of others resulting from abatenment, retainer

advancenent, and adenpti on.

Section 28-3-902. Distribution; Order in Wich Assets Appropri ated;
Abat enment .

(a) Except as provided in subsection (b) and except as provided in
connection with the share of the surviving spouse who elects to take an
el ective share, shares of distributees abate, w thout any preference or
priority as between real and personal property, in the followi ng order: (1)
property not disposed of by the will; (2) residuary devises; (3) genera
devises; (4) specific devises. For purposes of abatenent, a general devise
charged on any specific property or fund is a specific devise to the extent of
the value of the property on which it is charged, and upon the failure or
i nsufficiency of the property on which it is charged, a general devise to the
extent of the failure or insufficiency. Abatenment within each classification
is in proportion to the amounts of property each of the beneficiaries would
have received if full distribution of the property had been made i n accordance
with the terns of the will.

(b) If the will expresses an order of abatement, or if the testamentary

pl an or the express or inplied purpose of the devise would be defeated by the
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order of abatenent stated in subsection (a), the shares of the distributees
abate as may be found necessary to give effect to the intention of the
testator.

(c) If the subject of a preferred devise is sold or used incident to
adm ni stration, abatenment shall be achi eved by appropriate adjustnments in, or

contribution from other interests in the remaining assets.

Section 28-3-903. Right of Retainer

The ampunt of a non-contingent indebtedness of a successor to the estate
if due, or its present value if not due, shall be offset against the
successor's interest; but the successor has the benefit of any defense which

woul d be available to himin a direct proceeding for recovery of the debt.

Section 28-3-904. Interest on Ceneral Pecuniary Devise.
Ceneral pecuniary devises bear interest at the legal rate begi nning one
year after the first appointnment of a personal representative until paynment,

unl ess a contrary intent is indicated by the will.

Section 28-3-905. Penalty Clause for Contest.
A provision in a will purporting to penalize any interested person for
contesting the will or instituting other proceedings relating to the estate is

unenforceable if probable cause exists for instituting proceedings.

Section 28-3-906. Distribution in Kind; Valuation; Method.

(a) Unless a contrary intention is indicated by the will, the
di stributable assets of a decedent's estate shall be distributed in kind to
the extent possible through application of the follow ng provisions:

(1) A specific devisee is entitled to distribution of the thing
devised to him and a spouse or child who has selected particul ar assets of an
estate as provided in Section 28-2-403 shall receive the itens sel ected.

(2) Any honestead or family allowance or devise of a stated sum of
money may be satisfied in kind provided

(i) the person entitled to the paynent has not demanded
paynment in cash;

(ii) the property distributed in kind is valued at fair
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mar ket val ue as of the date of its distribution, and
(iii) no residuary devisee has requested that the asset in
question remain a part of the residue of the estate.

(3) For the purpose of valuation under paragraph (2) securities
regularly traded on recogni zed exchanges, if distributed in kind, are val ued
at the price for the last sale of like securities traded on the business day
prior to distribution, or if there was no sale on that day, at the nedian
bet ween anounts bid and offered at the close of that day. Assets consisting
of suns owed the decedent or the estate by solvent debtors as to which there
is no known dispute or defense are valued at the sum due with accrued interest
or discounted to the date of distribution. For assets which do not have
readi |y ascertainable values, a valuation as of a date not nore than 30 days
prior to the date of distribution, if otherw se reasonable, controls. For
purposes of facilitating distribution, the personal representative my
ascertain the value of the assets as of the time of the proposed distribution
in any reasonabl e way, including the enploynment of qualified appraisers, even
if the assets may have been previously appraised.

(4) The residuary estate shall be distributed in any equitable
manner .

(b) After the probable charges against the estate are known, the
personal representative may mail or deliver a proposal for distribution to al
persons who have a right to object to the proposed distribution. The right of
any distributee to object to the proposed distribution on the basis of the
kind or value of asset he is to receive, if not waived earlier in witing,
terminates if he fails to object in witing received by the persona

representative within 30 days after nmiling or delivery of the proposal

Section 28-3-907. Distribution in Kind; Evidence.

If distribution in kind is nade, the personal representative shal
execute an instrument or deed of distribution assigning, transferring or
rel easing the assets to the distributee as evidence of the distributee's title

to the property.

Section 28-3-908. Distribution; Right or Title of Distributee.

Proof that a distributee has received an instrument or deed of
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distribution of assets in kind, or paynment in distribution, froma persona

representative, is conclusive evidence that the distributee has succeeded to
the interest of the estate in the distributed assets, as against all persons
interested in the estate, except that the personal representative may recover

the assets or their value if the distribution was inproper

Section 28-3-909. |Inproper Distribution; Liability of Distributee.

Unl ess the distribution or paynent no | onger can be questi oned because
of adjudication, estoppel, or linmtation, a distributee of property inproperly
distributed or paid, or a claimnt who was inproperly paid, is liable to
return the property inproperly received and its income since distribution if
he has the property. |If he does not have the property, then he is liable to
return the value as of the date of disposition of the property inproperly

received and its inconme and gain received by him

Section 28-3-910. Purchasers from Distributees Protected.

If property distributed in kind or a security interest thereinis
acquired for value by a purchaser fromor lender to a distributee who has
received an instrument or deed of distribution fromthe persona
representative, or is so acquired by a purchaser fromor lender to a
transferee fromsuch distributee, the purchaser or lender takes title free of
rights of any interested person in the estate and i ncurs no personal liability
to the estate, or to any interested person, whether or not the distribution
was proper or supported by court order or the authority of the persona
representative was term nated before execution of the instrument or deed.

This section protects a purchaser fromor lender to a distributee who, as
personal representative, has executed a deed of distribution to hinself, as
well as a purchaser fromor lender to any other distributee or his transferee.
To be protected under this provision, a purchaser or |ender need not inquire
whet her a personal representative acted properly in naking the distribution in
kind, even if the personal representative and the distributee are the sane
person, or whether the authority of the personal representative had termn nated
before the distribution. Any recorded instrument described in this section on
whi ch a state docunentary stanp is affixed pursuant to 88 26-60-101 through

26-60-112 shall be prinma facie evidence that such transfer was made for val ue.
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Section 28-3-911. Partition for Purpose of Distribution

When two or nore heirs or devisees are entitled to distribution of
undi vided interests in any real or personal property of the estate, the
personal representative or one or nore of the heirs or devisees may petition
the Court prior to the formal or informal closing of the estate, to make
partition. After notice to the interested heirs or devisees, the Court shal
partition the property in the sane manner as provided by the law for civi
actions of partition. The Court may direct the personal representative to
sell any property which cannot be partitioned without prejudice to the owners

and whi ch cannot conveniently be allotted to any one party.

Section 28-3-912. Private Agreenents Anpng Successors to Decedent
Bi ndi ng on Personal Representative.

Subject to the rights of creditors and taxing authorities, conpetent
successors may agree anong thenselves to alter the interests, shares, or
anounts to which they are entitled under the will of the decedent, or under
the laws of intestacy, in any way that they provide in a witten contract
executed by all who are affected by its provisions. The persona
representative shall abide by the ternms of the agreement subject to his
obligation to adm nister the estate for the benefit of creditors, to pay al
taxes and costs of adm nistration, and to carry out the responsibilities of
his office for the benefit of any successors of the decedent who are not
parties. Personal representatives of decedents' estates are not required to
see to the performance of trusts if the trustee thereof is another person who
is willing to accept the trust. Accordingly, trustees of a testanentary trust
are successors for the purposes of this section. Nothing herein relieves

trustees of any duties owed to beneficiaries of trusts.

Section 28-3-913. Distributions to Trustee.

(a) Before distributing to a trustee, the personal representative my
require that the trust be registered if the state in which it is to be
adm ni stered provides for registration and that the trustee keep the
beneficiaries of the trust reasonably informed of the trust and its

adm ni stration.
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(b) If the trust instrument does not excuse the trustee from giving
bond, the personal representative nay petition the appropriate Court to
require that the trustee post bond if he apprehends that distribution m ght
jeopardi ze the interests of persons who are not able to protect thensel ves,
and he may withhold distribution until the Court has acted.

(c) No inference of negligence on the part of the persona
representative shall be drawn fromhis failure to exercise the authority

conferred by subsections (a) and (b).

Section 28-3-914. Disposition of Unclainmed Assets.

(a) If an heir, devisee or claimnt cannot be found, the persona
representative shall distribute the share of the m ssing person to his
conservator, if any, otherwise to the state treasurer to beconme a part of the
state escheat fund.

(b) The noney received by state treasurer shall be paid to the person
entitled on proof of his right thereto or, if the state treasurer refuses or
fails to pay, the person may petition the Court which appointed the persona
representative, whereupon the Court upon notice to the state treasurer may
deternmine the person entitled to the noney and order the treasurer to pay it
to him No interest is allowed thereon and the heir, devisee or claimnt
shall pay all costs and expenses incident to the proceeding. |If no petition
is made to the court within 8 years after payment to the state treasurer, the

right of recovery is barred.

Section 28-3-915. Distribution to Person Under Disability.

(a) A personal representative may discharge his obligation to distribute
to any person under legal disability by distributing in a manner expressly
provided in the will.

(b) Unless contrary to an express provision in the will, the persona
representative nay di scharge his obligation to distribute to a minor or person
under other disability as authorized by Section 28-5-101 or any other statute.

If the personal representative knows that a conservator has been appoi nted or
that a proceeding for appoi ntnent of a conservator is pending, the persona
representative is authorized to distribute only to the conservator

(c) If the heir or devisee is under disability other than mnority, the
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personal representative is authorized to distribute to:

(1) an attorney in fact who has authority under a power of
attorney to receive property for that person; or

(2) the spouse, parent or other close relative with whomthe
person under disability resides if the distribution is of anpunts not
exceedi ng $10, 000 a year, or property not exceedi ng $10,000 in val ue, unless
the court authorizes a |arger anpunt or greater val ue.

Persons receiving noney or property for the disabled person are
obligated to apply the noney or property to the support of that person, but
may not pay thensel ves except by way of reinmbursenment for out-of-pocket
expenses for goods and services necessary for the support of the disabled
person. Excess sums nust be preserved for future support of the disabled
person. The personal representative is not responsible for the proper

application of noney or property distributed pursuant to this subsection.

Section 28-3-916. Apportionnent of Estate Taxes.
(a) For purposes of this section:

(1) "estate" neans the gross estate of a decedent as determ ned
for the purpose of federal estate tax and the estate tax payable to this
st at e;

(2) "person" neans any individual, partnership, association, joint
stock company, corporation, government, political subdivision, governmnental
agency, or |ocal governnmental agency;

(3) "person interested in the estate" neans any person entitled to
receive, or who has received, froma decedent or by reason of the death of a
decedent any property or interest therein included in the decedent's estate.
It includes a personal representative, conservator, and trustee;

(4) "state" nmeans any state, territory, or possession of the
United States, the District of Colunbia, and the Commonweal th of Puerto Rico;

(5) "tax" means the federal estate tax and the additiona
i nheritance tax inposed by any state and interest and penalties inposed in
addition to the tax;

(6) "fiduciary" means personal representative or trustee.

(b) Except as provided in subsection (i) and, unless the will otherw se

provi des, the tax shall be apportioned anong all persons interested in the
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estate. The apportionnent is to be made in the proportion that the val ue of
the interest of each person interested in the estate bears to the total value
of the interests of all persons interested in the estate. The values used in
determning the tax are to be used for that purpose. |f the decedent's wil
directs a nmethod of apportionment of tax different fromthe nethod described
in this Code, the nethod described in the will controls.

(c) (1) The Court in which venue lies for the adm nistration of the
estate of a decedent, on petition for the purpose may deternine the
apportionment of the tax.

(2) If the Court finds that it is inequitable to apportion
i nterest and penalties in the manner provided in subsection (b), because of
special circunmstances, it nay direct apportionnment thereof in the manner it
finds equitable.

(3) If the Court finds that the assessnent of penalties and
i nterest assessed in relation to the tax is due to delay caused by the
negl i gence of the fiduciary, the Court may charge himw th the amunt of the
assessed penalties and interest.

(4) I'n any action to recover fromany person interested in the
estate the ampunt of the tax apportioned to the person in accordance with this
Code the determ nation of the Court in respect thereto shall be prima facie
correct.

(d) (1) The personal representative or other person in possession of
the property of the decedent required to pay the tax may wi thhold from any
property distributable to any person interested in the estate, upon its
distribution to him the amunt of tax attributable to his interest. |If the
property in possession of the personal representative or other person required
to pay the tax and distributable to any person interested in the estate is
insufficient to satisfy the proportionate amunt of the tax deternmined to be
due fromthe person, the personal representative or other person required to
pay the tax may recover the deficiency fromthe person interested in the
estate. If the property is not in the possession of the persona
representative or the other person required to pay the tax, the persona
representative or the other person required to pay the tax may recover from
any person interested in the estate the anpbunt of the tax apportioned to the

person in accordance with this Act.
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(2) If property held by the personal representative is distributed
prior to final apportionnment of the tax, the distributee shall provide a bond
or other security for the apportionment liability in the form and amunt
prescri bed by the personal representative.

(e) (1) In making an apportionnment, allowances shall be nade for any
exenptions granted, any classification made of persons interested in the
estate and for any deductions and credits allowed by the | aw i nposing the tax.

(2) Any exenption or deduction allowed by reason of the
rel ati onship of any person to the decedent or by reason of the purposes of the
gift inures to the benefit of the person bearing such relationship or
receiving the gift; but if an interest is subject to a prior present interest
which is not allowable as a deduction, the tax apportionabl e against the
present interest shall be paid from principal

(3) Any deduction for property previously taxed and any credit for
gift taxes or death taxes of a foreign country paid by the decedent or his
estate inures to the proportionate benefit of all persons liable to
apportionnent.

(4) Any credit for inheritance, succession or estate taxes or
taxes in the nature thereof applicable to property or interests includable in
the estate, inures to the benefit of the persons or interests chargeable with
the paynment thereof to the extent proportionately that the credit reduces the
t ax.

(5) To the extent that property passing to or in trust for a
surviving spouse or any charitable, public or simlar purpose is not an
al | owabl e deduction for purposes of the tax solely by reason of an inheritance
tax or other death tax inmposed upon and deductible fromthe property, the
property is not included in the conputation provided for in subsection (b)
hereof, and to that extent no apportionment is made agai nst the property. The
sentence i medi ately precedi ng does not apply to any case if the result would
be to deprive the estate of a deduction otherw se all owabl e under Section
2053(d) of the Internal Revenue Code of 1954, as anmended, of the United
States, relating to deduction for state death taxes on transfers for public,
charitable, or religious uses.

(f) No interest in income and no estate for years or for |ife or other

tenporary interest in any property or fund is subject to apportionnent as
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between the tenporary interest and the remainder. The tax on the tenporary
interest and the tax, if any, on the renai nder is chargeabl e against the
corpus of the property or funds subject to the tenporary interest and

remai nder.

(g) Neither the personal representative nor other person required to pay
the tax is under any duty to institute any action to recover from any person
interested in the estate the anpunt of the tax apportioned to the person unti
the expiration of the 3 months next followi ng final determ nation of the tax.

A personal representative or other person required to pay the tax who
institutes the action within a reasonable tine after the 3 nonths' period is
not subject to any liability or surcharge because any portion of the tax
apportioned to any person interested in the estate was collectible at a tinme
foll owing the death of the decedent but thereafter becanme uncollectible. If
the personal representative or other person required to pay the tax cannot
collect fromany person interested in the estate the amunt of the tax
apportioned to the person, the anopunt not recoverable shall be equitably
apportioned among the other persons interested in the estate who are subject
to apportionnent.

(h) A personal representative acting in another state or a person
required to pay the tax domiciled in another state nmay institute an action in
the courts of this state and may recover a proportionate anount of the federa
estate tax, of an estate tax payable to another state or of a death duty due
by a decedent's estate to another state, froma person interested in the
estate who is either domiciled in this state or who owns property in this
state subject to attachment or execution. For the purposes of the action the
determ nation of apportionnent by the Court having jurisdiction of the
adm ni stration of the decedent's estate in the other state is prima facie
correct.

(i) If the liabilities of persons interested in the estate as prescribed
by this act differ fromthose which result under the Federal Estate tax |aw,
the liabilities inmposed by the federal law will control and the bal ance of
this Section shall apply as if the resulting liabilities had been prescribed
her ei n.

PART 10
CLOSI NG ESTATES
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Section 28-3-1001. Formal Proceedi ngs Term nating Administration;
Testate or Intestate; Order of General Protection.

(a) A personal representative or any interested person nay petition for
an order of conplete settlement of the estate. The personal representative
may petition at any time, and any other interested person nmay petition after
one year fromthe appointment of the original personal representative except
that no petition under this section may be entertained until the time for
presenting clains which arose prior to the death of the decedent has expired.

The petition may request the Court to deternmine testacy, if not previously
deternmined, to consider the final account or conpel or approve an accounting
and distribution, to construe any will or determ ne heirs and adjudicate the
final settlement and distribution of the estate. After notice to al
i nterested persons and hearing the Court may enter an order or orders, on
appropriate conditions, determning the persons entitled to distribution of
the estate, and, as circunstances require, approving settlenment and directing
or approving distribution of the estate and discharging the persona
representative fromfurther claimor demand of any interested person.

(b) If one or nore heirs or devisees were omitted as parties in, or were
not given notice of, a previous formal testacy proceeding, the Court, on
proper petition for an order of conplete settlement of the estate under this
section, and after notice to the onmtted or unnotified persons and ot her
interested parties determ ned to be interested on the assunption that the
previ ous order concerning testacy is conclusive as to those given notice of
the earlier proceeding, may deternmine testacy as it affects the omtted
persons and confirmor alter the previous order of testacy as it affects al
i nterested persons as appropriate in the light of the new proofs. 1In the
absence of objection by an onmitted or unnotified person, evidence received in
the original testacy proceeding shall constitute prinma facie proof of due
execution of any will previously admtted to probate, or of the fact that the

decedent left no valid will if the prior proceedings determ ned this fact.

Section 28-3-1002. Formal Proceedings Terminating Testate
Adm ni stration; Order Construing WII Wthout Adjudicating Testacy.
A personal representative admnistering an estate under an informally

probated will or any devisee under an informally probated will nay petition
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for an order of settlement of the estate which will not adjudicate the testacy
status of the decedent. The personal representative nay petition at any tinme,
and a devisee may petition after one year, fromthe appoi ntnment of the
original personal representative, except that no petition under this section
may be entertained until the time for presenting clains which arose prior to
the death of the decedent has expired. The petition may request the Court to
consider the final account or compel or approve an accounting and
distribution, to construe the will and adjudicate final settlenment and
distribution of the estate. After notice to all devisees and the persona
representative and hearing, the Court may enter an order or orders, on
appropriate conditions, determning the persons entitled to distribution of
the estate under the will, and, as circumstances require, approving settlenment
and directing or approving distribution of the estate and di scharging the
personal representative fromfurther claimor demand of any devisee who is a
party to the proceeding and those he represents. |If it appears that a part of
the estate is intestate, the proceedings shall be dismnm ssed or anendnents made

to nmeet the provisions of Section 28-3-1001

Section 28-3-1003. Closing Estates; By Sworn Statement of Persona
Representative.

(a) Unless prohibited by order of the Court and except for estates being
adm ni stered in supervised adm nistration proceedi ngs, a persona
representative nay close an estate by filing with the court no earlier than
six months after the date of original appointnent of a general persona
representative for the estate, a verified statement stating that the persona
representatives or a previous personal representative, has:

(1) deternmined that the time linmted for presentation of
creditors' clainms has expired.

(2) fully administered the estate of the decedent by making
paynment, settlenent, or other disposition of all clains that were presented,
expenses of adm nistration and estate, inheritance and other death taxes,
except as specified in the statement, and that the assets of the estate have
been distributed to the persons entitled. [|f any clainms renmain undi scharged,
the statenment nust state whether the personal representative has distributed

the estate subject to possible liability with the agreenment of the
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distributees or state in detail other arrangenents that have been nade to
accomodat e outstanding liabilities; and
(3) sent a copy of the statenent to all distributees of the estate

and to all creditors or other claimnts of whomthe personal representative is
aware whose clains are neither paid nor barred and has furnished a ful
account in witing of the personal representative's adm nistration to the
di stributees whose interests are affected thereby.

(b) If no proceedings involving the personal representative are pending
in the Court one year after the closing statement is filed, the appointnment of

the personal representative term nates.

Section 28-3-1004. Liability of Distributees to Cl aimants.

After assets of an estate have been distributed and subject to Section
28-3-1006, an undi scharged clai mnot barred nmay be prosecuted in a proceeding
agai nst one or nmore distributees. No distributee shall be liable to claimnts
for ampbunts received as exenpt property, honestead or fam |y all owances, or
for amounts in excess of the value of his distribution as of the time of
di stribution. As between distributees, each shall bear the cost of
satisfaction of unbarred clainms as if the claimhad been satisfied in the
course of adm nistration. Any distributee who shall have failed to notify
ot her distributees of the demand made upon him by the claimnt in sufficient
time to permit themto join in any proceeding in which the claimwas asserted

agai nst himloses his right of contribution against other distributees.

Section 28-3-1005. Linmitations on Proceedi ngs Agai nst Persona
Representative.

Unl ess previously barred by adjudication and except as provided in the
closing statement, the rights of successors and of creditors whose claims have
not ot herwi se been barred agai nst the personal representative for breach of
fiduciary duty are barred unless a proceeding to assert the sane is commenced
within 6 months after the filing of the closing statement. The rights thus
barred do not include rights to recover froma personal representative for
fraud, misrepresentation, or inadequate disclosure related to the settl enent

of the decedent's estate.
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Section 28-3-1006. Linmitations on Actions and Proceedi ngs Agai nst
Di stri but ees.

Unl ess previously adjudicated in a formal testacy proceeding or in a
proceedi ng settling the accounts of a personal representative or otherw se
barred, the claimof a claimant to recover froma distributee who is liable to
pay the claim and the right of an heir or devisee, or of a successor persona
representative acting in their behalf, to recover property inproperly
distributed or its value fromany distributee is forever barred at the later
of three years after the decedent's death or one year after the tinme of its
di stribution thereof, but all claim of creditors of the decedent, are barred
one year after the decedent's death. This section does not bar an action to

recover property or value received as a result of fraud.

Section 28-3-1007. Certificate Discharging Liens Securing Fiduciary
Per f or mance.

After his appointment has term nated, the personal representative, his
sureties, or any successor of either, upon the filing of a verified
application showing, so far as is known by the applicant, that no action
concerning the estate is pending in any court, is entitled to receive a
certificate fromthe Registrar that the personal representative appears to
have fully administered the estate in question. The certificate evidences
di scharge of any lien on any property given to secure the obligation of the
personal representative in lieu of bond or any surety, but does not preclude

action against the personal representative or the surety.

Section 28-3-1008. Subsequent Adm nistration.

If other property of the estate is discovered after an estate has been
settled and the personal representative discharged or after one year after a
closing statement has been filed, the Court upon petition of any interested
person and upon notice as it directs may appoint the sane or a successor
personal representative to administer the subsequently discovered estate. |If
a new appointnment is made, unless the Court orders otherw se, the provisions
of this Code apply as appropriate; but no claimpreviously barred may be
asserted in the subsequent adm nistration.

PART 11
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COVPROM SE OF CONTROVERSI ES

Section 28-3-1101. Effect of Approval of Agreenents Involving Trusts,
Inalienable Interests, or Interests of Third Persons.

A conproni se of any controversy as to adm ssion to probate of any
i nstrument offered for formal probate as the will of a decedent, the
construction, validity, or effect of any governing instrunment, the rights or
interests in the estate of the decedent, of any successor, or the
adm ni stration of the estate, if approved in a formal proceeding in the Court
for that purpose, is binding on all the parties thereto including those
unborn, unascertained or who could not be | ocated. An approved conprom se is
bi ndi ng even though it may affect a trust or an inalienable interest. A
conmprom se does not inmpair the rights of creditors or of taxing authorities

who are not parties to it.

Section 28-3-1102. Procedure for Securing Court Approval of Conpronmi se.

The procedure for securing court approval of a conpromise is as follows:

(1) The terns of the conpronise shall be set forth in an agreenment in
writing which shall be executed by all conpetent persons and parents acting
for any minor child having beneficial interests or having clains which will or
may be affected by the conpromnise. Execution is not required by any person
whose identity cannot be ascertained or whose whereabouts is unknown and
cannot reasonably be ascertai ned.

(2) Any interested person, including the personal representative, if
any, or a trustee, then nay submt the agreenment to the Court for its approva
and for execution by the personal representative, the trustee of every
affected testanentary trust, and other fiduciaries and representatives.

(3) After notice to all interested persons or their representatives,

i ncluding the personal representative of any estate and all affected trustees
of trusts, the Court, if it finds that the contest or controversy is in good
faith and that the effect of the agreenment upon the interests of persons
represented by fiduciaries or other representatives is just and reasonabl e,
shall make an order approving the agreenent and directing all fiduciaries
subject to its jurisdiction to execute the agreement. Mnor children
represented only by their parents nay be bound only if their parents join with

ot her conpetent persons in execution of the conprom se. Upon the naking of
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the order and the execution of the agreenment, all further disposition of the
estate is in accordance with the ternms of the agreenent.
PART 12
COLLECTI ON OF PERSONAL PROPERTY BY AFFI DAVI T AND SUMVARY ADM NI STRATI ON
PROCEDURE FOR SMALL ESTATES
Section 28-3-1201. Collection of Personal Property by Affidavit.
(a) Thirty days after the death of a decedent, any person indebted to
the decedent or having possession of tangible personal property or an
i nstrunment evidencing a debt, obligation, stock or chose in action bel ongi ng
to the decedent shall nmake paynment of the indebtedness or deliver the tangible
personal property or an instrunent evidencing a debt, obligation, stock or
chose in action to a person clainng to be the successor of the decedent upon
bei ng presented an affidavit nmade by or on behalf of the successor stating
t hat :
(1) the value of the entire estate, wherever located, less |liens
and encunbrances, does not exceed $5, 000;
(2) 30 days have el apsed since the death of the decedent;
(3) no application or petition for the appointnment of a persona
representative is pending or has been granted in any jurisdiction; and
(4) the claimng successor is entitled to paynment or delivery of
the property.
(b) A transfer agent of any security shall change the registered
ownership on the books of a corporation fromthe decedent to the successor or

successors upon the presentation of an affidavit as provided in subsection

(a).

Section 28-3-1202. Effect of Affidavit.

The person paying, delivering, transferring, or issuing persona
property or the evidence thereof pursuant to affidavit is discharged and
rel eased to the same extent as if he dealt with a personal representative of
the decedent. He is not required to see to the application of the persona
property or evidence thereof or to inquire into the truth of any statenent in
the affidavit. |If any person to whoman affidavit is delivered refuses to
pay, deliver, transfer, or issue any personal property or evidence thereof, it

may be recovered or its paynment, delivery, transfer, or issuance conpelled
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upon proof of their right in a proceeding brought for the purpose by or on
behal f of the persons entitled thereto. Any person to whom paynent, delivery,
transfer or issuance is made i s answerable and accountable therefor to any
personal representative of the estate or to any other person having a superior

right.

Section 28-3-1203. Snmll|l Estates; Summary Administration Procedure.

If it appears fromthe inventory and appraisal that the value of the
entire estate, less liens and encunbrances, does not exceed honestead
al l owance, exenpt property, fanmly allowance, costs and expenses of
adm ni stration, reasonable funeral expenses, and reasonabl e and necessary
medi cal and hospital expenses of the last illness of the decedent, the
personal representative, without giving notice to creditors, nmay immedi ately
di sburse and distribute the estate to the persons entitled thereto and file a

closing statement as provided in Section 28-3-1204.

Section 28-3-1204. Snmll Estates; Cosing by Sworn Statement of
Personal Representative.

(a) Unless prohibited by order of the Court and except for estates being
adm ni stered by supervised personal representatives, a personal representative
may cl ose an estate adm ni stered under the summary procedures of Section 28-
3-1203 by filing with the Court, at any tinme after disbursenment and
distribution of the estate, a verified statenment stating that:

(1) to the best know edge of the personal representative, the
value of the entire estate, less liens and encunbrances, did not exceed
homest ead al | owance, exenpt property, fanmly allowance, costs and expenses of
adm ni stration, reasonable funeral expenses, and reasonabl e, necessary nedica
and hospital expenses of the last illness of the decedent;

(2) the personal representative has fully administered the estate
by di sbursing and distributing it to the persons entitled thereto; and

(3) the personal representative has sent a copy of the closing
statement to all distributees of the estate and to all creditors or other
clai mants of whom he is aware whose clains are neither paid nor barred and has
furnished a full account in witing of his adnministration to the distributees

whose interests are affected.

0106971147.rrs539

155



© 00 N O 0o b~ W N B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

HB 1127

(b) If no actions or proceedings involving the personal representative
are pending in the Court one year after the closing statement is filed, the
appoi nt ment of the personal representative term nates.

(c) Aclosing statenent filed under this section has the sane effect as

one filed under Section 28-3-1003.

ARTI CLE |V
FOREI GN PERSONAL REPRESENTATI VES; ANCI LLARY ADM NI STRATI ON
PART 1
DEFI NI TI ONS

Section 28-4-101. Definitions.

In this Article

(1) "local administration" nmeans admnistration by a persona
representative appointed in this state pursuant to appoi ntment proceedi ngs
described in Article I11.

(2) "local personal representative" includes any personal representative
appointed in this state pursuant to appoi ntnment proceedi ngs described in
Article I'll and excludes foreign personal representatives who acquire the
power of a |ocal personal representative pursuant to Section 28-4-205.

(3) "resident creditor" neans a person domciled in, or doing business
in this state, who is, or could be, a clainmnt against an estate of a
non-resi dent decedent.

PART 2
PONERS OF FOREI GN PERSONAL REPRESENTATI VES

Section 28-4-201. Paynent of Debt and Delivery of Property to
Donmiciliary Foreign Personal Representative Wthout Local Administration

At any time after the expiration of sixty days fromthe death of a
nonresi dent decedent, any person indebted to the estate of the nonresident
decedent or havi ng possession or control of personal property, or of an
i nstrunment evidencing a debt, obligation, stock or chose in action bel ongi ng
to the estate of the nonresident decedent may pay the debt, deliver the
personal property, or the instrunent evidencing the debt, obligation, stock or
chose in action, to the donmiciliary foreign personal representative of the
nonresi dent decedent upon being presented with proof of his appointnment and an

affidavit made by or on behalf of the representative stating:
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(1) the date of the death of the nonresident decedent,

(2) that no local adm nistration, or application or petition therefor
is pending in this state,

(3) that the donmiciliary foreign personal representative is entitled to

paynment or delivery.

Section 28-4-202. Paynent or Delivery Discharges.

Payrment or delivery made in good faith on the basis of the proof of
authority and affidavit rel eases the debtor or person havi ng possession of the
personal property to the sanme extent as if payment or delivery had been nade

to a local personal representative.

Section 28-4-203. Resident Creditor Notice.

Payrment or delivery under Section 28-4-201 may not be made if a resident
creditor of the nonresident decedent has notified the debtor of the
nonresi dent decedent or the person having possession of the personal property
bel ongi ng to the nonresi dent decedent that the debt should not be paid nor the

property delivered to the domciliary foreign personal representative.

Section 28-4-204. Proof of Authority-Bond.

If no local administration or application or petition therefor is
pending in this state, a domiciliary foreign personal representative may file
with a Court in this State in a county in which property belonging to the
decedent is |ocated, authenticated copies of his appointment and of any

of ficial bond he has given.

Section 28-4-205. Powers.

A domiciliary foreign personal representative who has conplied with
Section 28-4-204 nmay exercise as to assets in this state all powers of a |loca
personal representative and nmay nmintain actions and proceedings in this state

subject to any conditions inmposed upon nonresident parties generally.

Section 28-4-206. Power of Representatives in Transition.
The power of a domiciliary foreign personal representative under Section

28-4-201 or 28-4-205 shall be exercised only if there is no adm nistration or
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application therefor pending in this state. An application or petition for

| ocal administration of the estate ternmi nates the power of the foreign
personal representative to act under Section 28-4-205, but the local Court may
allow the foreign personal representative to exercise limted powers to
preserve the estate. No person who, before receiving actual notice of a
pendi ng | ocal adm nistration, has changed his position in reliance upon the
powers of a foreign personal representative shall be prejudiced by reason of
the application or petition for, or grant of, local adm nistration. The |oca
personal representative is subject to all duties and obligations which have
accrued by virtue of the exercise of the powers by the foreign persona
representative and may be substituted for himin any action or proceedings in

this state.

Section 28-4-207. Ancillary and O her Local Adninistrations;
Provi si ons Gover ni ng.

In respect to a nonresident decedent, the provisions of Article Il of
this Code govern (1) proceedings, if any, in a Court of this state for probate
of the will, appointnent, renoval, supervision, and discharge of the |oca
personal representative, and any other order concerning the estate; and (2)
the status, powers, duties and liabilities of any |ocal persona
representative and the rights of claimants, purchasers, distributees and
others in regard to a | ocal administration.

PART 3
JURI SDI CTI ON OVER FOREI GN REPRESENTATI VES

Section 28-4-301. Jurisdiction by Act of Foreign Personal
Representative.

A foreign personal representative subnits personally to the jurisdiction
of the Courts of this state in any proceeding relating to the estate by (1)
filing authenticated copies of his appointment as provided in Section 28-
4-204, (2) receiving paynment of noney or taking delivery of personal property
under Section 28-4-201, or (3) doing any act as a personal representative in
this state which woul d have given the state jurisdiction over himas an
i ndi vidual. Jurisdiction under (2) is limted to the noney or val ue of

personal property collected.
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Section 28-4-302. Jurisdiction by Act of Decedent.

In addition to jurisdiction conferred by Section 28-4-301, a foreign
personal representative is subject to the jurisdiction of the courts of this
state to the same extent that his decedent was subject to jurisdiction

i medi ately prior to death.

Section 28-4-303. Service on Foreign Personal Representative.

(a) Service of process may be nade upon the foreign persona
representative by registered or certified nmail, addressed to his | ast
reasonably ascertainabl e address, requesting a return recei pt signed by
addressee only. Notice by ordinary first class mail is sufficient if
regi stered or certified mail service to the addressee is unavailable. Service
may be nmade upon a foreign personal representative in the manner in which
servi ce could have been made under other laws of this state on either the
forei gn personal representative or his decedent i mediately prior to death.

(b) If service is made upon a foreign personal representative as
provi ded in subsection (a), he shall be allowed at |east 30 days w thin which
to appear or respond.

PART 4
JUDGVENTS AND PERSONAL REPRESENTATI VE

Section 28-4-401. Effect of Adjudication For or Against Persona
Representative.

An adj udi cation rendered in any jurisdiction in favor of or against any
personal representative of the estate is as binding on the |ocal persona

representative as if he were a party to the adjudication.

ARTI CLE V
PROTECTI ON OF PERSONS UNDER DI SABI LI TY AND THEI R PROPERTY
PART 1
GENERAL PROVI SI ONS AND DEFI NI TI ONS

Section 28-5-101. Facility of Paynment or Delivery.

(a) Any person under a duty to pay or deliver nmoney or personal property
to a mnor may performthe duty, in anmpunts not exceedi ng $5,000 a year, by
payi ng or delivering the noney or property to:

(1) the minor if 18 or nore years of age or married;
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(2) any person having the care and custody of the minor wth whom
the m nor resides;

(3) a guardian of the mnor; or

(4) a financial institution incident to a deposit in a state or
federally insured savings account or certificate in the sole name of the m nor
with notice of the deposit to the mnor.

(b) This section does not apply if the person meki ng paynment or delivery
knows that a conservator has been appointed or proceedi ngs for appointment of
a conservator of the estate of the m nor are pending.

(c) Persons, other than the m nor or any financial institution
receiving noney or property for a mnor, are obligated to apply the noney to
the support and education of the minor, but may not pay themsel ves except by
way of reinbursement for out-of-pocket expenses for goods and services
necessary for the mnor's support. Any excess suns must be preserved for
future support and education of the mnor and any bal ance not so used and any
property received for the m nor nust be turned over to the minor when majority
is attained. A person who pays or delivers noney or property in accordance

with provisions of this section is not responsible for the proper application

t her eof .

Section 28-5-102. Delegation of Powers by Parent or Guardi an

A parent or guardian of a minor or incapacitated person, by a properly
execut ed power of attorney, nmay del egate to anot her person, for a period not
exceedi ng 6 nmonths, any power regarding care, custody or property of the m nor
child or ward, except the power to consent to marriage or adoption of a mnor
war d.

Section 28-5-103. Ceneral Definitions.

As used in Parts 1, 2, 3 and 4 of this Article:

(1) "Clainms," in respect to a protected person, includes liabilities of
the protected person, whether arising in contract, tort, or otherw se, and
liabilities of the estate which arise at or after the appointnent of a
conservator, including expenses of adm nistration

(2) "Court" means the probate court.

(3) "Conservator" means a person who is appointed by a Court to manage
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the estate of a protected person and includes a |limted conservator described
in Section 28-5-419(a).

(4) "Disability" nmeans cause for a protective order as described in
Section 28-5-401.

(5) "Estate" includes the property of the person whose affairs are
subject to this Article.

(6) "Guardian" neans a person who has qualified as a guardian of a m nor
or incapacitated person pursuant to parental or spousal nom nation or court
appoi ntment and includes a limted guardian as described in Sections 28-
5-209(e) and 28-5-306(c), but excludes one who is nmerely a guardian ad litem

(7) "Incapacitated person" means any person who is inpaired by reason of
mental illness, mental deficiency, physical illness or disability, chronic use
of drugs, chronic intoxication, or other cause (except minority) to the extent
of lacking sufficient understanding or capacity to nake or communi cate
responsi bl e deci si ons.

(8) "Lease" includes an oil, gas, or other mneral |ease.

(9) "Letters" includes letters of guardianship and letters of
conservat or shi p.

(10) "M nor" neans a person who is under 21 years of age.

(11) "Mortgage" means any conveyance, agreement, or arrangenent in which
property is used as coll ateral

(12) "Organization" includes a corporation, business trust, estate,
trust, partnership, association, 2 or nore persons having a joint or commn
i nterest, government, governnental subdivision or agency, or any other |ega
entity.

(13) "Parent" includes any person entitled to take, or who would be
entitled to take if the child died without a will, as a parent by intestate
succession fromthe child whose relationship is in question and excl udes any
person who is only a stepparent, foster parent, or grandparent.

(14) "Person" means an individual or an organization

(15) "Petition" means a witten request to the Court for an order after
noti ce.

(16) "Proceeding" includes action at law and suit in equity.

(17) "Property" includes both real and personal property or any interest

therein and neans anything that nmay be the subject of ownership.
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(18) "Protected person” neans a minor or other person for whom a
conservator has been appointed or other protective order has been nmade as
provi ded in Sections 28-5-407 and 28-5-408.

(19) "Protective proceedi ng" nmeans a proceedi ng under the provisions of
Part 4 of this Article.

(20) "Security" includes any note, stock, treasury stock, bond,
debenture, evidence of indebtedness, certificate of interest or participation
in an oil, gas, or mning title or lease or in paynments out of production
under such a title or lease, collateral trust certificate, transferable share,
voting trust certificate or, in general, any interest or instrument comonly
known as a security, or any certificate of interest or participation, any
tenporary or interimcertificate, receipt or certificate of deposit for, or
any warrant or right to subscribe to or purchase any of the foregoing.

(21) "Visitor" neans a person appointed in a guardi anship or protective
proceedi ng who is trained in law, nursing, or social work, is an officer
enpl oyee, or special appointee of the Court, and has no personal interest in
t he proceeding.

(22) "wWard" nmeans a person for whom a guardi an has been appointed. A
"m nor ward" is a mnor for whom a guardi an has been appoi nted solely because

of minority.

Section 28-5-104. Request for Notice; Interested Person.

Upon paynent of any required fee, an interested person who desires to be
notified before any order is made in a guardi anshi p proceedi ng, including any
proceedi ng subsequent to the appoi ntnent of a guardi an under Section 28-5-312,
or in a protective proceedi ng under Section 28-5-401, may file a request for
notice with the probate clerk in which the proceeding is pending. The probate
clerk shall mail a copy of the request to the guardian and to the conservator
if one has been appointed. A request is not effective unless it contains a
statenent showing the interest of the person naking it and the address of that
person or an attorney to whomnotice is to be given. The request is effective
only as to proceedings occurring after the filing. Any governnental agency
payi ng or planning to pay benefits to the person to be protected is an
i nterested person in protective proceedings.

PART 2
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GUARDI ANS OF M NORS
Section 28-5-201. Appointnent and Status of Guardian of M nor
A person may becorme a guardian of a mnor by parental appointnment or
upon appoi ntrment by the Court. The guardi anship status continues unti
term nated, without regard to the location fromtine to tinme of the guardian

or ninor ward.

Section 28-5-202. Parental Appointnment of Guardian for M nor

(a) The parent of an unmarried mnor may appoint a guardian for the
mnor by will, or other witing signed by the parent and attested by at | east
2 witnesses.

(b) Subject to the right of the m nor under Section 28-5-203, if both
parents are dead or incapacitated or the surviving parent has no parental
rights or has been adjudged to be incapacitated, a parental appointnent
becomes effective when the guardian's acceptance is filed in the Court in
whi ch a nominating instrunent is probated, or, in the case of a
non-testanentary nonminating instrunent, in the Court at the place where the
m nor resides or is present. |If both parents are dead, an effective
appoi ntment by the parent who died |ater has priority.

(c) A parental appointment effected by filing the guardian's acceptance
under a will probated in the state of the testator's donicile is effective in
this State.

(d) Upon acceptance of appointnent, the guardian shall give witten
notice of acceptance to the mnor and to the person having the nminor's care or

the mnor's nearest adult relative.

Section 28-5-203. bjection by Mnor of Fourteen or O der to Parental
Appoi nt ment .

A mnor 14 or nore years of age who is the subject of a parental
appoi ntment may prevent the appointment or cause it to terminate by filing in
the Court in which the nom nating instrument is filed a witten objection to
the appointnment before it is accepted or within 30 days after receiving notice
of its acceptance. An objection may be withdrawn. An objection does not
precl ude appointrment by the Court in a proper proceeding of the parental

nomi nee or any other suitable person.
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Section 28-5-204. Court Appointment of Guardian of Mnor; Conditions
for Appointnment.

(a) The Court may appoint a guardian for an unmarried mnor if al
parental rights have been termi nated or suspended by circunstances or prior
Court order. A guardian appointed pursuant to Section 28-5-202 whose
appoi nt ment has not been prevented or nullified under Section 28-5-203 has
priority over any guardi an who nmay be appointed by the Court, but the Court
may proceed with another appointnent upon a finding that the parental nom nee
has failed to accept the appointnent within 30 days after notice of the
guar di anshi p proceedi ng.

(b) If necessary, and on appropriate petition or application, the Court
may appoint a tenporary guardi an who shall have the full authority of a
general guardian of a minor, but the authority of a tenporary guardi an may not
| ast | onger than 6 nonths. The appointment of a tenporary guardian for a
m nor may occur even though the conditions described in subsection (a) have

not been established.

Section 28-5-205. Venue.
The venue for guardi anship proceedings for a minor is in the court at
the place where the minor resides or is present at the time the proceedi ngs

are commenced.

Section 28-5-206. Procedure for Court-appoi ntment of Guardi an of M nor
(a) A minor or any person interested in the welfare of the m nor nay
petition for appointment of a guardian
(b) After the filing of a petition, the Court shall set a date for
hearing, and the petitioner shall give notice of the tine and place of hearing
the petition in the manner prescribed by Section 28-1-401 to:
(1) the minor, if 14 or nore years of age and not the petitioner
(2) any person alleged to have had the principal care and cust ody
of the minor during the 60 days preceding the filing of the petition; and
(3) any living parent of the m nor
(c) Upon hearing, if the Court finds that a qualified person seeks

appoi ntment, venue is proper, the required notices have been given, the
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conditions of Section 28-5-204(a) have been nmet, and the wel fare and best

interest of the minor will be served by the requested appointnent, it shal
make the appointnment and issue letters. |In other cases, the Court nmay dism ss
the proceedi ngs or make any ot her disposition of the matter that will serve

the best interest of the nmninor

(d) If the Court determines at any time in the proceeding that the
interests of the nminor are or may be inadequately represented, it may appoint
an attorney to represent the mnor, giving consideration to the preference of

the minor if the minor is 14 or nore years of age.

Section 28-5-207. Court Appointment of Guardi an of M nor
Qualifications; Priority of Mnor's Noni nee.

The Court nmmy appoint as guardi an any person whose appoi ntnment woul d be
in the best interest of the mnor. The Court shall appoint a person nomni nated
by the minor, if the minor is 14 or nore years of age, unless the Court finds

the appointnment contrary to the best interest of the m nor

Section 28-5-208. Consent to Service by Acceptance of Appointnment;
Not i ce.

By accepting a parental or court appointnent as guardi an, a guardian
subnmits personally to the jurisdiction of the Court in any proceeding relating
to the guardianship that may be instituted by any interested person. The
petitioner shall cause notice of any proceeding to be delivered or mailed to
the guardian at the guardian's address listed in the Court records and to the
address then known to the petitioner. Letters of guardi anship nust indicate

whet her the guardi an was appointed by court order or parental nomni nation.

Section 28-5-209. Powers and Duties of Guardian of M nor

(a) A guardian of a mnor ward has the powers and responsibilities of a
parent regarding the ward's support, care, and education, but a guardian is
not personally liable for the ward's expenses and is not liable to third
persons by reason of the relationship for acts of the ward.

(b) I'n particular and without qualifying the foregoing, a guardian
shal | :

(1) becone or remain personally acquainted with the ward and
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mai ntain sufficient contact with the ward to know of the ward's capacities,
limtations, needs, opportunities, and physical and nental health;

(2) take reasonable care of the ward's personal effects and
commence protective proceedings if necessary to protect other property of the
war d;

(3) apply any avail abl e noney of the ward to the ward's current
needs for support, care, and education

(4) conserve any excess nmoney of the ward for the ward's future
needs, but if a conservator has been appointed for the estate of the ward, the
guardi an, at |east quarterly, shall pay to the conservator noney of the ward
to be conserved for the ward's future needs; and

(5) report the condition of the ward and of the ward's estate that
has been subject to the guardian's possession or control, as ordered by the
Court on petition of any person interested in the ward's welfare or as
requi red by Court rule.

(c) A guardian nay:

(1) receive noney payable for the support of the ward to the
ward's parent, guardian, or custodian under the ternms of any statutory benefit
or insurance systemor any private contract, devise, trust, conservatorship,
or custodi anship, and noney or property of the ward paid or delivered pursuant
to Section 28-5-101;

(2) if consistent with the terns of any order by a court of
conpetent jurisdiction relating to detention or comrtnment of the ward, take
custody of the person of the ward and establish the ward's place of abode
within or without this State;

(3) if no conservator for the estate of the ward has been
appoi nted, institute proceedings, including admnistrative proceedi ngs, or
take ot her appropriate action to conpel the performance by any person of a
duty to support the ward or to pay suns for the welfare of the ward;

(4) consent to nedical or other professional care, treatnment, or
advice for the ward without liability by reason of the consent for injury to
the ward resulting fromthe negligence or acts of third persons unless a
parent would have been liable in the circunstances;

(5) consent to the marriage or adoption of the ward; and

(6) if reasonable under all of the circunstances, delegate to the
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ward certain responsibilities for decisions affecting the ward's well-being.

(d) A guardian is entitled to reasonabl e conmpensation for services as
guardi an and to rei mbursenment for room board and cl othing personally provided
to the ward, but only as approved by order of the Court. |If a conservator
ot her than the guardian or one who is affiliated with the guardi an, has been
appointed for the estate of the ward, reasonable conpensati on and
rei mbhursenent to the guardi an nay be approved and paid by the conservator
wi t hout order of the Court controlling the guardian.

(e) I'n the interest of devel oping self-reliance on the part of a ward or
for other good cause, the Court, at the time of appointnment or later, onits
own notion or on appropriate petition or notion of the minor or other
interested person, may limt the powers of a guardian otherw se conferred by
this section and thereby create a limted guardianship. Any limtation on the
statutory power of a guardian of a mnor nust be endorsed on the guardian's
letters or, in the case of a guardian by parental appointnent, nust be
reflected in letters that are issued at the tinme any linmtation is inposed.
Foll owi ng the same procedure, a limtation may be renpved and appropriate

letters issued.

Section 28-5-210. Termination of Appointnment of Guardian; Ceneral

A guardian's authority and responsibility term nates upon the death,
resignation, or renmoval of the guardian or upon the minor's death, adoption
marriage, or attainnment of mpjority, but termi nation does not affect the
guardian's liability for prior acts or the obligation to account for funds and
assets of the ward. Resignation of a guardian does not terminate the
guardi anship until it has been approved by the Court. A parental appointnment
under an informally probated will termnates if the will is later denied

probate in a formal proceeding.

Section 28-5-211. Proceedi ngs Subsequent to Appointnment; Venue.

(a) The Court at the place where the ward resides has concurrent
jurisdiction with the Court that appointed the guardian or in which acceptance
of a parental appointnment was filed over resignation, removal, accounting, and
ot her proceedings relating to the guardi anshi p.

(b) If the Court at the place where the ward resides is neither the
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appoi nting court nor the court in which acceptance of appointnment is filed,
the court in which proceedi ngs subsequent to appoi ntnment are comenced in al
appropriate cases shall notify the other court, in this or another state, and
after consultation with that court determine whether to retain jurisdiction or
transfer the proceedings to the other court, whichever is in the best interest
of the ward. A copy of any order accepting a resignation or renmoving a
guardi an nmust be sent to the appointing court or the court in which acceptance

of appointment is filed.

Section 28-5-212. Resignation, Rempval, and O her Post-appoi nt ment
Proceedi ngs.

(a) Any person interested in the welfare of a ward or the ward, if 14 or
nmore years of age, may petition for renoval of a guardian on the ground that
removal would be in the best interest of the ward or for any other order that
is in the best interest of the ward. A guardian may petition for permn ssion
to resign. A petition for renoval or for permission to resign may, but need
not, include a request for appointnent of a successor guardian

(b) Notice of hearing on a petition for an order subsequent to
appoi nt ment of a guardi an nust be given to the ward, the guardian, and any
ot her person as ordered by the court.

(c) After notice and hearing on a petition for renoval or for perm ssion
to resign, the Court may terminate the guardi anship and nake any further order
that nmay be appropriate.

(d) If the Court determines at any tinme in the proceeding that the
interest of the ward is or nmay be inadequately represented, it may appoint an
attorney to represent the minor, giving consideration to the preference of the
minor if the minor is 14 or nore years of age.

PART 3
GUARDI ANS OF | NCAPACI TATED PERSONS

Section 28-5-301. Appointnent of Guardian for Incapacitated Person by
WIl or Other Witing.

(a) The parent of an unmarried incapacitated person may appoint by wll,
or other witing signed by the parent and attested by at |east 2 wi tnesses, a
guardi an of the incapacitated person. |If both parents are dead or the

surviving parent is adjudged incapacitated, a parental appointnent becones
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effective when, after having given 7 days prior witten notice of intention to
do so to the incapacitated person and to the person having the care of the
person or to the nearest adult relative, the guardian files acceptance of
appointnment in the court in which the will is informally or formally probated,
or in the case of a non-testamentary nom nating instrument, in the Court at
the place where the incapacitated person resides or is present. The notice
shall state that the appointnent may be terminated by filing a witten
objection in the Court, as provided by subsection (d). |If both parents are
dead, an effective appointnent by the parent who died |ater has priority.

(b) The spouse of a married incapacitated person may appoint by will, or
other witing signed by the spouse and attested by at |east 2 witnesses, a
guardi an of the incapacitated person. The appoi ntnment becones effective when,
after having given 7 days prior witten notice of intention to do so to the
i ncapacitated person and to the person having care of the incapacitated person
or to the nearest adult relative, the guardian files acceptance of appoi ntnent
in the Court in which the will is informally or formally probated or, in the
case of non-testanmentary nom nating instrument, in the Court at the place
where the incapacitated person resides or is present. The notice shall state
that the appointnent may be terminated by filing a witten objection in the
Court, as provided by subsection (d). An effective appointnment by a spouse
has priority over an appoi ntnent by a parent.

(c) An appointnment effected by filing the guardian's acceptance under a
will probated in the state of the decedent's domicile is effective in this
State.

(d) Upon the filing in the Court in which the will was probated or, in
the case of a non-testanentary nonminating instrunent, in the Court at the
pl ace where the incapacitated person resides or is present, of witten
objection to the appoi ntnent by the incapacitated person for whom a parental
or spousal appoi ntnent of guardi an has been nmade, the appointnment is
term nated. An objection does not prevent appointnent by the Court in a
proper proceeding of the parental or spousal nom nee or any other suitable
person upon an adjudi cation of incapacity in proceedi ngs under the succeeding

sections of this Part.

Section 28-5-302. Venue.
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The venue for guardi anship proceedings for an incapacitated person is in
the place where the incapacitated person resides or is present at the tine the
proceedi ngs are commenced. |If the incapacitated person is adnitted to an
institution pursuant to order of a court of conpetent jurisdiction, venue is

also in the county in which that court is |ocated.

Section 28-5-303. Procedure for Court-appoi ntment of a Guardi an of an
I ncapacit at ed Person.

(a) An incapacitated person or any person interested in the welfare of
the incapacitated person may petition for appointnment of a guardian, linmted
or gener al

(b) After the filing of a petition, the Court shall set a date for
hearing on the issue of incapacity so that notices may be given as required by
Section 28-5-304, and, may appoint an attorney to represent the person in the
proceedi ng. The person so appointed may be granted the powers and duties of a
guardian ad litem The person alleged to be incapacitated nmust be exani ned by
a physician or other qualified person appointed by the Court who shall subnit
a report in witing to the Court. The person alleged to be incapacitated al so
may be interviewed by a visitor appointed by the Court. |If a visitor is
appoi nted, the visitor also shall interview the person who appears to have
caused the petition to be filed and any person who is nom nated to serve as
guardi an and visit the present place of abode of the person alleged to be
i ncapacitated and the place it is proposed that the person will be detained or
reside if the appointnment is made and submit a report in witing to the Court.

The Court may utilize the service of any public or charitable agency as an
additional visitor to evaluate the condition of the allegedly incapacitated
person and to rmake appropriate recomendati ons to the Court.

(c) A person alleged to be incapacitated is entitled to be present at
the hearing in person. The person is entitled to be represented by counsel
to present evidence, to cross-exani ne w tnesses, including the Court-appointed
physi cian or other qualified person and any visitor. The issue may be
deternmned at a closed hearing if the person alleged to be incapacitated or
counsel for the person so requests.

(d) Any person nay apply for permission to participate in the

proceedi ng, and the Court may grant the request, with or w thout hearing, upon
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determi ning that the best interest of the alleged incapacitated person will be
served thereby. The Court may attach appropriate conditions to the

perm ssi on.

Section 28-5-304. Notice in Guardi anshi p Proceedi ng.

(a) I'n a proceeding for the appoi ntnment of a guardi an of an
i ncapacitated person, and, if notice is required in a proceeding for
appoi ntment of a tenporary guardi an, notice of hearing nmust be given to each
of the follow ng:

(1) the person alleged to be incapacitated and spouse, or, if
none, adult children, or if none, parents;

(2) any person who is serving as guardi an, conservator, or who has
the care and custody of the person alleged to be incapacitated,

(3) in case no other person is notified under paragraph (1), at
| east one of the nearest adult relatives, if any can be found; and

(4) any other person as directed by the Court.

(b) Notice of hearing on a petition for an order subsequent to
appoi nt ment of a guardi an nust be given to the ward, the guardi an and any
ot her person as ordered by the Court.

(c) Notice nust be served personally on the alleged incapacitated
person. Notices to other persons as required by subsection (a)(1l) must be
served personally if the person to be notified can be found within the state.

In all other cases, required notices nust be given as provided in Section 28-
1-401.

(d) The person alleged to be incapacitated may not waive notice.

Section 28-5-305. Wio May Be Guardian; Priorities.

(a) Any qualified person may be appointed guardi an of an incapacitated
per son.

(b) Unless lack of qualification or other good cause dictates the
contrary, the Court shall appoint a guardian in accordance with the
i ncapacitated person's nost recent nomnation in a durable power of attorney.

(c) Except as provided in subsection (b), the following are entitled to
consideration for appointment in the order |isted:

(1) the spouse of the incapacitated person or a person noni nated
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by will of a deceased spouse or by other witing signed by the spouse and
attested by at |east 2 witnesses;

(2) an adult child of the incapacitated person

(3) a parent of the incapacitated person, or a person nomni nated by
will of a deceased parent or by other witing signed by a parent and attested
by at | east two witnesses;

(4) any relative of the incapacitated person with whomthe person
has resided for nmore than 6 nonths prior to the filing of the petition; and

(5) a person noninated by the person who is caring for or paying
for the care of the incapacitated person.

(d) Wth respect to persons having equal priority, the Court shal

select the one it deens best qualified to serve. The Court, acting in the
best interest of the incapacitated person, may pass over a person having

priority and appoint a person having a lower priority or no priority.

Section 28-5-306. Findings; Oder of Appointnent.

(a) The Court shall exercise the authority conferred in this Part so as
to encourage the devel opment of maxinmum self-reliance and i ndependence of the
i ncapaci tated person and make appointive and other orders only to the extent
necessitated by the incapacitated person's nmental and adaptive lintations or
ot her conditions warranting the procedure.

(b) The Court may appoint a guardian as requested if it is satisfied
that the person for whom a guardian is sought is incapacitated and that the
appoi ntnment is necessary or desirable as a neans of providing continuing care
and supervision of the person of the incapacitated person. The Court, on
appropriate findings, may (i) treat the petition as one for a protective order
under Section 28-5-401 and proceed accordingly, (ii) enter any other
appropriate order, or (iii) dism ss the proceedings.

(c) The Court, at the time of appointnment or later, on its own notion or
on appropriate petition or nmotion of the incapacitated person or other
interested person, may linmt the powers of a guardian otherw se conferred by
Parts 1, 2, 3 and 4 of this Article and thereby create a |imted guardi anshi p.

Any limtation on the statutory power of a guardian of an incapacitated
person nust be endorsed on the guardian's letters or, in the case of a

guardi an by parental or spousal appointnment, nust be reflected in letters
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issued at the tinme any limtation is inposed. Follow ng the sane procedure, a

limtation nay be removed or nodified and appropriate letters issued.

Section 28-5-307. Acceptance of Appointnment; Consent to Jurisdiction.

By accepting appoi ntnment, a guardi an submts personally to the
jurisdiction of the Court in any proceeding relating to the guardi anship that
may be instituted by any interested person. Notice of any proceedi ng nmust be
delivered or mailed to the guardian at the address listed in the Court records

and at the address as then known to the petitioner

Section 28-5-308. Energency Orders; Tenporary Guardians.

(a) If an incapacitated person has no guardi an, an emergency exists, and
no other person appears to have authority to act in the circunstances, on
appropriate petition the Court may appoint a tenporary guardi an whose
authority may not extend beyond 15 days, and who nay exerci se those powers
granted in the order.

(b) If an appointed guardian is not effectively perform ng duties and
the Court further finds that the welfare of the incapacitated person requires
i medi ate action, it may appoint, with or without notice, a tenporary guardi an
for the incapacitated person having the powers of a general guardian for a
specified period not to exceed 6 nmonths. The authority of any permanent
guardi an previously appointed by the Court is suspended as |long as a tenporary
guardi an has authority.

(c) The Court may renmove a tenmporary guardian at any tine. A tenporary
guardi an shall make any report the Court requires. |In other respects the
provisions of Parts 1, 2, 3 and 4 of this Article concerning guardi ans apply

to tenmporary guardi ans.

Section 28-5-309. General Powers and Duties of Guardian

Except as linmted pursuant to Section 28-5-306(c), a guardian of an
i ncapacitated person is responsible for care, custody, and control of the
ward, but is not liable to third persons by reason of that responsibility for
acts of the ward. In particular and without qualifying the foregoing, a
guardi an has the same duties, powers and responsibilities as a guardian for a

m nor as described in Section 28-5-209(b), (c) and (d).
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Section 28-5-310. Termination of Guardi anship for Incapacitated Person.
The authority and responsibility of a guardian of an incapacitated
person term nates upon the death of the guardian or ward, the determ nation of
i ncapacity of the guardian, or upon renoval or resignation as provided in
Section 28-5-311. Testanentary appoi ntnent under an informally probated wil
terminates if the will is later denied probate in a formal proceeding.
Termi nation does not affect a guardian's liability for prior acts or the

obligation to account for funds and assets of the ward.

Section 28-5-311. Renopval or Resignation of Guardian; Term nation of
I ncapacity.

(a) On petition of the ward or any person interested in the ward's
wel fare, the Court, after hearing, may remove a guardian if in the best
interest of the ward. On petition of the guardian, the Court, after hearing,
may accept a resignation

(b) An order adjudicating incapacity may specify a m ni num period, not
exceedi ng six nmonths, during which a petition for an adjudication that the
ward is no |longer incapacitated may not be filed w thout special |eave.

Subject to that restriction, the ward or any person interested in the welfare
of the ward may petition for an order that the ward is no | onger incapacitated
and for termnation of the guardianship. A request for an order may al so be
made informally to the Court and any person who knowingly interferes with
transmi ssion of the request nmay be adjudged guilty of contenpt of court.

(c) Upon renoval, resignation, or death of the guardian, or if the
guardian is determined to be incapacitated, the Court may appoint a successor
guardi an and make any other appropriate order. Before appointing a successor
guardi an, or ordering that a ward's incapacity has term nated, the Court shal
foll ow the same procedures to safeguard the rights of the ward that apply to a

petition for appointment of a guardian

Section 28-5-312. Proceedi ngs Subsequent to Appointnment; Venue.
(a) The Court at the place where the ward resides has concurrent
jurisdiction with the Court that appointed the guardian or in which acceptance

of a parental or spousal appointnment was filed over resignation, renpval
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accounting, and other proceedings relating to the guardi anship, including
proceedings to linmt the authority previously conferred on a guardian or to
remove |limtations previously inposed.

(b) If the Court at the place where the ward resides is not the Court in
whi ch acceptance of appointnent is filed, the Court in which proceedings
subsequent to appoi ntnment are commenced, in all appropriate cases, shal
notify the other Court, in this or another state, and after consultation with
that Court determ ne whether to retain jurisdiction or transfer the
proceedi ngs to the other Court, whichever may be in the best interest of the
ward. A copy of any order accepting a resignation, renoving a guardian, or
altering authority must be sent to the Court in which acceptance of
appointnment is filed.

PART 4
PROTECTI ON OF PROPERTY OF PERSONS UNDER DI SABI LI TY AND M NORS

Section 28-5-401. Protective Proceedings.

(a) Upon petition and after notice and hearing in accordance with the
provisions of this Part, the Court may appoint a conservator or make any ot her
protective order for cause as provided in this section.

(b) Appointnent of a conservator or other protective order nay be made
inrelation to the estate and affairs of a minor if the Court determ nes that
a mnor owns noney or property requiring managenent or protection that cannot
ot herwi se be provided or has or may have business affairs that may be
j eopardi zed or prevented by mnority, or that funds are needed for support and
education and that protection is necessary or desirable to obtain or provide
funds.

(c) Appointnent of a conservator or other protective order nay be made
inrelation to the estate and affairs of a person if the Court determ nes that
(i) the person is unable to nmanage property and business affairs effectively
for such reasons as nmental illness, nmental deficiency, physical illness or
disability, chronic use of drugs, chronic intoxication, confinenment, detention
by a foreign power, or disappearance; and (ii) the person has property that
will be wasted or dissipated unless property managenent is provided or nobney
is needed for the support, care, and welfare of the person or those entitled
to the person's support and that protection is necessary or desirable to

obtain or provide noney.
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Section 28-5-402. Protective Proceedings; Jurisdiction of Business
Affairs of Protected Persons.

After the service of notice in a proceedi ng seeking the appointment of a
conservator or other protective order and until termination of the proceeding,
the Court in which the petition is filed has:

(1) exclusive jurisdiction to determ ne the need for a conservator or
other protective order until the proceedings are term nated,

(2) exclusive jurisdiction to determ ne how the estate of the protected
person which is subject to the laws of this State nust be managed, expended,
or distributed to or for the use of the protected person, the protected
person's dependents, or other claimnts; and

(3) concurrent jurisdiction to deternmine the validity of clains against
the person or estate of the protected person and questions of title concerning

any estate asset.

Section 28-5-403. Venue.

Venue for proceedi ngs under this Part is:

(1) in the Court at the place in this State where the person to be
protected resides whether or not a guardi an has been appointed in another
pl ace; or

(2) if the person to be protected does not reside in this State, in the

Court at any place where property of the person is |ocated.

Section 28-5-404. Oiginal Petition for Appointment or Protective
O der.

(a) The person to be protected or any person who is interested in the
estate, affairs, or welfare of the person, including a parent, guardian
cust odi an, or any person who woul d be adversely affected by |ack of effective
managenent of the person's property and business affairs may petition for the
appoi ntment of a conservator or for other appropriate protective order

(b) The petition nust set forth to the extent known the interest of the
petitioner; the nane, age, residence, and address of the person to be
protected; the name and address of the guardian, if any; the nane and

address of the nearest relative known to the petitioner; a general statenent

0106971147.rrs539

176



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

of the person's property with an estimte of the value thereof, including any
conmpensati on, insurance, pension, or allowance to which the person is
entitled; and the reason why appoi ntnent of a conservator or other protective
order is necessary. |If the appointment of a conservator is requested, the
petition nust also set forth the name and address of the person whose

appoi ntment is sought and the basis of the claimto priority for appointnent.

Section 28-5-405. Notice.

(a) On a petition for appointment of a conservator or other protective
order, the requirenents for notice described in Section 28-5-304 apply, but
(i) if the person to be protected has di sappeared or is otherw se situated so
as to make personal service of notice inpracticable, notice to the person nust
be given by publication as provided in Section 28-1-401, and (ii) if the
person to be protected is a mnor, the provisions of Section 28-5-206 al so
apply.

(b) Notice of hearing on a petition for an order subsequent to
appoi ntment of a conservator or other protective order nust be given to the
protected person, any conservator of the protected person's estate, and any

ot her person as ordered by the Court.

Section 28-5-406. Procedure Concerning Hearing and Order on Origina
Petition.

(a) Upon receipt of a petition for appointnent of a conservator or other
protective order because of mnority, the Court shall set a date for hearing.
If the Court determines at any tine in the proceeding that the interests of

the mnor are or may be inadequately represented, it may appoint an attorney
to represent the mnor, giving consideration to the choice of the minor if 14
or nore years of age. An attorney appointed by the Court to represent a m nor
may be granted the powers and duties of a guardian ad litem

(b) Upon receipt of a petition for appointnent of a conservator or other
protective order for reasons other than mnority, the Court shall set a date
for hearing. The Court may appoint an attorney to represent the person who
may be granted the powers and duties of a guardian ad litem |f the alleged
disability is nental illness, nmental deficiency, physical illness or

disability, chronic use of drugs, or chronic intoxication, the Court may
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direct that the person to be protected be exani ned by a physician designated
by the Court, preferably a physician who is not connected with any institution
in which the person is a patient or is detained. The Court may send a visitor
to interview the person to be protected. The visitor my be a guardi an ad
litemor an officer or enployee of the Court.

(c) The Court may utilize, as an additional visitor, the service of any
public or charitable agency to evaluate the condition of the person to be
protected and rmake appropriate recomendati ons to the Court.

(d) The person to be protected is entitled to be present at the hearing
in person. The person is entitled to be represented by counsel, to present
evi dence, to cross-exanm ne w tnesses, including any Court-appointed physician
or other qualified person and any visitor. The issue may be deternined at a
closed hearing if the person to be protected or counsel for the person so
requests.

(e) Any person nay apply for pernmission to participate in the proceeding
and the Court may grant the request, with or without hearing, upon deterni ning
that the best interest of the person to be protected will be served thereby.
The Court nmay attach appropriate conditions to the perm ssion.

(f) After hearing, upon finding that a basis for the appoi ntnment of a
conservator or other protective order has been established, the Court shal

make an appoi ntnment or other appropriate protective order

Section 28-5-407. Perm ssible Court Orders.

(a) The Court shall exercise the authority conferred in this Part to
encour age the devel opment of maxi mum self-reliance and i ndependence of a
protected person and nmake protective orders only to the extent necessitated by
the protected person's nmental and adaptive linitations and other conditions
warranting the procedure.

(b) The Court has the foll owing powers that nmay be exercised directly or
through a conservator in respect to the estate and business affairs of a
protected person:

(1) Wiile a petition for appointnent of a conservator or other
protective order is pending and after prelimnary hearing and wi thout notice
to others, the Court may preserve and apply the property of the person to be

protected as nay be required for the support of the person or dependents of
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t he person.

(2) After hearing and upon deternmining that a basis for an
appoi ntment or other protective order exists with respect to a mnor wthout
other disability, the Court has all those powers over the estate and busi ness
affairs of the minor which are or may be necessary for the best interest of
the m nor and nenbers of the minor's immediate famly

(3) After hearing and upon deternmining that a basis for an
appoi ntment or other protective order exists with respect to a person for
reasons other than mnority, the Court, for the benefit of the person and
menbers of the person's imediate fanmily, has all the powers over the estate
and business affairs which the person could exercise if present and not under
disability, except the power to make a will. Those powers include, but are
not limted to, power to make gifts; to convey or rel ease contingent and
expectant interests in property, including nmarital property rights and any
right of survivorship incident to joint tenancy or tenancy by the entirety;
to exercise or release powers held by the protected person as trustee,
personal representative, custodian for mnors, conservator, or donee of a
power of appointment; to enter into contracts; to create revocable or
irrevocabl e trusts of property of the estate which may extend beyond the
disability or life of the protected person; to exercise options of the
protected person to purchase securities or other property; to exercise rights
to el ect options and change beneficiaries under insurance and annuity policies
and to surrender the policies for their cash value; to exercise any right to
an elective share in the estate of the person's deceased spouse and to
renounce or disclaimany interest by testate or intestate succession or by
inter vivos transfer.

(c) The Court may exercise or direct the exercise of the follow ng
powers only if satisfied, after notice and hearing, that it is in the best
interest of the protected person, and that the person either is incapable of
consenting or has consented to the proposed exercise of power:

(1) to exercise or release powers of appoi ntnment of which the
protected person is donee;

(2) to renounce or disclaiminterests;

(3) to make gifts in trust or otherw se exceeding 20 percent of

any year's inconme of the estate; and
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(4) to change beneficiaries under insurance and annuity policies.
(d) A deternmination that a basis for appointnment of a conservator or
ot her protective order exists has no effect on the capacity of the protected

person.

Section 28-5-408. Protective Arrangenments and Single Transactions
Aut hori zed.

(a) If it is established in a proper proceeding that a basis exists as
described in Section 28-5-401 for affecting the property and business affairs
of a person, the Court, without appointing a conservator, my authori ze,
direct or ratify any transaction necessary or desirable to achi eve any
security, service, or care arrangenment neeting the foreseeabl e needs of the
protected person. Protective arrangenents include paynent, delivery, deposit,
or retention of funds or property; sale, nortgage, |ease, or other transfer
of property; entry into an annuity contract, a contract for life care, a
deposit contract, or a contract for training and education; or addition to or
est abli shnent of a suitable trust.

(b) If it is established in a proper proceeding that a basis exists as
described in Section 28-5-401 for affecting the property and business affairs
of a person, the Court, without appointing a conservator, my authori ze,
direct, or ratify any contract, trust, or other transaction relating to the
protected person's property and business affairs if the Court deterni nes that
the transaction is in the best interest of the protected person

(c) Before approving a protective arrangenment or other transaction under
this section, the Court shall consider the interests of creditors and
dependents of the protected person and, in view of the disability, whether the
protected person needs the continuing protection of a conservator. The Court
may appoint a special conservator to assist in the acconplishnment of any
protective arrangement or other transaction authorized under this section who
shall have the authority conferred by the order and serve until discharged by
order after report to the Court of all matters done pursuant to the order of

appoi nt ment .

Section 28-5-409. Wio May Be Appoi nted Conservator; Priorities.

(a) The Court may appoint an individual or a corporation with genera
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power to serve as trustee or conservator of the estate of a protected person
The following are entitled to consideration for appointnment in the order
listed:

(1) a conservator, guardian of property, or other like fiduciary
appoi nted or recogni zed by an appropriate court of any other jurisdiction in
whi ch the protected person resides;

(2) an individual or corporation nom nated by the protected person
14 or nmore years of age and of sufficient nental capacity to nake an
intelligent choice;

(3) the spouse of the protected person;

(4) an adult child of the protected person;

(5) a parent of the protected person, or a person noninated by the
will of a deceased parent;

(6) any relative of the protected person who has resided with the
protected person for nore than 6 nonths before the filing of the petition
and

(7) a person noninated by one who is caring for or paying benefits
to the protected person.

(b) A person in priorities (1), (3), (4), (5, or (6) may designate in
writing a substitute to serve instead and thereby transfer the priority to the

substitute. Wth respect to persons having equal priority, the Court shal
select the one it deens best qualified to serve. The Court, acting in the
best interest of the protected person, may pass over a person having priority

and appoint a person having a |ower priority or no priority.

Section 28-5-410. Bond.

The Court nmay require a conservator to furnish a bond conditioned upon
faithful discharge of all duties of the trust according to law, with sureties
as it shall specify. Unless otherw se directed, the bond rmust be in the
anount of the aggregate capital value of the property of the estate in the
conservator's control, plus one year's estinmated i ncome, and mnus the val ue
of securities deposited under arrangenments requiring an order of the Court for
their renoval and the value of any land which the fiduciary, by express
limtation of power, |acks power to sell or convey w thout Court

authorization. The Court, in lieu of sureties on a bond, may accept other

0106971147.rrs539

181



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

collateral for the performance of the bond, including a pledge of securities

or a nortgage of |and.

Section 28-5-411. Terns and Requirenments of Bonds.
(a) The follow ng requirements and provisions apply to any bond required
under Section 28-5-410.

(1) Unless otherw se provided by the terns of the approved bond,
sureties are jointly and severally liable with the conservator and with each
ot her.

(2) By executing an approved bond of a conservator, the surety
consents to the jurisdiction of the Court that issued letters to the primary
obligor in any proceeding pertaining to the fiduciary duties of the
conservator and naming the surety as a party respondent. Notice of any
proceedi ng nust be delivered to the surety or nmailed by registered or
certified mail to the address listed with the Court at the place where the
bond is filed and to the address as then known to the petitioner

(3) On petition of a successor conservator or any interested
person, a proceeding nmay be initiated against a surety for breach of the
obligation of the bond of the conservator

(4) The bond of the conservator is not void after the first
recovery but nay be proceeded against fromtime to tinme until the whole
penalty i s exhaust ed.

(b) No proceeding may be commenced agai nst the surety on any matter as
to which an action or proceedi ng against the primry obligor is barred by

adj udi cation or linmtation.

Section 28-5-412. Effect of Acceptance of Appointnment.

By accepting appoi ntnment, a conservator submits personally to the
jurisdiction of the Court in any proceeding relating to the estate which may
be instituted by any interested person. Notice of any proceedi ng must be
delivered to the conservator or nmailed by registered or certified mail to the
address as listed in the petition for appointnent or as thereafter reported to

the Court and to the address as then known to the petitioner

Section 28-5-413. Conpensation and Expenses.
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If not otherw se conpensated for services rendered, any visitor
attorney, physician, conservator, or special conservator appointed in a
protective proceeding and any attorney whose services resulted in a protective
order or in an order that was beneficial to a protected person's estate is

entitled to reasonabl e conpensation fromthe estate.

Section 28-5-414. Death, Resignation, or Renmpval of Conservator

The Court nmy renpve a conservator for good cause, upon notice and
heari ng, or accept the resignation of a conservator. Upon the conservator's
deat h, resignation, or renoval, the Court may appoint another conservator. A

conservator so appointed succeeds to the title and powers of the predecessor

Section 28-5-415. Petitions for Orders Subsequent to Appoi ntnment.

(a) Any person interested in the welfare of a person for whom a
conservator has been appointed may file a petition in the appointing court for
an order:

(1) requiring bond or collateral or additional bond or collateral
or reduci ng bond;

(2) requiring an accounting for the adm nistration of the trust;

(3) directing distribution;

(4) removing the conservator and appointing a tenporary or
successor conservator; or

(5) granting other appropriate relief.

(b) A conservator may petition the appointing court for instructions
concerning fiduciary responsibility.

(c) Upon notice and hearing, the Court may give appropriate instructions

or nmake any appropriate order

Section 28-5-416. General Duty of Conservator
A conservator, in relation to powers conferred by this Part, or inmplicit
inthe title acquired by virtue of the proceeding, shall act as a fiduciary

and observe the standards of care applicable to trustees.

Section 28-5-417. |Inventory and Records.

(a) Wthin 90 days after appointnent, each conservator shall prepare and

0106971147.rrs539

183



© 00 N O 0o b~ W N B

W W W WWWNNDNDNDNDNDNNNDNR R R B B B B oRpoRp
O B W N P O © ©® N O O » W N FP O © ® N O 0 M W N B O

HB 1127

file with the appointing Court a conplete inventory of the estate subject to
the conservatorship together with an oath or affirmation that the inventory is
believed to be conplete and accurate as far as information permts. The
conservator shall provide a copy thereof to the protected person if
practicabl e and the person has attained the age of 14 years and has sufficient
mental capacity to understand the arrangement. A copy also shall be provided
to any guardian or parent with whomthe protected person resides.

(b) The conservator shall keep suitable records of the administration

and exhibit the sane on request of any interested person.

Section 28-5-418. Accounts.

Each conservator shall account to the Court for administration of the
trust not less than annually unless the Court directs otherw se, upon
resignation or renoval and at other tines as the Court nay direct. On
term nation of the protected person's mnority or disability, a conservator
shall account to the Court or to the formerly protected person or the
successors of that person. Subject to appeal or vacation within the tine
permtted, an order after notice and hearing allow ng an internmediate account
of a conservator adjudicates as to liabilities concerning the matters
considered in connection therewith; and an order, follow ng notice and
hearing, allowing a final account adjudicates as to all previously unsettled
liabilities of the conservator to the protected person or the protected
person's successors relating to the conservatorship. |n connection with any
account, the Court may require a conservator to subnmit to a physical check of

the estate, to be nade in any manner the Court specifies.

Section 28-5-419. Conservators; Title By Appointnment.

(a) The appoi ntnent of a conservator vests in the conservator title as
trustee to all property, or to the part thereof specified in the order, of the
protected person, presently held or thereafter acquired, including title to
any property theretofore held for the protected person by custodi ans or
attorneys-in-fact. An order specifying that only a part of the property of
the protected person vests in the conservator creates a linmted
conservat or shi p.

(b) Except as otherw se provided herein, the interest of the protected
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person in property vested in a conservator by this section is not
transferrabl e or assignable by the protected person. An attenpted transfer or
assignment by the protected person, though ineffective to affect property
rights, may generate a claimfor restitution or damages which, subject to
presentation and all owance, may be satisfied as provided in Section 28-5-427.
(c) Neither property vested in a conservator by this section nor the
interest of the protected person in that property is subject to |evy,
garni shment, or sinmilar process other than an order issued in the protective

proceedi ng nade as provided in Section 28-5-427.

Section 28-5-420. Recording of Conservator's Letters.

(a) Letters of conservatorship are evidence of transfer of all assets,
or the part thereof specified in the letters, of a protected person to the
conservator. An order ternminating a conservatorship is evidence of transfer
of all assets subjected to the conservatorship fromthe conservator to the
protected person, or to successors of the person.

(b) Subject to the requirenents of general statutes governing the filing
or recordation of docunents of title to |land or other property, letters of
conservatorship and orders term nating conservatorships, may be filed or
recorded to give record notice of title as between the conservator and the

protected person.

Section 28-5-421. Sale, Encunmbrance, or Transaction Involving Conflict
of Interest; Voidable; Exceptions.

Any sal e or encunbrance to a conservator, the spouse, agent, attorney of
a conservator, or any corporation, trust, or other organization in which the
conservator has a substantial beneficial interest, or any other transaction
i nvolving the estate being administered by the conservator which is affected
by a substantial conflict between fiduciary and personal interests is voidable
unl ess the transaction is approved by the Court after notice as directed by

the Court.

Section 28-5-422. Persons Dealing Wth Conservators; Protection
(a) A person who in good faith either assists or deals with a

conservator for value in any transaction other than those requiring a Court
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order as provided in Section 28-5-407 is protected as if the conservator
properly exercised the power. The fact that a person knowingly deals with a
conservator does not alone require the person to inquire into the existence of
a power or the propriety of its exercise, but restrictions on powers of
conservators which are endorsed on letters as provided in Section 28-5-425 are
effective as to third persons. A person is not bound to see to the proper
application of estate assets paid or delivered to a conservator

(b) The protection expressed in this section extends to any procedura
irregularity or jurisdictional defect occurred in proceedings |leading to the
i ssuance of letters and is not a substitution for protection provided by
conpar abl e provisions of the law relating to conmercial transactions or to

sinmplifying transfers of securities by fiduciaries.

Section 28-5-423. Powers of Conservator in Adm nistration.

(a) Subject to limtation provided in Section 28-5-425, a conservator
has all of the powers conferred in this section and any additional powers
conferred by law on trustees in this State. 1In addition, a conservator of the
estate of an unmarried mnor under the age of 18 years, as to whom no one has
parental rights, has the duties and powers of a guardian of a m nor described
in Section 28-5-209 until the mnor attains the age of 18 years or narries,
but the parental rights so conferred on a conservator do not preclude
appoi ntment of a guardian as provided in Part 2.

(b) A conservator w thout Court authorization or confirmtion, nmay
i nvest and reinvest funds of the estate as would a trustee.

(c) A conservator, acting reasonably in efforts to acconplish the
purpose of the appointment, may act wi thout Court authorization or
confirmation, to

(1) collect, hold, and retain assets of the estate including |and
in another state, until judging that disposition of the assets should be nade,
and the assets may be retained even though they include an asset in which the
conservator is personally interested,

(2) receive additions to the estate;

(3) continue or participate in the operation of any business or
ot her enterprise;

(4) acquire an undivided interest in an estate asset in which the
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conservator, in any fiduciary capacity, holds an undivided interest;

(5) invest and reinvest estate assets in accordance with
subsection (b);

(6) deposit estate funds in a state or federally insured financial
i nstitution, including one operated by the conservator

(7) acquire or dispose of an estate asset, including land in
anot her state, for cash or on credit, at public or private sale, and nmanage,
devel op, inmprove, exchange, partition, change the character of, or abandon an
estate asset;

(8) meke ordinary or extraordinary repairs or alterations in
bui | di ngs or other structures; denolish any inprovenents; and raze existing
or erect new party walls or buildings;

(9) subdivide, devel op, or dedicate land to public use; nake or
obtain the vacation of plats and adjust boundaries; adjust differences in
val uati on or exchange or partition by giving or receiving considerations; and
dedi cate easenments to public use wi thout consideration

(10) enter for any purpose into a | ease as |lessor or |essee with
or without option to purchase or renew for a termw thin or extending beyond
the term of the conservatorship;

(11) enter into a lease or arrangenent for exploration and renpva
of minerals or other natural resources or enter into a pooling or unitization
agreenent ;

(12) grant an option involving disposition of an estate asset and
take an option for the acquisition of any asset;

(13) vote a security, in person or by general or limted proxy;

(14) pay calls, assessnments, and any ot her sums chargeabl e or
accrui ng agai nst or on account of securities;

(15) sell or exercise stock-subscription or conversion rights;

(16) consent, directly or through a conmttee or other agent, to
the reorgani zation, consolidation, nerger, dissolution, or liquidation of a
corporation or other business enterprise;

(17) hold a security in the nane of a nominee or in other form
wi t hout disclosure of the conservatorship so that title to the security may
pass by delivery, but the conservator is liable for any act of the nominee in

connection with the stock so hel d;
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(18) insure the assets of the estate agai nst damage or | oss and
the conservator against liability with respect to third persons;

(19) borrow noney to be repaid fromestate assets or otherw se;
advance money for the protection of the estate or the protected person and for
all expenses, |losses, and liability sustained in the adnm nistration of the
estate or because of the holding or ownership of any estate assets, for which
the conservator has a lien on the estate as agai nst the protected person for
advances so nade;

(20) pay or contest any claim settle a claimby or against the
estate or the protected person by conpronise, arbitration, or otherw se; and
rel ease, in whole or in part, any claimbelonging to the estate to the extent
the claimis uncollectible;

(21) pay taxes, assessnments, conpensation of the conservator, and
ot her expenses incurred in the collection, care, adninistration, and
protection of the estate;

(22) allocate itens of income or expense to either estate income
or principal, as provided by law, including creation of reserves out of incone
for depreciation, obsol escence, or anortization, or for depletion in mnera
or tinber properties;

(23) pay any sumdistributable to a protected person or dependent
of the protected person by paying the sumto the distributee or by paying the
sum for the use of the distributee to the guardian of the distributee, or, if
none, to a relative or other person having custody of the distributee;

(24) enpl oy persons, including attorneys, auditors, investnment
advi sors, or agents, even though they are associated with the conservator, to
advi se or assist in the performance of administrative duties; act upon their
recommendati on without independent investigation; and instead of acting
personal Iy, enploy one or nore agents to performany act of adm nistration
whet her or not discretionary;

(25) prosecute or defend actions, clains, or proceedings in any
jurisdiction for the protection of estate assets and of the conservator in the
performance of fiduciary duties; and

(26) execute and deliver all instruments that will acconplish or

facilitate the exercise of the powers vested in the conservator
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Section 28-5-424. Distributive Duties and Powers of Conservator

(a) A conservator may expend or distribute income or principal of the
estate without Court authorization or confirmation for the support, education
care, or benefit of the protected person and dependents in accordance with the
foll owi ng principles:

(1) The conservator shall consider recommendations relating to the
appropriate standard of support, education, and benefit for the protected
person or dependent made by a parent or guardian, if any. The conservator may
not be surcharged for suns paid to persons or organizations furnishing
support, education, or care to the protected person or a dependent pursuant to
the recomendati ons of a parent or guardian of the protected person unless the
conservator knows that the parent or guardi an derives personal financial
benefit therefrom including relief fromany personal duty of support or the
recommendations are clearly not in the best interest of the protected person.

(2) The conservator shall expend or distribute suns reasonably
necessary for the support, education, care, or benefit of the protected person
and dependents with due regard to (i) the size of the estate, the probable
duration of the conservatorship, and the |ikelihood that the protected person
at sone future tinme, may be fully able to be wholly self-sufficient and able
to manage business affairs and the estate; (ii) the accustoned standard of
living of the protected person and dependents; and (iii) other funds or
sources used for the support of the protected person.

(3) The conservator may expend funds of the estate for the support
of persons legally dependent on the protected person and others who are
menbers of the protected person's household who are unable to support
t henmsel ves, and who are in need of support.

(4) Funds expended under this subsection may be paid by the
conservator to any person, including the protected person, to reinmburse for
expenditures that the conservator night have nade, or in advance for services
to be rendered to the protected person if it is reasonable to expect the
services will be performed and advance paynments are customary or reasonably
necessary under the circunstances.

(5) A conservator, in discharging the responsibilities conferred
by Court order and this Part, shall inplement the principles described in
Section 28-5-407(a), to the extent possible.
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(b) If the estate is anple to provide for the purposes inplicit in the
distributions authorized by the precedi ng subsections, a conservator for a
protected person other than a minor has power to nmake gifts to charity and
ot her objects as the protected person might have been expected to nake, in
anounts that do not exceed in total for any year 20 percent of the income from
the estate.

(c) When a minor who has not been adjudged di sabl ed under Section 28-
5-401(c) attains mpjority, the conservator, after neeting all clainms and
expenses of adm nistration, shall pay over and distribute all funds and
properties to the formerly protected person as soon as possible.

(d) If satisfied that a protected person's disability, other than
m nority, has ceased, the conservator, after nmeeting all clains and expenses
of administration, shall pay over and distribute all funds and properties to
the formerly protected person as soon as possible.

(e) If a protected person dies, the conservator shall deliver to the
Court for safekeeping any will of the deceased protected person which may have
come into the conservator's possession, informthe executor or beneficiary
nanmed therein of the delivery, and retain the estate for delivery to a duly
appoi nted personal representative of the decedent or other persons entitled
thereto. |If, 40 days after the death of the protected person, no other person
has been appoi nted personal representative and no application or petition for
appointnment is before the Court, the conservator nay apply to exercise the
powers and duties of a personal representative in order to be able to proceed
to administer and distribute the decedent's estate. Upon application for an
order granting the powers of a personal representative to a conservator, after
notice to any person noni nated personal representative by any will of which
the applicant is aware, the Court may grant the application upon determ ning
that there is no objection and endorse the letters of the conservator to note
that the fornerly protected person is deceased and that the conservator has
acquired all of the powers and duties of a personal representative. The
maki ng and entry of an order under this section has the effect of an order of
appoi ntment of a personal representative as provided in Section 28-3-308 and
Parts 6 through 10 of Article Ill, but the estate in the name of the
conservator, after administration, may be distributed to the decedent's

successors without prior re-transfer to the conservator as persona
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representative.

Section 28-5-425. Enlargenent or Linmitation of Powers of Conservator

Subject to the restrictions in Section 28-5-407(c), the Court may confer
on a conservator at the tine of appointnment or later, in addition to the
powers conferred by Sections 28-5-423 and 28-5-424, any power that the Court
itself could exercise under Sections 28-5-407(b)(2) and 28-5-407(b)(3). The
Court, at the tinme of appointrment or later, may limt the powers of a
conservator otherw se conferred by Sections 28-5-423 and 28-5-424 or
previously conferred by the Court and nay at any tine renove or nmodify any
limtation. |If the Court limts any power conferred on the conservator by
Section 28-5-423 or Section 28-5-424, or specifies, as provided in Section 28-
5-419(a), that title to sone but not all assets of the protected person vest
in the conservator, the limtation or specification of assets subject to the

conservatorship nust be endorsed upon the letters of appointnment.

Section 28-5-426. Preservation of Estate Plan; Right to Exami ne.

In (i) investing the estate, (ii) selecting assets of the estate for
di stribution under subsections (a) and (b) of Section 28-5-424, and (iii)
utilizing powers of revocation or wthdrawal available for the support of the
protected person and exerci sable by the conservator or the Court, the
conservator and the Court shall take into account any estate plan of the
protected person known to them including a will, any revocable trust of which
the person is settlor, and any contract, transfer, or joint ownership
arrangenent originated by the protected person with provisions for paynent or
transfer of benefits or interests at the person's death to another or others.

The conservator nay exam ne the will of the protected person

Section 28-5-427. Cainms Against Protected Person; Enforcenment.

(a) A conservator may pay or secure fromthe estate clai ns against the
estate or against the protected person arising before or after the
conservatorship upon their presentation and allowance in accordance with the
priorities stated in subsection (c). A claimmay be presented by either of
the foll ow ng nethods:

(1) The claimant nmay deliver or nail to the conservator a witten
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statenent of the claimindicating its basis, the nane and mailing address of
the clai mant, and the amount clainmed; or

(2) The claimant nmay file a witten statement of the claim in the
form prescribed by rule, with the probate clerk and deliver or mail a copy of
the statenent to the conservator

(b) Aclaimis deermed presented on the first to occur of receipt of the
written statenent of claimby the conservator or the filing of the claimwth
the Court. A presented claimis allowed if it is not disallowed by witten
statenent mailed by the conservator to the clainmant within 60 days after its
presentation. The presentation of a claimtolls any statute of limtation
relating to the claimuntil 30 days after its disall owance.

(c) A claimnt whose claimhas not been paid may petition the Probate
Court for determination of the claimat any tinme before it is barred by the
applicable statute of linmtation and, upon due proof, procure an order for its
al l owance, paynent, or security fromthe estate. |f a proceeding is pending
agai nst a protected person at the time of appointnent of a conservator or is
initiated against the protected person thereafter, the noving party shall give
notice of the proceeding to the conservator if the proceeding could result in
creating a claimagainst the estate.

(d) If it appears that the estate in conservatorship is likely to be
exhausted before all existing clains are paid, the conservator shal
distribute the estate in nmoney or in kind in payment of clains in the
foll owi ng order:

(1) costs and expenses of adm nistration;

(2) clainms of the federal or state government having priority
under other | aws;

(3) clainms incurred by the conservator for care, nmaintenance, and
education, previously provided to the protected person or the protected
person's dependents;

(4) clainms arising prior to the conservatorship;

(5) all other clains.

(e) No preference may be given in the payment of any claimover any
other claimof the same class, and a claimdue and payable is not entitled to
a preference over clains not due; but if it appears that the assets of the

conservatorship are adequate to neet all existing claims, the Court, acting in
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the best interest of the protected person, may order the conservator to give a
nmortgage or other security on the conservatorship estate to secure payment at

some future date of any or all claims in class 5.

Section 28-5-428. Personal Liability of Conservator

(a) Unless otherwi se provided in the contract, a conservator is not
personally liable on a contract properly entered into in fiduciary capacity in
the course of administration of the estate unless the conservator fails to
reveal the representative capacity and identify the estate in the contract.

(b) The conservator is personally liable for obligations arising from
ownership or control of property of the estate or for torts conmitted in the
course of adm nistration of the estate only if personally at fault.

(c) dainms based on (i) contracts entered into by a conservator in
fiduciary capacity, (ii) obligations arising fromownership or control of the
estate, or (iii) torts comtted in the course of adm nistration of the
estate, may be asserted against the estate by proceedi ng agai nst the
conservator in fiduciary capacity, whether or not the conservator is
personal ly |iable therefor.

(d) Any question of liability between the estate and the conservator
personal ly nmay be deternmined in a proceeding for accounting, surcharge, or

i ndemmi fication, or other appropriate proceeding or action

Section 28-5-429. Termi nation of Proceedings.

The protected person, conservator, or any other interested person, my
petition the Court to terminate the conservatorship. A protected person
seeking termnation is entitled to the sane rights and procedures as in an
original proceeding for a protective order. The Court, upon determ ning after
notice and hearing that the mnority or disability of the protected person has
ceased, shall terminate the conservatorship. Upon termnation, title to
assets of the estate passes to the formerly protected person or to successors.

The order of termination must provide for expenses of administration and
direct the conservator to execute appropriate instruments to evidence the

transfer.

Section 28-5-430. Paynment of Debt and Delivery of Property to Foreign
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Conservator wi thout Local Proceedings.
(a) Any person indebted to a protected person or havi ng possessi on of
property or of an instrument evidencing a debt, stock, or chose in action
bel onging to a protected person nay pay or deliver it to a conservator
guardi an of the estate, or other like fiduciary appointed by a court of the
state of residence of the protected person upon being presented with proof of
appoi ntment and an affidavit made by or on behalf of the fiduciary stating:
(1) that no protective proceeding relating to the protected person
is pending in this State; and
(2) that the foreign fiduciary is entitled to paynment or to
receive delivery.
(b) If the person to whomthe affidavit is presented is not aware of any
protective proceeding pending in this State, paynment or delivery in response

to the demand and affidavit discharges the debtor or possessor

Section 28-5-431. Foreign Conservator; Proof of Authority; Bond;
Powers.

If a conservator has not been appointed in this State and no petition in
a protective proceeding is pending in this State, a conservator appointed in
the state in which the protected person resides may file in a Court of this
State in a county in which property belonging to the protected person is
| ocated, authenticated copies of letters of appointnment and of any bond.
Thereafter, the donmiciliary foreign conservator nay exercise as to assets in
this State all powers of a conservator appointed in this State and may
mai ntai n actions and proceedings in this State subject to any conditions
i mposed upon non-resident parties generally.

PART 5
DURABLE PONER OF ATTORNEY

Section 28-5-501. Definition.

A durabl e power of attorney is a power of attorney by which a principa
desi gnat es another his attorney in fact in witing and the witing contains
the words "This power of attorney shall not be affected by subsequent
disability or incapacity of the principal, or lapse of tinme," or "This power
of attorney shall becone effective upon the disability or incapacity of the

principal," or simlar words showing the intent of the principal that the
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authority conferred shall be exercisable notw thstanding the principal's
subsequent disability or incapacity, and, unless it states a tinme of
term nation, notw thstanding the |apse of tinme since the execution of the

i nstrunent.

Section 28-5-502. Durable Power of Attorney Not Affected By Lapse of
Time, Disability or Incapacity.

Al'l acts done by an attorney in fact pursuant to a durable power of
attorney during any period of disability or incapacity of the principal have
the sane effect and inure to the benefit of and bind the principal and his
successors in interest as if the principal were conpetent and not disabl ed.
Unl ess the instrunent states a tinme of termination, the power is exercisable

notw t hstandi ng the |l apse of tinme since the execution of the instrunent.

Section 28-5-503. Relation of Attorney in Fact to Court-appointed
Fi duci ary.

(a) If, follow ng execution of a durable power of attorney, a court of
the principal's donmicile appoints a conservator, guardian of the estate, or
other fiduciary charged with the managenent of all of the principal's property
or all of his property except specified exclusions, the attorney in fact is
accountable to the fiduciary as well as to the principal. The fiduciary has
the sane power to revoke or anend the power of attorney that the principa
woul d have had if he were not disabled or incapacitated.

(b) A principal may nom nate, by a durable power of attorney, the
conservator, guardian of his estate, or guardian of his person for
consideration by the court if protective proceedings for the principal's
person or estate are thereafter conmenced. The court shall make its
appoi ntnment in accordance with the principal's npbst recent nonmination in a

durabl e power of attorney except for good cause or disqualification

Section 28-5-504. Power of Attorney Not Revoked Until Notice.

(a) The death of a principal who has executed a witten power of
attorney, durable or otherwi se, does not revoke or term nate the agency as to
the attorney in fact or other person, who, w thout actual know edge of the

death of the principal, acts in good faith under the power. Any action so
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taken, unless otherwi se invalid or unenforceable, binds successors in interest
of the principal

(b) The disability or incapacity of a principal who has previously
executed a witten power of attorney that is not a durable power does not
revoke or ternminate the agency as to the attorney in fact or other person
who, without actual know edge of the disability or incapacity of the
principal, acts in good faith under the power. Any action so taken, unless
otherwi se invalid or unenforceable, binds the principal and his successors in

i nterest.

Section 28-5-505. Proof of Continuance of Durable and O her Powers of
Attorney by Affidavit.

As to acts undertaken in good faith reliance thereon, an affidavit
executed by the attorney in fact under a power of attorney, durable or
ot herwi se, stating that he did not have at the tine of exercise of the power
actual know edge of the term nation of the power by revocation or of the
principal's death, disability, or incapacity is conclusive proof of the
nonrevocation or nontermination of the power at that tine. |f the exercise of
the power of attorney requires execution and delivery of any instrument that
is recordable, the affidavit when authenticated for record is |ikew se
recordable. This section does not affect any provision in a power of attorney
for its termnation by expiration of time or occurrence of an event other than

express revocation or a change in the principal's capacity.

ARTI CLE VI
NONPROBATE TRANSFERS ON DEATH
PART 1
PROVI SI ONS RELATI NG TO EFFECT OF DEATH

Section 28-6-101. Nonprobate Transfers on Deat h.

(a) A provision for a nonprobate transfer on death in an insurance
policy, contract of enploynent, bond, nortgage, promnissory note, certificated
or uncertificated security, account agreenent, custodial agreenent, deposit
agreenent, conpensation plan, pension plan, individual retirenment plan,
enpl oyee benefit plan, trust, conveyance, deed of gift, marital property

agreenent, or other witten instrunment of a similar nature i s nontestanentary.
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Thi s subsection includes a witten provision that:

(1) rmoney or other benefits due to, controlled by, or owned by a
decedent before death nust be paid after the decedent's death to a person whom
the decedent designates either in the instrument or in a separate witing,
including a will, executed either before or at the sane tinme as the
instrument, or later

(2) money due or to beconme due under the instrument ceases to be
payable in the event of death of the pronmi see or the prom sor before paynent
or demand; or

(3) any property controlled by or owned by the decedent before
death which is the subject of the instrument passes to a person the decedent
designates either in the instrument or in a separate witing, including a
will, executed either before or at the same tinme as the instrument, or |ater

(b) This section does not limt rights of creditors under other |aws of
this State.

PART 2
MULTI PLE- PERSON ACCOUNTS
SUBPART 1
DEFI NI TI ONS AND GENERAL PROVI SI ONS

Section 28-6-201. Definitions.

In this part:

(1) "Account" nmeans a contract of deposit between a depositor and a
financial institution, and includes a checking account, savings account,
certificate of deposit, and share account.

(2) "Agent" nmeans a person authorized to make account transactions for a
party.

(3) "Beneficiary" means a person named as one to whom sunms on deposit in
an account are payable on request after death of all parties or for whom a
party is naned as trustee.

(4) "Financial institution" neans an organi zati on authorized to do
busi ness under state or federal laws relating to financial institutions, and
i ncl udes a bank, trust company, savings bank, building and | oan associ ation
savi ngs and | oan conmpany or association, and credit union.

(5) "Multiple-party account" means an account payable on request to one

or nore of two or nore parties, whether or not a right of survivorship is
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ment i oned.

(6) "Party" nmeans a person who, by the terns of an account, has a
present right, subject to request, to paynment fromthe account other than as a
beneficiary or agent.

(7) "Paynment" of sunms on deposit includes w thdrawal, paynent to a party
or third person pursuant to check or other request, and a pl edge of suns on
deposit by a party, or a set-off, reduction, or other disposition of all or
part of an account pursuant to a pl edge.

(8) "POD designation" nmeans the designation of (i) a beneficiary in an
account payabl e on request to one party during the party's lifetinme and on the
party's death to one or nore beneficiaries, or to one or nore parties during
their lifetimes and on death of all of themto one or nore beneficiaries, or
(ii) a beneficiary in an account in the nane of one or nobre parties as trustee
for one or nore beneficiaries if the relationship is established by the terns
of the account and there is no subject of the trust other than the sums on
deposit in the account, whether or not paynment to the beneficiary is
ment i oned.

(9) "Receive," as it relates to notice to a financial institution, neans
receipt in the office or branch office of the financial institution in which
the account is established, but if the terms of the account require notice at
a particular place, in the place required.

(10) "Request" neans a request for paynent conmplying with all terns of
the account, including special requirements concerning necessary signatures
and regul ations of the financial institution; but, for purposes of this part,
if terms of the account condition paynment on advance notice, a request for
paynment is treated as imediately effective and a notice of intent to w thdraw
is treated as a request for paynent.

(11) "Sums on deposit" nmeans the bal ance payabl e on an account,

i ncluding interest and divi dends earned, whether or not included in the
current bal ance, and any deposit life insurance proceeds added to the account
by reason of death of a party.

(12) "Terns of the account” includes the deposit agreenment and ot her

terms and conditions, including the form of the contract of deposit.

Section 28-6-202. Limtation on Scope of Part.
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This part does not apply to (i) an account established for a
partnership, joint venture, or other organization for a business purpose, (ii)
an account controlled by one or nore persons as an agent or trustee for a
corporation, unincorporated association, or charitable or civic organization
or (iii) a fiduciary or trust account in which the relationship is established

other than by the ternms of the account.

Section 28-6-203. Types of Account; Existing Accounts.

(a) An account nmay be for a single party or nmultiple parties. A
mul ti ple-party account may be with or without a right of survivorship between
the parties. Subject to Section 28-6-212(c), either a single-party account or
a multiple-party account may have a POD desi gnhation, an agency designhation, or
bot h.

(b) An account established before, on, or after the effective date of
this part, whether in the formprescribed in Section 28-6-204 or in any other
form is either a single-party account or a rmultiple-party account, with or
wi t hout right of survivorship, and with or wi thout a POD designation or an
agency designation, within the meaning of this part, and is governed by this

part.

Section 28-6-204. Forms.

(a) A contract of deposit that contains provisions in substantially the
following formestablishes the type of account provided, and the account is
governed by the provisions of this part applicable to an account of that type:

UNI FORM SI NGLE- OR MULTI PLE- PARTY ACCOUNT FORM
PARTI ES [ Name One or Mre Parties]:

OWNERSHI P [ Sel ect One And Initial]
SI NGLE- PARTY ACCOUNT

______ MULTI PLE- PARTY ACCOUNT

Parties own account in proportion to net contributions unless there is
cl ear and convincing evidence of a different intent.
Rl GHTS AT DEATH [ Sel ect One And Initial]:

S| NGLE- PARTY ACCOUNT

At death of party, ownership passes as part of party's estate.
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SI NGLE- PARTY ACCOUNT W TH POD ( PAY ON DEATH) DESI GNATI ON

[ Name One Or More Beneficiaries]:

At death of party, ownership passes to POD beneficiaries and is not part
of party's estate.
______ MULTI PLE- PARTY ACCOUNT W TH RI GHT OF SURVI VORSHI P

At death of party, ownership passes to surviving parties.
______ MULTI PLE- PARTY ACCOUNT W TH RI GHT OF SURVI VORSHI P AND PCOD ( PAY ON DEATH)
DESI GNATI ON

[ Name One Or More Beneficiaries]:

At death of last surviving party, ownership passes to POD beneficiaries
and is not part of last surviving party's estate.
______ MULTI PLE- PARTY ACCOUNT W THOUT RI GHT OF SURVI VORSHI P

At death of party, deceased party's ownership passes as part of deceased
party's estate.
AGENCY (POVNER OF ATTORNEY) DESI GNATI ON [ Opti onal ]

Agents may make account transactions for parties but have no ownership or

rights at death unless named as POD beneficiaries.

[ To Add Agency Designation To Account, Name One Or Mre Agents]:

[Sel ect One And Initial]:

______ AGENCY DESI GNATI ON SURVI VES DI SABI LI TY OR | NCAPACI TY OF PARTI ES

______ AGENCY DESI GNATI ON TERM NATES ON DI SABI LI TY OR | NCAPACI TY OF
PARTI ES

(b) A contract of deposit that does not contain provisions in
substantially the form provided in subsection (a) is governed by the

provisions of this part applicable to the type of account that nost nearly

conforms to the depositor's intent.

Section 28-6-205. Designation of Agent.

(a) By a witing signed by all parties, the parties may designate as
agent of all parties on an account a person other than a party.

(b) Unless the terms of an agency designation provide that the authority

of the agent term nates on disability or incapacity of a party, the agent's
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authority survives disability and incapacity. The agent may act for a
di sabl ed or incapacitated party until the authority of the agent is
term nat ed.

(c) Death of the sole party or last surviving party term nates the

authority of an agent.

Section 28-6-206. Applicability of Part.

The provisions of Subpart 2 concerning beneficial ownership as between
parties or as between parties and beneficiaries apply only to controversies
bet ween those persons and their creditors and other successors, and do not
apply to the right of those persons to paynment as deternined by the terns of
the account. Subpart 3 governs the liability and set-off rights of financial
institutions that make paynments pursuant to it.

SUBPART 2
OWNERSHI P AS BETWEEN PARTI ES AND OTHERS

Section 28-6-211. Omership During Lifetine.

(a) In this section, "net contribution" of a party nmeans the sum of al
deposits to an account rmade by or for the party, less all paynments fromthe
account made to or for the party which have not been paid to or applied to the
use of another party and a proportionate share of any charges deducted from
the account, plus a proportionate share of any interest or dividends earned,
whet her or not included in the current balance. The termincludes deposit
life insurance proceeds added to the account by reason of death of the party
whose net contribution is in question.

(b) During the lifetime of all parties, an account belongs to the
parties in proportion to the net contribution of each to the suns on deposit,
unl ess there is clear and convincing evidence of a different intent. As
between parties married to each other, in the absence of proof otherw se, the
net contribution of each is presunmed to be an equal anount.

(c) A beneficiary in an account having a POD designation has no right to
sunms on deposit during the lifetime of any party.

(d) An agent in an account with an agency designati on has no benefici al

right to suns on deposit.

Section 28-6-212. Rights at Death.
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(a) Except as otherwise provided in this part, on death of a party suns
on deposit in a nultiple-party account belong to the surviving party or
parties. If two or nore parties survive and one is the surviving spouse of
the decedent, the ampunt to which the decedent, imedi ately before death, was
beneficially entitled under Section 28-6-211 belongs to the surviving spouse.

If two or nore parties survive and none is the surviving spouse of the
decedent, the ampunt to which the decedent, inmediately before death, was
beneficially entitled under Section 28-6-211 belongs to the surviving parties
in equal shares, and augments the proportion to which each survivor
i medi ately before the decedent's death, was beneficially entitled under
Section 28-6-211, and the right of survivorship continues between the
surviving parties.

(b) I'n an account with a POD designation:

(1) On death of one of two or nore parties, the rights in sums on
deposit are governed by subsection (a).

(2) On death of the sole party or the last survivor of two or nore
parties, suns on deposit belong to the surviving beneficiary or beneficiaries.

If two or nore beneficiaries survive, suns on deposit belong to themin equa
and undi vi ded shares, and there is no right of survivorship in the event of
death of a beneficiary thereafter. |f no beneficiary survives, suns on
deposit belong to the estate of the last surviving party.

(c) Sums on deposit in a single-party account w thout a POD designation,
or in a multiple-party account that, by the terns of the account, is wthout
right of survivorship, are not affected by death of a party, but the anmpunt to
whi ch the decedent, inmediately before death, was beneficially entitled under
Section 28-6-211 is transferred as part of the decedent's estate. A POD
designation in a multiple-party account w thout right of survivorship is
i neffective. For purposes of this section, designation of an account as a
tenancy in comon establishes that the account is without right of
survi vor shi p.

(d) The ownership right of a surviving party or beneficiary, or of the
decedent's estate, in suns on deposit is subject to requests for paynent made
by a party before the party's death, whether paid by the financial institution
before or after death, or unpaid. The surviving party or beneficiary, or the

decedent's estate, is |liable to the payee of an unpaid request for paynent.
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The liability is limted to a proportionate share of the anpunt transferred
under this section, to the extent necessary to discharge the request for

payment .

Section 28-6-213. Alteration of Rights.

(a) Rights at death under Section 28-6-212 are determned by the terns
of the account at the death of a party. The terns of the account may be
altered by witten notice given by a party to the financial institution to
change the terns of the account or to stop or vary payment under the terns of
the account. The notice nmust be signed by a party and received by the
financial institution during the party's lifetine.

(b) Aright of survivorship arising fromthe express terms of the

account, Section 28-6-212, or a POD designation, nay not be altered by wll.

Section 28-6-214. Accounts and Transfers Nontestanentary.

Except as provided in Part 2 of Article Il (elective share of surviving
spouse) or as a consequence of, and to the extent directed by, Section 28-
6-215, a transfer resulting fromthe application of Section 28-6-212 is
effective by reason of the terns of the account involved and this part and is

not testanentary or subject to Articles | through IV (estate adninistration).

Section 28-6-215. Rights of Creditors and O hers.

(a) If other assets of the estate are insufficient, a transfer resulting
froma right of survivorship or POD designation under this part is not
effective against the estate of a deceased party to the extent needed to pay
claims against the estate and statutory all owances to the surviving spouse and
chi l dren.

(b) A surviving party or beneficiary who receives paynent from an
account after death of a party is liable to account to the persona
representative of the decedent for a proportionate share of the amunt
received to which the decedent, imediately before death, was beneficially
entitled under Section 28-6-211, to the extent necessary to discharge the
claims and all owances described in subsection (a) remaining unpaid after
application of the decedent's estate. A proceeding to assert the liability

may not be conmenced unl ess the personal representative has received a witten
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dermand by the surviving spouse, a creditor, a child, or a person acting for a
child of the decedent. The proceedi ng nmust be conmenced within one year after
death of the decedent.

(c) A surviving party or beneficiary agai nst whom a proceeding to
account is brought may join as a party to the proceeding a surviving party or
beneficiary of any other account of the decedent.

(d) Sums recovered by the personal representative nmust be adm nistered
as part of the decedent's estate. This section does not affect the protection
fromclainms of the personal representative or estate of a deceased party
provided in Section 28-6-226 for a financial institution that makes paynment in

accordance with the terms of the account.

Section 28-6-216. Conmunity Property and Tenancy by the Entireties.

(a) A deposit of conmunity property in an account does not alter the
comunity character of the property or community rights in the property, but a
right of survivorship between parties married to each other arising fromthe
express ternms of the account or Section 28-6-212 nay not be altered by will.

(b) This part does not affect the | aw governing tenancy by the
entireties.

SUBPART 3
PROTECTI ON OF FI NANCI AL | NSTI TUTI ONS

Section 28-6-221. Authority of Financial Institution.

A financial institution may enter into a contract of deposit for a
mul ti ple-party account to the sane extent it may enter into a contract of
deposit for a single-party account, and may provide for a POD designation and
an agency designation in either a single-party account or a nultiple-party
account. A financial institution need not inquire as to the source of a
deposit to an account or as to the proposed application of a paynent from an

account.

Section 28-6-222. Paynment on Miltiple-Party Account.
A financial institution, on request, may pay sunms on deposit in a
mul ti pl e-party account to:
(1) one or nore of the parties, whether or not another party is

di sabl ed, incapacitated, or deceased when paynent is requested and whet her or
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not the party making the request survives another party; or

(2) the personal representative, if any, or, if there is none, the
heirs or devisees of a deceased party if proof of death is presented to the
financial institution showing that the deceased party was the survivor of al
ot her persons naned on the account either as a party or beneficiary, unless

the account is without right of survivorship under Section 28-6-212.

Section 28-6-223. Paynment on POD Desi gnati on.
A financial institution, on request, nay pay sunms on deposit in an
account with a POD designation to:

(1) one or nore of the parties, whether or not another party is
di sabl ed, incapacitated, or deceased when the paynent is requested and whet her
or not a party survives another party;

(2) the beneficiary or beneficiaries, if proof of death is
presented to the financial institution showing that the beneficiary or
beneficiaries survived all persons nanmed as parties; or

(3) the personal representative, if any, or, if there is none, the
heirs or devisees of a deceased party, if proof of death is presented to the
financial institution showing that the deceased party was the survivor of al

ot her persons naned on the account either as a party or beneficiary.

Section 28-6-224. Paynent to Designated Agent.

A financial institution, on request of an agent under an agency
designation for an account, nmay pay to the agent sunms on deposit in the
account, whether or not a party is disabled, incapacitated, or deceased when
the request is made or received, and whether or not the authority of the agent

term nates on the disability or incapacity of a party.

Section 28-6-225. Paynment to M nor
If a financial institution is required or permtted to make paynent
pursuant to this part to a minor designated as a beneficiary, paynment may be

made pursuant to the Uniform Transfers to M nors Act.

Section 28-6-226. Discharge.

(a) Paynment made pursuant to this part in accordance with the type of
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account discharges the financial institution fromall clainms for anpbunts so
pai d, whether or not the paynent is consistent with the beneficial ownership
of the account as between parties, beneficiaries, or their successors.

Payrment may be made whether or not a party, beneficiary, or agent is disabled,
i ncapacitated, or deceased when paynment is requested, received, or nade.

(b) Protection under this section does not extend to paynments nade after
a financial institution has received witten notice froma party, or fromthe
personal representative, surviving spouse, or heir or devisee of a deceased
party, to the effect that payments in accordance with the terns of the
account, including one having an agency designation, should not be pernitted,
and the financial institution has had a reasonabl e opportunity to act on it
when the payment is made. Unless the notice is withdrawn by the person giving
it, the successor of any deceased party nust concur in a request for paynent
if the financial institution is to be protected under this section. Unless a
financial institution has been served with process in an action or proceeding,
no other notice or other information shown to have been available to the
financial institution affects its right to protection under this section.

(c) Afinancial institution that receives witten notice pursuant to
this section or otherwi se has reason to believe that a dispute exists as to
the rights of the parties may refuse, without liability, to nmake paynments in
accordance with the terms of the account.

(d) Protection of a financial institution under this section does not
affect the rights of parties in disputes between thenmselves or their
successors concerning the beneficial ownership of sums on deposit in accounts

or payrments made from accounts.

Section 28-6-227. Set-Off.

W thout qualifying any other statutory right to set-off or lien and
subject to any contractual provision, if a party is indebted to a financial
institution, the financial institution has a right to set-off against the
account. The ampunt of the account subject to set-off is the proportion to
which the party is, or imediately before death was, beneficially entitled
under Section 28-6-211 or, in the absence of proof of that proportion, an

equal share with all parties.
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ARTI CLE VI |
(Reserved)
ARTICLE VI
EFFECTI VE DATE AND REPEALER
Section 28-8-101. Tinme of Taking Effect; Provisions for Transition.
(a) This Code takes effect on July 1, 1998.
(b) Except as provided el sewhere in this Code, on the effective date of
t hi s Code:

(1) the Code applies to governing instrunents executed by
decedents dying thereafter

(2) the Code applies to any proceedings in Court then pending or
thereafter commenced regardl ess of the tine of the death of decedent except to
the extent that in the opinion of the Court the former procedure should be
made applicable in a particular case in the interest of justice or because of
infeasibility of application of the procedure of this Code;

(3) every personal representative including a person adm nistering
an estate of a minor or inconpetent hol ding an appointment on that date,
continues to hold the appointment but has only the powers conferred by this
Code and is subject to the duties inmposed with respect to any act occurring or
done thereafter;

(4) an act done before the effective date in any proceedi ng and
any accrued right is not inpaired by this Code. If a right is acquired,
extingui shed or barred upon the expiration of a prescribed period of tinme
whi ch has commenced to run by the provisions of any statute before the
effective date, the provisions shall remain in force with respect to that
right;

(5) any rule of construction or presunption provided in this Code
applies to governing instruments executed before the effective date unless
there is a clear indication of a contrary intent;

(6) a person holding office as judge of the Court on the effective
date of this Act may continue the office of judge of this Court and may be
selected for additional ternms after the effective date of this Act even though

he does not neet the qualifications of a judge as provided in Article |

Section 28-8-102. Specific Repeal er and Renunberi ng.
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(a) The follow ng provisions of the Arkansas Code are repeal ed:
8§ 28-1-101 through 28-1-103; 88 28-1-109 through 28-1-117; 8§ 28-2-101
through 28-2-109; 88 28-8-101 and 102; §§ 28-9-201 through 28-9-220; 8§ 28-10-
101 through 28-10-111; 8§ 28-11-101 and 28-11-102; 88 28-11-201 through 28-11-
204; 88 28-11-301 through 28-11-307; 88 28-11-401 through 28-11-405; 88 28-24-
101 and 28-24-102; 88 28-25-101 through 28-25-110; 88 28-26-101 through 28-26-
105; 88 28-27-101 through 28-27-105; 8§ 28-39-101 through 28-39-105; §§ 28-39-
301 through 28-39-309; 8§ 28-39-401 through 28-39-407; 8§ 28-40-101 through
28-40-123; 88§ 28-40-301 through 28-40-303; 8§ 28-41-101 through 28-41-104; 88§
28-42-101 through 28-42-111; 88 28-48-101 through 28-48-109; 88 28-48-201
t hrough 28-48-209; 88 28-49-101 through 28-49-117; 88 28-50-101 through 28-50-
114; 88 28-51-101 through 28-51-109; 8§ 28-51-201 through 28-51-203; §§ 28-51-
301 through 28-51-309; 8§ 28-52-101 through 28-52-110; 8§ 28-53-101 through
28-53-119; 88§ 28-65-101 through 28-65-109; 8§ 28-65-201 through 28-65-220; 88§
28-65-301 through 28-65-323; 88 28-65-401 through 28-65-403; 88 28-65-501
t hrough 28-65-503; 88 28-65-601 through 28-65-603; 88 28-67-101 through 28-67-
111; 8 28-68-101; 88 28-68-201 through 28-68-203; 88 28-68-301 t hrough 28-68-
313; and 88 28-72-101 through 28-72-104.

(b) The follow ng Code provisions are renunbered:
O d Nunber New Number
§ 28-1-104 § 16-14-110
§ 28-1-105 § 16-14-111
§ 28-1-106 § 16-14-112
§ 28-1-107 § 16-14-113
§ 28-1-108 § 16-14-114
§ 28-14-101 § 28-6-301
§ 28-14-102 § 28-6-302
§ 28-14-103 § 28-6-303
§ 28-14-104 § 28-6-304
§ 28-14-105 § 28-6-305
§ 28-14-106 § 28-6-306
§ 28-14-107 § 28-6-307
§ 28-14-108 § 28-6-308
§ 28-14-109 § 28-6-309
§ 28-14-110 § 28-6-310
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§ 28-14-111 § 28-6-312
§ 28-14-112 § 28-6-311

Section 28-8-103. All provisions of this act of a general and pernmnent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmi ssion shall incorporate the sanme in the Code.

Section 28-8-104. |f any provision of this act or the application
thereof to any person or circunstance is held invalid, such invalidity shal
not affect other provisions or applications of the act which can be given
effect without the invalid provision or application, and to this end the

provi sions of this act are declared to be severable.

Section 28-8-105. All laws and parts of laws in conflict with this act

are hereby repeal ed.
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