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Stricken language would be deleted from present law. Underlined language would be added to present law.
As Engrossed: H2/5/97 H2/6/97
State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 HOUSE BILL 1338

By: Representatives Mullenix, Baker, Wallis, Milum, Hale, Terry Smith, Thomas, Bryant, Joe Hudson, Simmons, Purdom, Laverty,
Broadway and Northcutt

By: Senators Fitch, Hunter, and Canada

For An Act To Be Entitled
"AN ACT TO PROMOTE TOURI SM PRQJECT DEVELOPMENT | N THE
STATE OF ARKANSAS; TO PROVI DE STATE SALES TAX CREDI TS TO
QUALI FI ED TOURI SM PRQJECTS; AND FOR OTHER PURPCSES. "

Subtitle
"AN ACT TO PROMOTE DEVELOPMENT OF
TOURI ST ATTRACTI ONS. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. TITLE. This act shall be referred to, and may be cited as,

the "Arkansas Tourism Devel opnent Act."

SECTI ON 2. LEQ SLATI VE | NTENT. The General Assenbly finds and decl ares

that the general welfare and material well-being of the citizens of the State

of Arkansas depend, in |large measure, upon the devel opment of tourism

attractions in the state, and that it is in the best interests of the state to

i nduce the creation of new or the expansion of existing tourismattractions

within the state in order to advance the public purposes of relieving

unenpl oynent by preserving and creating jobs that would not exist if not for

the i nducenents to be offered by the state to approved conpani es, and by

preserving and creating sources of tax revenues for the support of public

services provided by the state; and that the authority prescribed by this act,

and the purposes to be acconplished under the provisions of this act, are

proper governnental and public purposes for which public noneys may be

expended; and that the inducenment of the creation or expansion of tourism

attraction projects is of paranount inportance, mandating that the provisions
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of this act be liberally construed and applied in order to advance public

pur poses.

SECTI ON 3. DEFI NI TI ONS. Whenever used or referred to in this act,

unl ess the context clearly indicates otherw se:

(a) "Agreenent" neans an agreenent entered into pursuant to Section 6

of this act, by and between the Director and an approved conpany, with respect

to a tourismattracti on project;

(b) "Approved Conpany" neans any eligible conpany that is seeking to

undertake a tourismattraction project and is approved by the Director

pursuant to Sections 5 and 6 of this act;

(c) "Approved Costs" nean:

(1) Obligations incurred for |abor and to vendors, contractors,

subcontractors, builders, suppliers, delivery men, and materialnmen in

connection with the acquisition, construction, equipping, and installation of

a tourismattraction project;

(2) The costs of acquiring real property or rights in rea

property in connection with a tourismattraction project, and any costs

i nci dental thereto;

(3) The cost of contract bonds and of insurance of all kinds that

may be required or necessary during the course of the acquisition,

construction, equipping, and installation of a tourismattracti on project

which is not paid by the vendor, supplier, delivery man, contractor, or

ot herwi se provided;

(4) Al costs of architectural and engi neering services,

i ncluding, but not Iinted to, estinmates, plans and specifications,

prelimnary investigations, and supervision of construction and installation

as well as for the performance of all the duties required by or consequent to

the acquisition, construction, equipping, and installation of a tourism

attracti on project;

(5) Al costs required to be paid under the terns of any contract

for the acquisition, construction, equipping, and installation of a tourism

attracti on project;

(6) Al costs required for the installation of utilities in

connection with a tourismattraction project, including, but not linmted to,

wat er, sewer, sewage treatnment, gas, electricity, and communi cati ons, and
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i ncluding off-site construction of utility extensions paid for by the approved

conmpany; and

(7) Al other costs conparable with those described in this

subsecti on.

(d) "Director" nmeans the Director of the Departnent of Parks and

Tourismof the State of Arkansas or his designated representative;

(e) "Eligible Conpany" means any corporation, limted liability

conpany, partnership, registered limted liability partnership, sole

proprietorship, or business trust, or any other entity operating or intending

to operate a tourismattraction project, whether owned or | eased, within the

state that nmeets the standards pronul gated by the Director pursuant to Section

4 of this act;

(f) "Final Approval" nmeans the action taken by the Director authorizing

the eligible conmpany to receive i nducements under Section 7 of this act;

(g) "lIncreased state sales tax liability" means that portion of an

approved conpany's reported state sales (gross receipts) tax liability

resulting fromtaxable sal es of goods and services to its custonmers at the

tourist attraction for any nonthly sales tax reporting period after the

approved conpany provides the certification required by Section 7(b) of this

section, which exceeds the reported state sales tax liability for sales to its

custoners for the sane nonth in the cal endar year inmediately precedi ng such

certification.

(h) "lInducenents" neans the Arkansas sales tax credit as prescribed in

Section 7 of this act;

(i) "Prelimnary Approval" neans the action taken by the Director

conditioning final approval by the Director upon satisfaction by the eligible

conpany of the requirenents of this act;

(j)(1) "TourismAttraction" neans:

(A) Cultural or historical site;

(B) A recreational or entertainnent facility;

(C An area of natural phenonenon or scenic beauty;

(D) A thene park;

(E) An anusenent or entertai nnent park;

(F) An indoor or outdoor play or nusic show,

(G Botanical gardens;

(H) Cultural or educational centers.
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(2) A tourismattraction shall not include:

(A) Lodging facilities, unless the facilities constitute a

portion of a tourismattraction project and represent |less than fifty percent

(50% of the total approved costs of the tourismattraction project;

(B) Facilities that are primarily devoted to the retai

sal e of goods, unless the goods are created at the site of the tourism

attraction project or if the sale of goods is incidental to the tourism

attracti on project;

(C) Facilities that are not open to the general public;

(D) Facilities that do not serve as a likely destination

where individuals who are not residents of the state would remain overnight in

comercial | odging at or near the tourismattracti on project;

(E) Facilities owned by the State of Arkansas or a

political subdivision of the state; or

(F) Facilities established for the purpose of conducting

| egal i zed gambling. However, a facility regul ated under Ark. Code Ann. £23-

110-101 et seq. or ©23-111-101 et seq. shall be a tourismattraction for

purposes of this Act for any approval project as outlined in subsection (j)(1)

of this section or for an approved project relating to parinmutuel racing at

the facility and not for establishing a casino or for offering casino-style

ganbl i ng.
(k) "Tourism Attraction Project” or "Project" means the acquisition

i ncluding the acquisition of real estate by | easehold interest with a m ni num

termof ten (10) years, construction, and equi pping of a tourismattraction;

the construction and installation of inprovements to facilities necessary or

desirable for the acquisition, construction, and installation of a tourism

attraction, including, but not limted to, surveys; installation of utilities,

whi ch may include, water, sewer, sewage treatnent, gas, electricity,

comuni cations, and sinilar facilities; and off-site construction of utility

extensions to the boundaries of the real estate on which the facilities are

|l ocated, all of which are to be used to inprove the econonic situation of the

approved conpany in a nmanner that shall allow the approved conpany to attract

persons.

SECTI ON 4. EVALUATI ON STANDARDS; TOURI SM ATTRACTI ON PRQJECT
APPLI CATI ONS; AND CONSULTI NG SERVI CES.

0127971030.rrs608



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: H2/5/97 H2/6/97 HB 1338

(a) The Director, with the approval of the State Parks, Recreation and

Travel Commi ssion, shall establish standards for the nmaking of applications

for inducenents to eligible conpanies and their tourismattracti on projects hy

the pronul gation of adnministrative regulations in accordance with 825-15-201

et seq..

(b) Wth respect to each eligible conmpany maki ng an application to the

Director for inducenents, and with respect to the tourismattracti on project

described in the application, the Director shall nake inquiries and request

mat erials of the applicant that shall include, but shall not be limted to,

mar keting plans for the project that target individuals who are not residents

of the state; a description and | ocation of the project; capital and other

antici pated expenditures for the project that indicate that the total cost of

the project shall exceed five hundred thousand dollars ($500,000) and the

anti ci pated sources of funding therefor; the anticipated enpl oynent and wages

to be paid at the project; business plans which indicate the average number of

days in a year in which the project will be in operation and open to the

public; and the antici pated revenues and expenses generated by the project.

Based upon a review of these naterials, if the Director determ nes that the

eligible conmpany and the tourismattraction project may reasonably satisfy the

criteria for final approval in subsection (c) of this section, then the

Director may consider granting a prelimnary approval of the eligible conpany

and the tourismattraction project pursuant to Section 5(b).

(c) After granting a prelininary approval, the Director shall engage

the services of a conpetent consulting firmto analyze the data nade avail abl e

by the eligible company and to collect and anal yze additional information

necessary to determne that, in the independent judgnent of the consultant,

the tourismattracti on project:

(1) Shall attract at |east twenty-five percent (25% of its

visitors from anmong persons who are not residents of the state;

(2) Shall have costs in excess of five hundred thousand dollars

($500, 000);

(3) Shall have a significant and positive econonic inpact on the

state considering, anong other factors, the extent to which the tourism

attraction project will conpete directly with existing tourismattractions in

the state, and the anpunt by which increased tax revenues fromthe tourism

attraction project will exceed the sales tax credit allowed pursuant to
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Section 7 of this act;

(4) Shall produce sufficient revenues and public demand to be

operating and open to the public on a regular and persistent basis; and

(5) Shall not adversely affect existing enployment in the state.

(d) The eligible company shall pay for the cost of the consultant's

report and shall cooperate with the consultant and provide all of the data

that the consultant deens necessary to nake its determ nation under subsection

(c) of this section.

SECTION 5. STANDARDS FOR PRELI M NARY AND FI NAL APPROVAL OF COMPANI ES
AND PROQJECTS.

(a) The Director, with the approval of the State Parks, Recreation and

Travel Commi ssion, shall establish standards for prelinm nary approval and

final approval of eligible conpanies and their projects by the pronul gati on of

administrative regul ations in accordance with 625-15-201, et seq.

(b) The Director may give its prelinminary approval by designating an

eligible conpany as a prelimnarily approved conpany and prelimnarily

aut hori zing the undertaking of the tourismattraction project.

(c) The Director shall review the report of the consultant prepared

pursuant to Section 4(c) of this act and other information that has been nmade

available to the Director in order to assist the Director in determ ning

whet her the tourismattraction project will further the purposes of this act.

(d) The criteria for final approval of eligible conpanies and tourism

attraction projects shall include, but shall not be limted to, the criteria

set forth in Section 4(c) of this act.

(e) After areview of the relevant naterials, the consultant's report,

other informati on nade available to the Director, and conpl eti on of other

inquiries, the Director may give its final approval to the eligible conpany's

application for a tourismattraction project and nay grant to the eligible

conpany the status of an approved conpany. The deci sion reached by the

Director may be appeal ed by the eligible conpany to the State ParKks,

Recreati on and Travel Comm ssion. The decision of the State Parks, Recreation

and Travel Commi ssion shall constitute the final adm nistrative decision of

the Departnent of Parks and Tourism

SECTI ON 6. CONTRACTS.
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(a) Upon granting final approval, the Director may enter into an

agreenent with an approved conmpany with respect to its tourismattraction

project. The terns and provisions of each agreenment shall include, but shal

not be limted to:

(1) The amount of approved costs, which shall be deterni ned by

negoti ati ons between the Director and the approved conpany;

(2) A date certain by which the approved conpany shall have

conpleted the tourismattraction project. Wthin three (3) nonths of the

conpl eti on date, the approved conpany shall docunment the actual cost of the

tourismattraction project through a certification of such costs by an

i ndependent certified public accountant acceptable to the Director; and

(3) The followi ng provisions:

(A) The termshall be ten (10) years fromthe later of:

(1) The date of the final approval of the tourism

attraction project; or

(2) The conpletion date specified in the agreenent,

if such conpletion date is within two (2) years of the date of the fina

approval of the tourismattraction project. However, the termof the

agreenent may be extended for up to two (2) additional years by the Director

with the advice and consent of the Director of the Departnment of Finance and

Adm nistration, if the Director deternines that the failure to conplete the

tourismattraction project within two (2) years resulted from unantici pated

and unavoi dabl e delay in the construction of the tourismattracti on project,

the project as originally planned will require nore than two (2) years to

conplete, or resulted froma nmerger, acquisition or other change in business

owner shi p or business structure.

(B) In any sales tax reporting period during which an

agreenent is in effect, if the increased state sales tax liability of the

approved conpany exceeds the state sales tax credit available to the approved

conpany, then the approved conpany shall pay the excess to the state as sal es

t ax;

(C Wthin forty-five (45) days after the end of each

cal endar year of the approved conpany, the approved conpany shall supply the

Director with such reports and certifications as the Director nmay request

denonstrating to the satisfaction of the Director that the approved conpany is

in conpliance with the provisions of this act; and
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(D) The approved conmpany shall not receive a credit against

the Arkansas sales tax inmposed by Ark. Code Ann. 626-52-301 et seq. with

respect to any cal endar year if:

(1) In any calendar year followi ng the fourth year of

the agreenent, the tourismattraction project fails to attract at |east

twenty-five percent (25% of its visitors from anmpng persons who are not

residents of the state; or

(2) In any cal endar year following the first year of

the agreenment, the tourismattraction project is not operating and open to the

public on a regular and persistent basis.

(b) The Agreenent shall not be transferrable or assignable by the

approved conpany without the witten consent of the Director

(c) |If the approved conmpany utilizes sales tax credits which are

subsequent |y di sall owed, then the approved conpany will be liable for the

paynment to the Director of the Departnment of Finance and Administration of al

taxes resulting fromthe disallowance of the credits plus applicable penalties

and i nterest.

(d) The Director shall provide a copy of each agreenent entered into

with an approved conpany to the Director of the Departnment of Finance and

Adm ni stration.

SECTION 7. TOURI SM ATTRACTI ON PRQIECT SALES TAX CREDIT.

(a) Upon receiving notification fromthe Director that an approved

conpany has entered into a tourismproject agreenment and is entitled to the

sales tax credits provided by this act, the Director of the Departnent of

Fi nance and Adnini stration shall provide the approved conpany with such forns

and instructions as are necessary to claimthose credits.

(BY(1) (A (i) An approved conpany whose agreenment provides that it shal

expend approved costs of nore than five hundred thousand dollars ($500, 000)

but less than one mllion dollars ($1,000,000) shall be entitled to a credit

if the conpany certifies to the Director of the Departnment of Finance and

Administration that it has expended at |east $500,000 in approved costs, and

the Director certifies that the approved conpany is in conpliance with this

Act. The Director of the Departnment of Finance and Administration shall then

i ssue a sales tax credit memorandumto the approved conpany equal to 10% of

the approved costs. Subsequent requests for credit for additional certified
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approved costs in excess of $500,000 but less than $1 million shall result in

a sales tax credit equal to 10% of the approved costs.

(ii) If the conpany subsequently expends additional certified

approved costs so that the total ampunt of expended approved costs exceeds

$1, 000,000, then the sales tax credit nmermorandum shall equal 25% of the

approved costs in excess of $1,000, 000.

(B) An approved conpany whose agreenent provides that it shal

expend approved costs in excess of one mllion dollars ($1,000,000) shall be

entitled to a credit if the conpany certifies to the Director of the

Depart nent of Finance and Administration that it has expended at | east one

mllion dollars ($1,000,000) in approved costs and the Director certifies that

the approved conpany is in conpliance with this Act. The Director of the

Depart nent of Finance and Administration shall then issue a sales tax credit

menorandum to the approved conpany equal to 25% of the approved costs. The

credit on all subsequent additional certified approved costs shall be equal to

25% of the costs.

(C) The Director of the Departnment of Finance and Administration

may require proof of expenditures. Additional credit nmenorandum nmay be issued

as the approved conpany certifies additional expenditures of approved costs.

(2) No sales tax credit nmenorandum shall be issued for any

approved costs expended after the expiration of two (2) years fromthe date

the agreenment was signed by the Director and the approved conpany. However,

the Director, with the advice and consent of the Director of the Departnment of

Fi nance and Adninistration, may authorize sales tax credits for approved costs

expended up to four (4) years fromthe date the agreenent was signed if the

Director deternmines that the failure to conplete the tourismattraction

project within two (2) years resulted from

(i) Unanticipated and unavoi dable delay in the construction

of the tourismattraction project;

(ii) The tourismattraction project, as originally planned,

will require nore than two (2) years to conplete; or

(iii) A change in business ownership or business structure

resulting froma nerger or acquisition.

(c) The credit menmorandum i ssued pursuant to paragraph (b) above may be

used to offset a portion of the reported state sales (gross receipts) tax

liability of the approved conpany for all sales tax reporting periods
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followi ng the i ssuance of the credit nenorandum subject to the foll ow ng

limtations:

(1) Only increased state sales tax liability as defined in this

act may be offset by the issued credit;

(2) (A) An approved conpany whose agreenent provides that it shal

expend approved costs in excess of one mllion dollars ($1,000,000) shall be

entitled to use only 10% of the ampunt of each issued credit to offset

i ncreased state sales tax liability during each cal endar year, plus the amunt

of any unused credit carried forward froma prior cal endar year; and,

(B) An approved conpany whose agreenent provides that it shal

expend approved costs of nore than five hundred thousand dollars ($500, 000)

but I ess than one mllion dollars ($1,000,000) shall be entitled to use only

20% of the ampunt of each issued credit to offset increased state sal es tax

liability during each cal endar year, plus the ampunt of any unused credit

carried forward froma prior cal endar year; and,

(3) Al issued credit nenoranda shall expire at the end of the

month follow ng the expiration of the Agreement as provided in Section 6 of

this act.

(d) The approved conpany shall have no obligation to refund or

ot herwi se return any anount of this credit to the person fromwhomthe sal es

tax was coll ected.

(e) By April 1 of each year, the Director of the Departnment of Finance

and Admi nistration shall certify to the Director the state sales tax liability

of the approved conpani es receiving i nducenents under this section, and the

anpbunt of state sales tax credits taken during the precedi ng cal endar year

(f) The Director of the Departnment of Finance and Adm ni stration may

promul gate adnini strative regul ations as are necessary for the proper

adm nistration of this act. The Director of the Departnment of Finance and

Adm ni stration may al so devel op such formand instructions as are necessary

for an approved conpany to claimthe sales tax credit provided by this act.

(g) The Director of the Departnment of Finance and Adm ni stration shal

have the authority to obtain any information necessary fromthe approved

conpany and the Director of the Departnment of Parks and Tourismto verify that

approved conpani es have received the proper anpunts of sales tax credits as

authorized by this act; The Director of the Department of Finance and

Adm ni stration shall demand the repaynent of any credits taken in excess of
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the credit allowed by this act.

SECTI ON 8. LI BERAL CONSTRUCTI ON. This act shall be construed liberally

to effectuate the legislative intent, and the purpose of this act is conplete

and i ndependent authority for the performance of each and every act and thing

herei n authorized, and all powers herein granted shall be broadly interpreted

to effectuate such intent and purposes and not as a limtation of powers.

SECTION 9. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 10. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 11. All laws and parts of laws in conflict with this act are

her eby repeal ed.

SECTI ON 12. EMERGENCY CLAUSE. It is hereby found and decl ared that

tourismrelated industries and busi nesses are suffering severe and irreparabl e

harm due to a decline in the nunber of tourists visiting this state; that the

preservation of these tourist related industries and businesses is vitally

i mportant to the econony of this state; that unless additional tourist

attractions are built and devel oped in Arkansas many current jobs in these

tourist related industries and businesses will be |ost forever and causing

severe econom ¢ hardship in this state; that this act is designhed to encourage

the devel opment and construction of tourist attractions in Arkansas and to

preserve the jobs of those Arkansans who earn their livelihood fromtouri st

related industries and busi nesses. Therefore, an energency is declared to

exi st, and this act being necessary for the preservation of the public peace,

heal th, and safety, shall take effect and be in force fromthe date of its

approval
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