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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 HOUSE BILL 1413

By: Representative Newman

For An Act To Be Entitled
“AN ACT TO AMEND THE ARKANSAS | NSURANCE CODE TO PERM T
FULL UTI LI ZATI ON OF THE EXPERTI SE OF THE COWM SSI ONER TO
| NVESTI GATE AND DI SCOVER FRAUDULENT | NSURANCE ACTS MORE
EFFECTI VELY, HALT FRAUDULENT | NSURANCE ACTS AND ASSI ST AND
RECEI VE ASS|I STANCE FROM STATE, LOCAL AND FEDERAL LAW
ENFORCEMENT AND REGULATORY AGENCI ES | N ENFORCI NG LAWS
PROHI BI TI NG FRAUDULENT | NSURANCE ACTS; AND FOR OTHER
PURPCSES. "

Subtitle
" AVENDI NG THE | NSURANCE CODE TO MORE
EFFECTI VELY HALT FRAUDULENT | NSURANCE
ACTS. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:
SECTION 1. Chapter 66 of Title 23 of the Arkansas Code is hereby anended

by inserting an additional subchapter to read as foll ows:

"23-66-501. Definitions.

As used in this subchapter, unless the context otherw se requires:

(a) Actual malice_ nmeans know edge that information is false, or

reckl ess disregard of whether it is fal se.

(b) Business of insurance neans the witing of insurance or the

reinsuring of risks by an insurer, including acts necessary or incidental to

writing insurance or reinsuring risks and the activities of persons who act

as, or are officers, directors, agents or enployees of insurers, or who are

ot her persons authorized to act on their behalf.

(c) Conmissioner neans the | nsurance Comni ssioner of this state.
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(d) Fraudul ent insurance act nmeans an act or onission committed by a

person who, knowingly and with intent to defraud, commits, or conceal s any

mat erial information concerning, one or nore of the foll ow ng:

(1) Presenting, causing to be presented or preparing with

knowl edge or belief that it will be presented to an insurer, a reinsurer

broker or its agent, or by a broker or agent, false information as part of, in

support of, or concerning a fact material to one or nore of the follow ng:

(A) An application for the issuance or renewal of an

i nsurance policy or reinsurance contract;

(B) The rating of an insurance policy or reinsurance

contract;

(C A claimfor paynent or benefit pursuant to an insurance

policy or reinsurance contract;

(D) Premiunms paid on an insurance policy or reinsurance

contract;

(E) Paynments nade in accordance with the terns of an

i nsurance policy or reinsurance contract;

(F) A docunent filed with the conm ssioner or the chief

i nsurance regul atory official of another jurisdiction

(G The financial condition of an insurer or reinsurer;

(H The formation, acquisition, nerger, reconsolidation,

di ssolution or withdrawal fromone or nore |ines of insurance or reinsurance

in all or part of this state by an insurer or reinsurer;

(1) The issuance of witten evidence of insurance; or

(J) The reinstatenent of an insurance policy.

(2) Solicitation or acceptance of new or renewal insurance risks

on behalf of an insurer, reinsurer or other person engaged in the business of

i nsurance by a person who knows or should know that the insurer or other

person responsible for the risk is insolvent at the tinme of the transaction

(3) Renpval, conceal ment, alteration or destruction of the assets

of records of an insurer, reinsurer or other person engaged in the business of

i nsur ance;

(4) WIIful enbezzlement, abstracting, purloining or conversion of

moni es, funds, premuns, credits or other property of an insurer, reinsurer or

person engaged in the business of insurance;

(5) Transaction of the business of insurance in violation of |aws
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requiring a license, certificate of authority or other legal authority for the

transaction of the business of insurance; or

(6) Attenpt to conmit, aiding or abetting in the conm ssion of, or

conspiracy to commit the acts or onissions specified in this subsection.

(e) (1) Insurance_ nmeans a contract or arrangenment in which one

undert akes to:

(A) Pay or indemmify another as to loss fromcertain

contingencies called risks , including through reinsurance;

(B) Pay or grant a specified anbunt or deterni nable benefit

to another in connection with ascertainable risk contingencies;

(C) Pay an annuity to another; or

(D) Act as surety.

(2) _Insurance_ shall, for the purposes of this subchapter, be

deened to include any definition used in the Arkansas | nsurance Code.

(f) _Insurer nmeans a person entering into arrangenents or contracts of

i nsurance or reinsurance and who agrees to performany of the acts set forth

in subsection (d) of this section. A person is an insurer regardl ess of

whet her the person is acting in violation of laws requiring a certificate of

authority or regardl ess of whether the person denies being an insurer.

(g) NAIC neans the National Association of Insurance Conm ssioners.

(h) (1) Person_ neans an individual, a corporation, a partnership, an

association, a joint stock conmpany, a trust, an unincorporated organi zation,

or any sinmlar entity or any conbinati on of the foregoing;

(2) Person_shall, for the purposes of this subchapter, be deened

to include any definition used in the Arkansas | nsurance Code.

(i) Policy neans an individual or group policy, group certificate,

contract or arrangenment of insurance or reinsurance affecting the rights of a

resident of this state or bearing a reasonable relation to this state,

regardl ess of whether delivered or issued for delivery in this state.

(j) _Reinsurance_nmeans a contract, binder of coverage (including

pl acenent slip) or arrangenment under which an insurer procures insurance for

itself in another insurer as to all or part of an insurance risk of the

originating insurer.

23-66-502. Fraudul ent Insurance Acts, Interferences and Participation of

Convi cted Fel ons Prohibited.
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(a) A person shall not commit a fraudul ent insurance act.

(b) A person shall not knowingly or intentionally interfere with the

enforcenent of the provisions of this subchapter or investigations of

suspected or actual violations of this subchapter.

(c) (1) A person convicted of a felony involving di shonesty or breach

of trust shall not participate in the business of insurance.

(2) A person in the business of insurance shall not know ngly or

intentionally pernit a person convicted of a felony involving di shonesty or

breach of trust to participate in the business of insurance.

23-66-503. Fraud Warni ng Required.

(a) dAaimforns, proofs of loss, or any sinilar docunents, however

desi gnat ed, seeki ng paynment or benefit pursuant to an insurance policy, and

applications for insurance, regardless of the formof transni ssion, shal

contain the foll owing statement or a substantially sinilar statenent:

_Any person who knowi ngly presents a false or fraudulent claimfor

payment of a |loss or benefit or knowi ngly presents false information in

an application for insurance is guilty of a crine and may be subject to

fines and confinement in prison.

(b) The lack of a statement as required in subsection (a) of this

section does not constitute a defense in any prosecution for a fraudul ent

i nsurance act.

(c) Policies issued by unauthorized insurers shall contain a statenent

di sclosing the status of the insurer to do business in the state where the

policy is delivered or issued for delivery or the state where coverage is in

force. The requirement of this subsection may be satisfied by a disclosure

specifically required by 823-65-307.

(d) All persons to whomthis section applies shall have six (6) nmonths

fromthe effective date of this section to conply with the requirenents

her eof .

(e) The requirenents of this section shall not apply to reinsurance

proofs of |oss or applications.

23-66-504. Investigative Authority of the Conmi ssioner

The conmi ssioner may investigate suspected fraudul ent insurance acts and

persons engaged in the business of insurance.
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23-66-505. Mandatory Reporting of Fraudul ent |nsurance Acts.

(a) A person engaged in the business of insurance having know edge or a

reasonabl e belief that a fraudul ent insurance act is being, will be, or has

been committed shall provide to the conm ssioner the information required by,

and in a manner prescribed by, the conmni ssioner

(b) Any person engaged in the business of insurance who knowingly fails

to report as required by subsection (a) of this section shall be guilty of a

nm sdenmeanor and upon convi ction shall be punished by a fine not to exceed one

t housand dollars ($1,000) or by inprisonment for a period not to exceed one

(1) year, or by both fine and inprisonnent.

(c) Any other person having know edge or a reasonable belief that a

fraudul ent insurance act is being, will be, or has been conmtted nmay provide

to the commi ssioner the information required by, and in a nanner prescribed

by, the commi ssi oner

23-66-506. Imunity fromLiability.

(a) There shall be no civil liability for libel, slander or any other

cause of action inposed on, and no cause of action shall arise froma person_s

furni shing i nformati on concerni ng suspected, anticipated or conpl eted

fraudul ent insurance acts, if the information is provided to or received from

(1) The commi ssioner or the conmi ssioner_ s enpl oyees, agents or

represent at ives;

(2) Federal, state, or local |aw enforcenent or regulatory

officials or their enpl oyees, agents or representatives;

(3) A person enployed by or authorized by an insurer whose

activities include the investigation or reporting of suspected fraudul ent

i nsurance acts when furni shing, disclosing, or requesting informati on on such

suspected fraudul ent insurance acts to or froma person enpl oyed by or

aut horized by other insurers or insurer organi zations acting in the sane

capacity; or

(4) The NAIC or its enpl oyees, agents or representatives.

(b) Subsection (a) of this section shall not apply to statenents nade

with actual malice. In an action brought against a person for filing a report

or furnishing other information concerning a fraudul ent insurance act, the

party bringing the action shall plead specifically any allegation that

0130971330.clb036



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

HB 1413

subsection (a) of this section does not apply because the person filing the

report or furnishing the information did so with actual nmlice.

(c) This section does not abrogate or nodify comon | aw or statutory

privileges or inmunities enjoyed by a person described in subsection (a) of

this section.

23-66-507. Confidentiality.

(a) Notwithstanding any other provision of |aw, the docunents and

evi dence provi ded pursuant to 23-66-505 or obtained by the conmm ssioner in an

i nvestigation of suspected or actual fraudul ent insurance acts shall be

privil eged and confidential and shall not be a public record and shall not be

subj ect to discovery or subpoena in a civil or crimnal action until the

matter under investigation is closed by the Insurance Fraud | nvestigation

Division with the consent of the comm ssioner.

(b) Subsection (a) of this section does not prohibit rel ease by the

comi ssi oner of docunents and evi dence obtained by the |Insurance Fraud

I nvestigation Division in an investigation of suspected or actual fraudul ent

i nsurance acts:

(1) In administrative or judicial proceedings to enforce | aws

adm ni stered by the conmi ssion;

(2) To federal, state, or local |aw enforcenment or regul atory

agencies, to an organi zation established for the purpose of detecting and

preventing fraudul ent insurance acts or to the NAIC, or

(3) At the discretion of the conmi ssioner, to a person in the

busi ness of insurance that is aggrieved by a fraudul ent i nsurance act.

(c) Release of docunents and evi dence under subsection (b) of this

section does not abrogate or modify the privilege granted in subsection (a) of

this section.

23-66-508. Creation and Purpose of the |Insurance Fraud |Investigation

Di vi si on.

(a) The Insurance Fraud |Investigation Division is established within the

Arkansas | nsurance Departnment. The commi ssioner shall appoint the full-tinme

supervi sory and investigative personnel of the Insurance Fraud | nvestigation

Di vi sion, who shall be qualified by training and experience to performthe

duties of their positions. The conm ssioner shall also appoint clerical and
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ot her staff necessary for the Insurance Fraud |Investigation Division to carry

out its duties and responsibilities under this subchapter

(b) It shall be the duty of the Insurance Fraud | nvestigation Division

(1) Initiate i ndependent inquiries and conduct independent

i nvestigations when the Insurance Fraud I nvestigation Division has cause to

believe that a fraudul ent insurance act nay be, is being, or has been

commi tted;

(2) Review reports or conplaints of alleged fraudul ent insurance

activities fromfederal, state and | ocal |aw enforcenment and regul atory

agenci es, persons engaged in the business of insurance, and the public to

deterni ne whether the reports require further investigation and to conduct

t hese investigations; and

(3) Conduct independent exami nations of all eged fraudul ent

i nsurance acts and undertake i ndependent studies to deternine the extent of

fraudul ent i nsurance acts.

(c) The Insurance Fraud |Investigation Division shall have the authority

(1) Issue subpoenas to exam ne any individual under oath and to

conpel the production of records, books, papers, contracts, and other

docunments. Subpoenas shall be served in the sane manner as if issued by a

circuit court. |If any individual fails to obey a subpoena i ssued and served

pursuant to this subsection, upon application of the Insurance Fraud

I nvestigation Division, the Pulaski County Circuit Court or the circuit court

of the county where the subpoena was served, nmay issue an order requiring the

i ndi vidual to conply with the subpoena. Any failure to obey the order of the

court may be puni shed by the court as contenpt thereof;

(2) Adnminister oaths and affirmations;

(3) Share records and evidence with federal, state or |ocal |aw

enforcenent or regul atory agencies;

(4) Make crimnal referrals to prosecuting authorities. The

prosecuting attorney of the judicial district where a crininal referral has

been made shall, for the purpose of assisting in such prosecution, have the

authority to appoint as special deputy prosecuting attorneys licensed

attorneys in the enploynment of the Insurance Fraud I nvestigation Division. The

prosecuting attorney shall have the right and discretion to proceed agai nst
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any person or organization on crimnal referrals nade hereunder, both

organi zati onal and individual liability being intended; and

(5) Conduct investigations outside of this state. |If the

i nformation the |Insurance Fraud |Investigation Division seeks to obtain is

| ocated outside this state, the person fromwhomthe information is sought may

make the information available to the Insurance Fraud | nvestigation Division

to exami ne at the place where the information is |ocated. The |Insurance Fraud

I nvestigation Division nay designate representatives, including officials of

the state in which the matter is |located, to inspect the information of behalf

of the Insurance Fraud |Investigation Division, and the |Insurance Fraud

I nvestigation Division nay respond to simlar requests fromofficials of other

st at es.

23-66-509. O her Law Enforcenment of Regul atory Authority.

Thi s subchapter shall not:

(1) Preenpt the authority or relieve the duty of other |aw enforcenent

or regulatory agencies to investigate, exanm ne and prosecute suspected

vi ol ations of |aw,

(2) Prevent or prohibit a person fromdisclosing voluntarily informtion

concerning insurance fraud to a | aw enforcenent or regul atory agency ot her

than the I nsurance Fraud |Investigation Division; or

(3) Limt the powers granted el sewhere by the laws of this state to the

comi ssi oner or the Insurance Fraud I nvestigation Division to investigate and

exani ne possible violations of law and to take appropriate acti on agai nst

wr ongdoer s.

23-66-510. Insurer Antifraud Initiative.

(a) Insurers shall have antifraud initiatives reasonably calculated to

detect, prosecute and prevent fraudul ent insurance acts. Antifraud

initiatives may include, but are not limted to:

(1) Fraud investigators, who nmay be insurer enpl oyees or

i ndependent contractors; or

(2) An antifraud plan subnmitted to the comr ssioner. Antifraud

pl ans subnitted to the conm ssioner shall be privil eged and confidential and

shall not be a public record and shall not be subject to discovery or subpoena

in acivil or crimnal action
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(b) Upon the written request of an insurer, the commi ssioner nmay grant

an exenption fromthe requirenments of this section if he determ nes that such

an exenption would not be detrinmental to the interests of the public.

23-66-511. Regul ati ons.

The conmi ssi oner may promnul gate reasonabl e rul es and regul ati ons deened

necessary by the conm ssioner for the adnministration of this subchapter

23-66-512. Penal ti es.

A person who violates this subchapter is subject to the follow ng:

(1) Suspension or revocation of |license, civil penalties of up to ten

t housand dollars ($10,000) per violation, or both. Suspension or revocation

of license and inposition of civil penalties shall be pursuant to an order of

t he conmi ssioner issued under 8§823-61-301 et seq. The conm ssioner_s order

may require a person found to be in violation of this subchapter to make

restitution to persons aggrieved by violations of this subchapter; and

(2) A person convicted of a violation of 23-66-502 by a court of

conpetent jurisdiction shall be guilty of a Class D felony. A person

convicted of a violation of 23-66-502 shall be ordered to pay restitution to

persons aggrieved by the violation of this subchapter. Restitution shall be

ordered in addition to a fine or inprisonnent; and

(3) A person convicted of a felony violation of this subchapter pursuant

to subsection (2) of this section shall be disqualified fromengaging in the

busi ness of insurance."”

SECTION 2. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 3. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 4. Al laws and parts of laws in conflict with this act are
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