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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 HOUSE BILL 1585
By: Representative Wilson
For An Act To Be Entitled

"AN ACT PERTAI NI NG TO THE WRONGFUL DI SCHARGE FROM EMPLOYMENT; AND
FOR OTHER PURPOSES. "

Subtitle
" AN ACT PERTAI NI NG TO THE WRONGFUL
DI SCHARGE FROM EMPLOYMENT; AND FOR OTHER
PURPCSES. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. For purposes of this act:

(a) ¥Constructive discharge= neans the voluntary term nation of

enpl oyment by an enpl oyee because of a situation created by an act or om ssion

of the enployer which an objective, reasonable person would find so

intolerable that voluntary term nation is the only reasonable alternative.

Constructive di scharge does not nean voluntary term nation because of an

enpl oyerd s refusal to pronote the enpl oyee or inprove wages,

responsi bilities, or other terns and conditi ons of enploynent.

(b) ¢Discharge= nmeans constructive discharge as defined in this

section and any other termnation of enploynent, including resignation,

elinmnation of the job, layoff for lack of work, failure to recall or rehire,

and any other cutback in the number of enployees for a legitimate business

reason.

(c) ¥Enpl oyee= means an individual who works for hire, including an

i ndi vi dual enployed in a supervisory, nmanagerial, or confidential position
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but does not include a person who is an i ndependent contractor

(d) ¥Enpl oyer= neans a person that has enployed five (5) or nore

enpl oyees for each working day in each of twenty (20) or nore cal endar weeks

in the two (2) year period i mediately preceding a ternination, excluding:

(1) A parent, spouse, child, or other nenber of the enpl oyer Hs

i mediate famly or of the immediate famly of an individual having a

controlling interest in the enpl oyer

(2) This state, a political subdivision, county, school district,

a muni ci pal corporation, or any other governnmental subdivision, agency, or

instrunmentality.

(e) ¥Fringe benefits= nmeans the value of any enpl oyer-paid vacation

| eave, sick |leave, nedical insurance plan, disability insurance plan, life

i nsurance plan, and pension benefit plan in force on the date of the

term nation.

(f) ¢Good causex= means:

(i) a reasonable basis for term nation of the enpl oyeeHs

enpl oyment in view of relevant factors and circunmstances, including the

enpl oyees duties, responsibilities, conduct on the job or otherw se, job

performance, and enpl oynent record; and

(ii) the exercise of business judgnent in good faith by the

enpl oyer, including setting its economic or institutional goals and

deternmi ning methods to achi eve those goal s, organi zing or reorganizing

operations, discontinuing, consolidating, or divesting operations or positions

or parts of operations or positions, determining the size of its work force

and the nature of the positions filled by its work force, and deternining and

changi ng standards of performance for positions.

(g) ¥Good faith= nmeans honesty in fact.

(h) ¥Pay= nmeans hourly wages or periodic salary, including tips,

regul arly paid and nondi scretionary conm ssions and bonuses, and regul arly

pai d overtine, but does not include fringe benefits.

(i) ¥Person= nmeans an individual, corporation, estate, trust,

partnershi p, association, joint venture, unincorporated association, |abor

uni on, or any other legal or entity, excluding governnent and a governnental

subdi vi si on, agency or instrunmentality.

(j) ¥Public policy= mneans a policy in effect at the tinme of the

di scharge concerning the public health, safety, or welfare established by
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constitutional provision, statute, or adnministrative rule.

SECTION 2. A discharge is wongful if:

(a) It was in retaliation for the enpl oyeeds refusal to violate public

policy or for reporting a violation of public policy;

(b) The enpl oyer violated the express provisions of its own witten

personnel policy; or

(c) The discharge was not for good cause.

(d) Subsection (c) applies only to an enpl oyee who has been enpl oyed by

the sane enployer for a total period of one (1) year or nore and has worked

for the enployer for at least five hundred and twenty (520) hours during the

twenty-six (26) weeks i medi ately preceding the ternmination. A layoff or

other break in service is not counted in determ ning whether an enpl oyeeHs

peri od of enploynment totals one (1) year, but the enployee is considered to be

enpl oyed during paid vacations and other authorized |leaves. |f an enployee is

rehired after a break in service exceeding one (1) year, not counting absences

due to | abor disputes or authorized | eaves, the enpl oyee is considered to be

newly hired. The twenty-six (26) week period for purposes of this subsection

does not include any week during which the enpl oyee was absent because of

| ayoffs of one (1) year or less, paid vacations, authorized |eaves, or |abor

di sput es.

SECTION 3. (a) |If an enployer has conmmitted a wongful discharge, the

enpl oyee may be awarded | ost wages and fringe benefits for a period not to

exceed four (4) years after the date of discharge, together with ten percent

(1099 interest thereon. Interimearnings, including amounts the enpl oyee

coul d have earned with reasonable diligence, shall be deducted fromthe amunt

awarded for | ost wages. Before interimearnings are deducted from |l ost wages,

there shall be deducted fromthe interimearnings any reasonabl e anpunts

expended by the enployee in searching for, obtaining, or relocating to new

enpl oyment .

(b) The enpl oyee may recover punitive damges otherw se all owed by | aw

if it is established by clear and convinci ng evidence that the enpl oyer

engaged in actual fraud or actual malice in the discharge of the enployee in

vi ol ati on of public policy.

(c) There is no right under any legal theory to damages for w ongful
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di scharge under this act for pain and suffering, enotional distress,

conpensat ory danmmges, punitive damages, or any other form of damages, except

as provided for in subsections (a) and (b) of this section.

SECTION 4. (a) An action under this act nust be filed in the court of

proper juridiction within one (1) year after the date of discharge.

(b) If an enployer maintains witten internal procedures, other than

those specified in section 5, under which an enpl oyee may appeal a di scharge

within the organizational structure of the enployer, the enpl oyee shall first

exhaust those procedures prior to filing an action under this act. The

enpl oyeeds failure to exhaust available internal procedures is a defense to

an action brought under this act. |If the enployerHs internal procedures are

not conpleted within ninety (90) days after the date the enployee initiates

the internal procedures, the enployee may file an action under this act and

for purposes of this subsection, the enployerHs internal procedures are

consi dered exhausted. The limtation period in subsection (a) is tolled unti

the procedures are exhausted. In no case may the provisions of the

enpl oyer Hs internal procedures extend the limitation period in subsection (a)

nore than one hundred and twenty (120) days.

(c) If the enployer maintains witten internal procedures under which

an enpl oyee may appeal a discharge within the organi zati onal structure of the

enpl oyer, the enployer shall within seven (7) days after the date of the

di scharge notify the discharged enpl oyee of the exi stence of such procedures

and shall supply the discharged enpl oyee with a copy. |If the enployer fails

to conply with this subsection, the discharged enpl oyee need not conply with

subsection (b).

SECTION 5. This act shall not apply to a discharge:

(a) That is subject to any state or federal statute that provides a

procedure or renedy for contesting the dispute. Such statutes include those

that prohibit discharge for filing conplaints, charges, or claims with

adm ni strative bodies or that prohibit unlawful discrimnation based on

national origin, sex, age, disability, creed, religion, political belief

marital status and other unconstitutional grounds;

(b) O an enployee covered by a witten coll ective bargai ni ng agreenent

or a witten contract of enployment for a specific period of tine.
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SECTI ON 6. Except as provided in this act, no claimfor discharge my

arise fromtort or express or inplied contract.

SECTION 7. (a) A right of an enpl oyee under this act nay not be waived

by agreenent except as provided in this section.

(b) By express witten agreenent, an enployer and an enpl oyee nay

provide that the enpl oyeeHs failure to neet specified business-rel ated

standards of performance or the enpl oyeeHs conmi ssion or oni ssion of

speci fied business-related acts will constitute good cause for term nation in

proceedi ngs under this act. Those standards or prohibitions are effective

only if they have been consistently enforced and they have not been applied to

a particular enployee in a disparate manner without justification. |If the

agreenent authorizes changes by the enployer in the standards or prohibitions,

the changes nust be communi cated to the enpl oyee through a witten noti ce.

(c) By express witten agreenent, an enployer and an enpl oyee nay

mutual |y waive the requirenent of good cause for termination, if the enpl oyer

agrees that upon the ternination of the enployee for any reason other than

willful msconduct of the enpl oyee, the enployer will provide severance pay in

an anount equal to at |east one (1) nont hds pay for each period of enploynent

totaling one (1) year, up to a nmaxi numtotal paynent equal to thirty (30)

nont hsd pay at the enpl oyeeHs rate of pay in effect inmediately before the

termination. The enployer shall nake the paynment in a lunp sumor in a series

of nonthly installnments, none of which may be | ess than one (1) nont hHs pay

plus ten percent (10% interest on the principal balance. The |unp-sum

paynment nmust be made or paynent of the nmonthly installnments must begin within

thirty (30) days after the enpl oyeeHs ternination. An agreenent under this

subsection constitutes a waiver by the enpl oyer and the enpl oyee of the right

of civil trial, including jury trial, concerning disputes over the nature of

the ternmi nation and the enpl oyeeHs entitlement to severance pay, and

constitutes a stipulation by the parties that those disputes will be subject

to the procedures and renedies of this act.

(d) The requirenment of good cause for ternination does not apply to the

ternmi nation of an enpl oyee at the expiration of an express oral or witten

agreenent of enploynent for a specified duration related to the conpl etion of

a specified task, project, undertaking, or assignnent. |f the enpl oynent
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continues after expiration of the agreenent, section 2 shall apply to the

term nation unless the parties enter into a new express oral or witten

agreenent under this subsection.

(e) An enployer may provide substantive and procedural rights in

addition to those provided by this act, either to one (1) or nore specific

enpl oyees by express oral or witten agreenent, or to enpl oyees generally by a

written personnel policy or statenment, and nmay provide that those rights are

enforceabl e under the procedures of this act.

(f) An agreenent between an enpl oyer and an enpl oyee subject to this act

i nposes a duty of good faith inits formation, perfornmance, and enforcenent.

(g) By express witten agreenent, an enpl oyer and an enpl oyee nay

settle at any tine a claimarising under this act.

SECTION 8. (a) A party may send by certified nmail, return receipt

requested, written notice to the other party an offer to arbitrate a di spute

that otherw se could be adjudi cated under this act.

(b) An offer to arbitrate nmust be in witing and contain the foll ow ng

provi si ons:

(1) Arbitration shall proceed only by mutual agreenent of both

parti es;

(2) The arbitration nust be governed by the Uniform Arbitration

Act . If there is a conflict between the Uniform Arbitration Act and this act,

this act applies;

(3) The arbitrator is bound by this act.

(c) If a conplaint is filed under this act, the offer to arbitrate nust

be made within sixty (60) days after service of the conplaint and nmust be

accepted in witing within thirty (30) days after the date the offer is nade.

(d) A discharged enpl oyee who nekes a valid offer to arbitrate that is

accepted by the enployer and who prevails in such arbitration is entitled to

have the arbitratords fee and all costs of arbitration paid by the enpl oyer.

(e) If avalid offer to arbitrate is nade and accepted, arbitration is

the exclusive renedy for the wongful discharge dispute and there is no right

to bring or continue an action under this act. The arbitratords award is

final and binding, subject to review of the arbitratorHs decision under the

provi sions of the Uniform Arbitrati on Act.
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SECTION 9. A party who nakes a valid offer to arbitrate that is not

accepted by the other party and who prevails in an action under this act is

entitled as an el enent of costs to reasonable attorney fees incurred

subsequent to the date of the offer

SECTION 10. All provisions of this act of a general and permnent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmission shall incorporate the sane in the Code.

SECTION 11. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 12. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

0207971011.s1d088



