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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/6/97 H3/7/97 H3/20/97
81st General Assembly A Bl”
Regular Session, 1997 HOUSE BILL 1610

By: Representatives Dietz and Hausam

By: Senator Hopkins

For An Act To Be Entitled
"AN ACT TO ENHANCE THE LAW PROHI Bl TI NG THE SALE OF TOBACCO
PRODUCTS TO M NORS; AND FOR OTHER PURPOSES. "

Subtitle
"TO ENHANCE THE LAW PROHI Bl TI NG THE SALE
OF TOBACCO PRODUCTS TO M NORS. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. DEFI NI TI ONS.

As used in this act, unless the context requires otherw se:

(1) "Designated agency" nmeans the agency designated by the Governor to

performthe functions set forth in sections 5 and 6.

(2) "Distribute" neans to sell, furnish, give or provide tobacco

products, including tobacco products sanples, to the ultinate consuner.

(3) "Proof of age" neans a driver s |license or other docunentary or

written evidence that purports to establish that the person is eighteen (18)

years of age or ol der.

(4) "Sanple" neans a tobacco product distributed to nmenbers of the

general public at no cost for the purpose of pronoting the product.

(5) "Tobacco product" means any product that contains tobacco and is

i ntended for human consunpti on.

SECTION 2. RETAI LER TRAI NI NG

(a) Every person engaged in the business of selling tobacco products at

retail shall notify each individual enployed by that person as a retail sales

clerk that state law (1) prohibits the sale or distribution of tobacco
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As Engrossed: H3/6/97 H3/7/97 H3/20/97 HB 1610

products to any person under eighteen (18) years of age and the purchase or

recei pt of tobacco products by any person under eighteen (18) years of age,

and (2) requires that proof of age be demanded from a prospective purchaser or

recipient if the prospective purchaser or recipient appears to be under

twenty-seven (27) years of age. This notice shall be provided before the

i ndi vi dual conmences work as a retail sales clerk, or, in the case of an

i ndi vi dual enployed as a retail sales clerk on the date when this section

beconmes effective, within thirty (30) days after that date. The individua

shall signify that he or she has received the notice required by this section

by signing a formstating as foll ows:

"l understand that state law prohibits the sale or distribution of

tobacco products to persons under eighteen (18) years of age and requires that

proof of age be demanded from a prospective purchaser or recipient if the

prospective purchaser or recipient appears to be under twenty-seven (27) years

of age. | promise, as a condition of ny enploynent, to observe this law "
(b) Each form signed by such individual shall indicate the date of
signature. The enployer shall retain the form signed by each individua

enployed as a retail sales clerk until one-hundred twenty (120) days after the

i ndi vidual has left the enpl oyer s enpl oy.

(c) Any enployer failing to conply with the requirenents of this section

with respect to any enpl oyee shall be deenmed guilty of a m sdenmeanor

puni shabl e by a fine of not less than twenty-five dollars ($25) or nore than

fifty dollars ($50) for each violation.

SECTION 3. PROOF OF AGE DEMAND

(a) It is unlawful for any person engaged in the sale or distribution of

t obacco products to fail to demand a photo identification card froma

prospective purchaser who appears to be under twenty-seven (27) years of age.

(b) Proof that the defendant demanded, was shown, and reasonably relied

upon a photo identification card shall be an affirmative defense to any action

brought pursuant to Arkansas Code 5-27-227(a) or subsection (a) of this

section.
SECTI ON 4. EMPLOYEE LI ABILITY.
If a sale in violation of Arkansas Code 5-27-227(a) is made by an
enpl oyee of an owner of a retail store at which tobacco products are sold or
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distributed, the enployee and the owner shall be guilty of the violation and

be subject to the penalty. |If the sale is made through a vendi ng machi ne, the

proprietor of the establishnment where the machine is |ocated shall be guilty

of the violation and be subject to the penalty; provided, however, that if the

proprietor has nmade an enpl oyee responsi ble for supervising the machine, such

enpl oyee and the proprietor shall be guilty of the violation and be subject to

the penalty. |If the tobacco product is distributed by an enpl oyee engaged in

the business of distributing free sanples of any tobacco product, the enpl oyee

and his or her enployer shall be guilty of the violation and subject to the

penal ty.

SECTION 5. (a) It is unlawful for a person under eighteen (18) years

of age to purchase, possess or use any cigarettes or other tobacco products.

Per sons under eighteen (18) years of age may be enlisted by sheriffs or chiefs

of police, the Arkansas Departnment of Health, or a state agency working with

the Food and Drug Adninistration to test conpliance with Arkansas Code 5-27-

227 and this act; provided, however, that such persons may be used to test

conpliance with Arkansas Code 5-27-227 and this act only if the testing is

conduct ed under the direct supervision of sheriffs or chiefs of police or the

Arkansas Department of Health or a state agency working with the Food and Drug

Adm ni stration for the purposes of nonitoring illegal sales of tobacco to

mnors, and witten parental consent has been provided after the consenting

parent has received fromthe sheriff or chief of police or Health Departnent

or state agency working with the Food and Drug Adnministration witten

i nformati on about the duties which such persons under eighteen (18) years of
age will be asked to perform and the nmethods and procedures to be enployed in
carrying out such duties.

(b) Any person who violates the provisions of this section is guilty of

a m sdeneanor and puni shable by a fine of not |less than twenty-five dollars

($25.00) nor nore than one hundred dollars ($100.00).

SECTI ON 6. ENFORCEMENT - ANNUAL | NSPECTI ONS.
(a) The provisions of Arkansas Code 5-27-227 and of this act shall be

enforced through actions brought in the circuit court or nunicipal court hy

the prosecuting attorney for the county in which the alleged violation

occurred. Any fine collected for a violation of such provision shall be paid
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to the applicable court clerk of the county in which the violation occurred

who shall in turn remt to the general fund of the county. Upon receipt of a

fine for any violation of any such provision, the clerk shall pronmptly notify

the designated agency of the violation. 1In the case of a fine collected for a

vi ol ati on of Arkansas Code 5-27-227(a), the clerk shall notify the designated

agency of the nane, |ocation, and owner of the retail establishment or the

nanme and address of the owner of the vending machine fromwhich the sale to

the m nor occurred, as applicable. The designated agency shall annually

publi sh the nanme, |ocation, and owner of each such retail establishnent and

the nane and address of each such owner of a vendi ng machi ne and make copies

of such information available to any interested party.

(b) The State Department of Health shall annually conduct random

unannounced i nspections at | ocations where tobacco products are sold or

distributed to ensure conpliance with Arkansas Code 5-27-227 and this act.

Persons under eighteen (18) years of age may be enlisted by the State

Department of Health to test conpliance with Arkansas Code 5-27-227 and this

act; provided, however, that such persons nmay be used to test conpliance with

Arkansas Code 5-27-227 and this act only if the testing is conducted under the

direct supervision of the State Departnent of Health, and witten parental

consent has been provided after the consenting parent has received fromthe

State Departnent of Health witten, detailed information about the duties

whi ch such persons under eighteen (18) years of age will be asked to perform

and the methods and procedures to be enployed in carrying out such duties.

Any other use of persons under eighteen (18) years of age to test conpliance

with Arkansas Code 5-27-227 or this act or any other prohibition of like or

simlar inport is unlawful and punishable by a fine of not I ess than ten

dollars ($10) nor nore than twenty-five dollars ($25) for each violation

(c) The State Departnent of Health shall prepare annually for subnission

to the Secretary of the United States Departnment of Health and Human Services

the report required by Section 1926 of subpart 1 of part B of Title Xl X of the
Federal Public Health Service Act (42 U S.C. 300x-26). The report shall be

promptly transmitted to the Secretary of the United States Departnent of

Heal th and Human Servi ces.

SECTION 7. AVAILABILITY OF FEDERAL FUNDS

The followi ng federal funds may be expended to the full extent pernitted
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by federal |aw to support the inspections and enforcenent actions authorized

by Section 8 and the preparation of the report required to be subnitted to the

United States Department of Health and Human Services required by such

section:

(1) The primary set-aside portion of federal block grants for substance
abuse prevention and treatnent (45 C.F.R 96.124(b)(1)).

(2) The Centers for Disease Control Preventive Health and Health
Services Block Grant (42 U.S.C. 300w et seq.).

(3) Any other avail abl e source of federal funds.

SECTI ON 8. Arkansas Code 5-27-227(a) is amended to read as foll ows:
"(a) It shall be unlawful for any person, other than the parent or

guardi an, to give, barter, o sell , or distribute to a m nor under eighteen

(18) years of age, tobacco in any formor cigarette papers.”

SECTION 9. Subchapter 7, Chapter 27, Title 20 of the Arkansas Code is
anended by inserting an additional section at the end thereof to read as
fol | ows:

"20-27-704. POSTING OF SMOKI NG POLI Cl ES BY STATE OR LOCAL AGENCI ES AND
BUSI NESS ENTI TI ES.

(a) (1) The term local unit of governnent neans every city of the

first class, city of the second class, incorporated town, county, and public

school district in this state.

(2) The term public building neans a structure owned, operated,

or occupied by the State of Arkansas, a |local unit of government, or any

agency of the State of Arkansas or a local unit of governnent.

(3) The term snoking nmeans the burning of a lighted cigar,

cigarette, pipe or any other matter or substance which contains tobacco.

(b) The chief adnministrative officer of any state agency (whether

executive, legislative, or judicial) is authorized to establish a witten

snoki ng policy for any portion of a public building occupied by the agency.

Such written snmoking policy nay include a snoking policy promul gated by a

state agency under & 25-1-102. In the case of an agency that occupies nore

than one public building, the chief administrative officer of that agency may

del egate the authority to establish the witten snoking policy to the state

of ficer or enpl oyee responsi ble for managi ng the space occupied in each such
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bui | di ng.

(c) A local unit of government is authorized to establish a witten

snoki ng policy for any portion of a public building occupied by the |ocal unit

of governnment or any of its agencies. Such witten snoking policy may include

a snoking policy adopted by a school board of directors under & 6-21-609. In

the case of a local unit of government that controls the occupancy of nore

than one public building, the local unit of government nmay del egate the

authority to establish the witten snoking policy to the officer or enpl oyee

responsi bl e for managi ng the space occupied in each such buil di ng.

(d) Any witten snoking policy established under this section shall be

prom nently posted and properly naintained by the owner, operator, nmnager or

ot her person having control of the governnental or business entity for which

the snmoking policy is established. Such witten policy shall be conveyed hy

posting on the exterior of the building (1) a "Snoking All owed" sign

(acconpanied by a pictorial representation of a burning cigarette enclosed in

acircle); (2) a "No Snoking" sign (acconpani ed by the international "No

Snoki ng" synbol, which consists of a pictorial representation of a burning

cigarette enclosed in a circle with a bar across it); or (3) a "Snoking in

Desi gnat ed Areas" sign (acconpanied by a pictorial representation of a

rectangl e surrounding a burning cigarette enclosed in a circle). |In the case

of a building occupied by several tenants, such signs may be posted adjacent

to an interior entrance."

SECTI ON 10. Nonpreenption. Nothing in this act nor in Arkansas Code 5-

27-227 shall be construed or interpreted so as to preenpt or in any other

manner qualify or limt the enactnent and enforcenent of any other federal

state, county, municipal or other |ocal regulation of snmoking or of the

manuf acture, sale, storage or distribution of tobacco products. Nothing in

this act nor in Arkansas Code 5-27-227 shall be construed or interpreted so as

to preenpt or otherwise linmt any legal or equitable clainms or causes of

action brought under the common |law or any federal or state statutes.

SECTION 11. Al provisions of this act of a general and permanent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmission shall incorporate the sane in the Code."
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SECTION 12. If any provision of this act or the application thereof to

any person or circunstance is held invalid, such invalidity shall not affect

ot her provisions or applications of the act which can be given effect w thout

the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 13. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

/s/IRep. Dietz
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