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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: S3/4/97
81st General Assembly A Bl”
Regular Session, 1997 HOUSE BILL 1635

By: Representative Pollan, Maddox, Miller, Capps, Cunningham, and Newman

For An Act To Be Entitled
"AN ACT TO AMEND THE ARKANSAS LI FE AND DI SABI LI TY
| NSURANCE GUARANTY ASSOCI ATI ON ACT. "

Subtitle
“TO AMEND THE ARKANSAS LI FE AND
DI SABI LI TY | NSURANCE GUARANTY
ASSOCI ATI ON ACT. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Subchapter 1, Chapter 96, Title 23 of the Arkansas Code is
amended to read as foll ows:
"23-96-101. TITLE. This chapter shall be known and cited as the

Arkansas Life and Disability Insurance Guaranty Association Act .

23-96-102. PURPOSE.

(a) The purpose of this chapter is to protect, subject to certain
limtations, the persons specified in 8 23-96-107(a) against failure in the
performance of contractual obligations, under life and disability insurance
policies and annuity contracts specified in 6 23-96-107(b), because of the
i mpai rment or insolvency of the nenber insurer that issued the policies or
contracts.

(b) To provide this protection, an association of insurers is created to
pay benefits and to continue coverages as linmted herein, and nmenmbers of the
association are subject to assessnment to provide funds to carry out the

pur pose of this chapter.

23-96-103. CONSTRUCTI ON - APPLI CABI LI TY.
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As Engrossed: S3/4/97 HB 1635
(a) This chapter shall be H-berally construed to effect the purpose

under 8 23-96-102—which-shall constitute an aid and guide to interpretation.
(b) Thi | hall | . hich is | |

——+{c)> Nothing in this chapter shall be construed to reduce the liability

for unpaid assessnments of the insureds of an inpaired or insolvent insurer

operating under a plan with assessnment liability.

23-96-104. DEFI NI TI ONS.
As used in this chapter:
(1) Account nmeans any of the two (2) accounts created under 23-
96- 109;
(2) Association nmeans the Arkansas Life and Disability Insurance
Guar anty Associ ation created under & 23-96-1009;

(3) Authorized assessnent or the term authorized when used in

the context of assessments neans a resolution by the Board of Directors has

been passed whereby an assessnment will be called imediately or in the future

from nmenber insurers for a specified ampunt. An assessnent is authorized when

the resolution is passed,

(4) Benefit plan neans a specific enployee, union or association

of natural persons benefit plan;

(5) Called assessnent or the term called when used in the

context of assessnments nmeans that a notice has been issued by the association

to menber insurers requiring that an authorized assessnent be paid within the

time frame set forth within the notice. An authorized assessnment becones a

cal |l ed assessnment when notice is mailed by the association to menber insurers;

(36) Conmi ssioner means the |Insurance Conmi ssioner of this state;
(47) Contractual obligations means any obligation under a policy
or contract or certificate under a group policy or contract, or portion
t hereof for which coverage is provided under & 23-96-107;

(88) Covered policy or covered contract neans any policy or

contract or portion of a policy or contract for which coverage is provided

wi-thin the scope of this chapter under & 23-96-107;

(9) Extra-contractual clainms shall include, for exanple, clains

relating to bad faith in the paynent of clains, punitive or exenplary danmages

or attorneys' fees and costs;
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As Engrossed: S3/4/97 HB 1635
(810) Inpaired insurer means a menber insurer which, after March
9, 1989, is not an insolvent insurer and-
) I | L I L all bl
ulfill | oblj . ;

{(B}—+is placed under an order of rehabilitation or

conservation by a court of conpetent jurisdiction;

(#11) Insolvent insurer means a menmber insurer which, after March
9, 1989, is placed under an order of liquidation by a court of conpetent
jurisdiction with a finding of insolvency;

(812) Menber insurer means any insurer |icensed or which holds a
certificate of authority to transact in this state any kind of insurance for
whi ch coverage is provided under & 23-96-107, and includes any insurer whose
license or certificate of authority in this state may have been suspended,
revoked, not renewed, or voluntarily w thdrawn, but does not include:

(A) A popprofit hospital or nmedical service organization,
whet her profit or nonprofit;

(B) A health nmintenance organi zati on;

(C A fraternal benefit society;

(D) A mandatory state pooling plan

(E) A burial association;

(F) An insurance exchange;

(G Prepaid funeral trusts; or

(H Any entity sinmlar to any of the above;

(913) Mody's Corporate Bond Yield Average neans the Mnthly

Aver age Corporates as published by Miody's Investors Service, Inc., or any
successor thereto;

(14) Owner of a policy or contract and policy owner and contract

owner neans the person who is identified as the | egal owner under the terns

of the policy or contract or who is otherwi se vested with legal title to the

policy or contract through a valid assignment conpleted in accordance with the

terms of the policy or contract and properly recorded as the owner on the

books of the insurer. The terns owner, contract owner and policy owner do

not include persons with a nere beneficial interest in a policy or contract.

(3015) (A) Person neans any individual, corporation, linmted

liability conpany, partnership, association, governmental body or entity, or

vol untary organi zati on;
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As Engrossed: S3/4/97 HB 1635

(B) It is the intent of the General Assenbly that the term
person shall include a claimnt or beneficiary who is receiving annuity
benefits as provided in & 11-9-210 and & 23-96-114(e) and (f);

(16) Pl an sponsor neans:

(A) The enployer in the case of a benefit plan established

or nmintai ned by a single enployer;

(B) The enpl oyee organi zation in the case of a benefit plan

established or nmai ntai ned by an enpl oyee organi zati on; or

(O In a case of a benefit plan established or maintained by

two (2) or nore enployers or jointly by one or nore enployers and one or nore

enpl oyee organi zati ons, the association, comittee, joint board of trustees,

or other simlar group of representatives of the parties who establish or

mai ntain the benefit plan.

(£17)(A) Premiunms nmeans anmounts or considerations (by whatever

nanme called) received on covered policies or contracts~ |less returned
prem unms, considerations, and deposits returned-thereon— and | ess dividends
and experience credits—thereon

(B)(i) Premiuns does not include any anmobunts or

consi derations received for any policies or contracts or for the portions of

ahy policies or contracts for which coverage is not provided under ¢ 23-96-
106, except that assessable prem um shall not be reduced on account of & 23-
96-106(a)(3), relating to interest limtations and § 23-96-114(a)(2), relating
tolimtations with respect to amy one individual, apy one participant, and
any one contract owner holder
(ii) Provided, that premuns shall not include:

(a) any premiunms in excess of one million dollars
(%1, 000, 000) on an unallocated annuity contract not issued under a
governmental retirement benefit plan (or its trustee) established under

sections 401(k), 403(b), or 457 of the United States Internal Revenue Code; or

(b) with respect to multiple non-group policies

of life insurance owned by one owner, whether the policy owner is an

i ndi vidual, firm corporation or other person, and whether the persons insured

are officers, managers, enployees or other persons, prenm ums in excess of one

mllion dollars ($1,000,000) with respect to these policies or contracts,

regardl ess of the number of policies or contracts held by the owner;

(18) (A Principal place of business of a plan sponsor or a
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As Engrossed: S3/4/97 HB 1635

person other than a natural person neans the single state in which the natura

persons who establish policy for the direction, control and coordinati on of

the operations of the entity as a whole primarily exercise that function,

deternmined by the association in its reasonabl e judgment by considering the

foll owing factors:

(1) The state in which the primry executive and

adm ni strative headquarters of the entity is |ocated;

(2) The state in which the principal office of the

chi ef executive officer of the entity is |ocated;

(3) The state in which the board of directors (or

simlar governing person or persons) of the entity conducts the majority of

its nmeetings;

(4) The state in which the executive or nanagenent

committee of the board of directors (or simlar governing person or persons)

of the entity conducts the majority of its neetings;

(5) The state from which the managenent of the overal

operations of the entity is directed; and

(6) In the case of a benefit plan sponsored by

affiliated conpani es conprising a consolidated corporation, the state in which

the hol di ng conpany or controlling affiliate has its principal place of

busi ness as deterni ned using the above factors. However, in the case of a

pl an sponsor, if nore than fifty percent (50% of the participants in the

benefit plan are enployed in a single state, that state shall be deemed to be

the principal place of business of the plan sponsor.

(B) The principal place of business of a plan sponsor of a

benefit plan described in subsection 16(C) of this section shall be deened to

be the principal place of business of the association, conmttee, joint board

of trustees or other simlar group of representatives of the parties who

establish or maintain the benefit plan that, in lieu of a specific or clear

desi gnation of a principal place of business, shall be deened to be the

princi pal place of business of the enployer or enpl oyee organi zati on that has

the |l argest investnent in the benefit plan in question;

(19) Receivership court nmeans the court in the insolvent or

impaired insurer's state having jurisdiction over the conservati on,

rehabilitation or liquidation of the insurer

(20) Resident nmeans a person to whom a contractual obligation is
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As Engrossed: S3/4/97 HB 1635

owed and who resides in this state on the date of entry of a court order that

deternmines a nmenber insurer to be an inpaired insurer or a court order that

determ nes a nenber insurer to be an insolvent insurer, whichever occurs

first. A person may be a resident of only one state, which in the case of a

person other than a natural person shall be its principal place of business.

Citizens of the United States that are either (i) residents of foreign

countries, or (ii) residents of United States possessions, territories or

protectorates that do not have an association sinmilar to the association

created by this chapter shall be deenmed residents of the state of donicile of

the insurer that issued the policies or contracts;

(21) Structured settlenent annuity means an annuity purchased in

order to fund periodic paynents for a plaintiff or other claimant in paynent

for or with respect to personal injury suffered by the plaintiff or other

cl ai mant .

(22) State neans a state, the District of Colunbia, Puerto Rico,

and a United States possession, territory or protectorate;

(4£323) Supplenental contract means a written any agreenent

entered into for the distribution of proceeds under a life, disability or

annuity policy or contract —proceeds;

(£424) (A Unal l ocated annuity contract means amy an annuity

contract or group annuity certificate which is not issued to and owned by an
i ndi vi dual, except to the extent of any annuity benefits guaranteed to an
i ndi vi dual by an insurer under such contract or certificate;
(B) It is the intent of the General Assenbly that an annuity
contract as provided for in 8 11-9-210, shall not be an unallocated annuity

contract .

23-96-105. ADVERTI SEMENT OF ASSCCI ATI ON ACT | N I NSURANCE SALES - NOTI CE
TO POLLCYHOLDERS POLI CY OWNERS

(a) No person, including an insurer, agent, or affiliate of an insurer

shall make, publish, dissenm nate, circulate, or place before the public, or
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As Engrossed: S3/4/97 HB 1635
cause, directly or indirectly, to be made, published, disseninated, circul ated
or placed before the public, in any newspaper, nagazi ne, or other publication
or in the formof a notice, circular, panphlet, letter, or poster, or over any
radio station or television station, or in any other way, any advertisenent,
announcenent, or statenent, witten or oral, which uses the existence of the
Arkansas Life and Disability Insurance Guaranty Association for the purpose of
sales, solicitation, or inducenent to purchase any form of insurance covered

by this chapter, except in conformity with the rules and regul ati ons of the

commi ssioner. |In adopting such rules and regul ations, the conmm ssioner, in

consultation with the board of directors of the association, shall take into

consideration the following factors: the need of the public to have

confidence in the financial soundness of insurance products offered for sale

in this state, the financial integrity of nenber insurers doing business in

this state, and the role of the association in serving as a safety net for

pol i cyowners, contract owners, insureds and beneficiaries of inpaired or

insolvent insurers in this state. Provi ded, however, that this section shal

not apply to the Arkansas Life and Disability Insurance Guaranty Associ ation
or any other entity which does not sell or solicit insurance.

(b)(1)(A) Wthin one hundred eighty (180) days of March 9, 1989, the
associ ation shall prepare a summary docunent describing the general purpose
and current limtations of the chapter and conplying with subsection (c) of
this section.

(B) This docunment sheuld shall be submitted to the conmi ssioner
for approval

(C) Sixty (60) days after receiving such approval, no insurer my
deliver a policy or contract described in ¢ 23-96-107(b) to a policy or
contract helder owner unless the summary docunent is delivered to the policy
or contract helder owner pr-erto—or at the time of delivery of the policy or
contract except if & 23-96-107(c) applies.

(2)(A) The docunent should al so be avail abl e upon request by a

policyholder policy owner.

(B) The distribution, delivery, or contents or interpretation of
this docunment shall-not mean does not guarantee that either the policy or the
contract or the helder owner thereof weuld is be covered in the event of the

i mpai rment or insolvency of a nenber insurer

(C The description docunment shall be revised by the association
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As Engrossed: S3/4/97 HB 1635
as amendrments to this chapter may require
(D) Failure to receive this docunent does not give the polocy-
holder policy owner, contract helder owner, certificate holder, or insured any
greater rights than those stated in this chapter.
(c)(1) The docunent prepared under subsection (b) of this section shal
contain a clear and conspicuous disclaimer on its face.
(2) The commi ssioner shall promulgate arule establishing the form
and content of the disclainmer.
(3) The disclainer shall:
(A) State the name and address of the Arkansas kLife and health
Di sability il nsurance gGuaranty aAssociation and Arkansas &l nsurance
dDepar t ment ;
(B) Prominently warn the policy or contract helder owner that the
Arkansas Life and Health Disability |Insurance Guaranty Association may not
cover the policy or, if coverage is available, it will be subject to
substantial limtations, exclusions, and conditioned on continued residence in
the this state;
(C) State the types of policies for which guaranty funds wil

provi de cover age;

(D) ¢C) State that the insurer and its agents are prohibited by |aw
fromusing the existence of the Arkansas Life and Disability |nsurance Cuar-
anty Association for the purpose of sales, solicitation, or inducenent to
purchase any form of insurance;

(BE) Enphasize State that the policy or contract helder owner
shoul d not rely on coverage under the Arkansas Life and Disability |Insurance
CGuaranty Associ ati on when sel ecting an insurer;

(F) Explain rights avail able and procedures for filing a

conplaint to a violation of any provisions of this chapter; and

(G (E)F Provide other information as directed by the commi ssioner

i ncluding but not limted to, sources of information about financial

conditions of insurers provided that the information is not proprietary and is

subj ect to disclosure under that state's public records | aw.

23-96-106. SCOPE OF CHAPTER
(a) This chapter shall not provide coverage for:

(1) Amy A portion of a policy or contract not guaranteed by the
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As Engrossed: S3/4/97 HB 1635
i nsurer, or under which the risk is borne by the policy or contract holder
owner ,

(2) Amy A portion of a policy or contract of reinsurance, unless

assunption certificates have been issued pursuant to the reinsurance policy or

contract;
(3) Ay A portion of a policy or contract to the extent that the
rate of interest on which it is based:

(A) Averaged over the period of four (4) years prior to the
date on which the association becones obligated with respect to such policy or
contract, exceeds a rate of interest determi ned by subtracting two (2)
percentage points from Moody's Corporate Bond Yield Average averaged for that
same four-year period or for such |l esser period if the policy or contract was
i ssued | ess than four (4) years before the associati on becane obligated; and

(B) On and after the date on which the associ ati on becones
obligated with respect to such policy or contract, exceeds the rate of
i nterest determ ned by subtracting three (3) percentage points from Mbody's
Corporate Bond Yield Average as nost recently avail abl e;

(4) Any A portion of a policy or contract issued to a plan or

program of an enpl oyer, association, or simlar—entity other person to provide
life, disability, or annuity benefits to its enployees, o+ menbers or others

to the extent that such plan or programis self-funded or uninsured, including
but not limted to benefits payable by an enpl oyer, association, or simlar
entity other person under:

(A A mltiple enployer welfare arrangenent as defined in
section 514 of the Enployee Retirement Incone Security Act of 1974, as
amended;

(B) A mninmum prem um group insurance plan;

(C A stop-loss group insurance plan; or

(D) An administrative services only contract;

(5) Anmy Aportion of a policy or contract to the extent that it
provides for dividends or experience rating credits, voting rights, or

provides that paynent of any fees or all owances bepaid to any person

i ncluding the policy or contract heolder owner, in connection with the service

to or administration of such policy or contract;
(6) Amy A policy or contract issued in this state by a nmenber

insurer at a time when it was not licensed or did not have a certificate of
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authority to issue such policy or contract in this state;
(7) Amy An unallocated annuity contract issued to or in connection

with a an—enployee benefit plan protected under the federal Pension Benefit

Guaranty Corporation regardl ess of whether the federal Pension Benefit

CGuaranty Corporation has yet becone |liable to make any paynents with respect

to the benefit plan;

(8) Amy A portion of amy an unallocated annuity contract which—is

ard that is not owned

by a benefit plan (directly or in trust) or a governnment lottery or issued to

a collective investnment trust or simlar pooled fund offered by a bank or

other financial institution;

(9) Any policy or contract witten on the nutual assessnent plan
or stipulated prem umplan prior to January 1, 1968, for which no statutory
l egal reserves are required— ;

(10) A portion of a policy or contract to the extent that the

assessnments required by Ark. Code Ann. 623-96-115 with respect to the policy

or contract are preenpted by federal or state |aw,

(11) An obligation that does not arise under the express witten

terms of the policy or contract issued by the insurer to the contract owner or

policy owner, including without linitation:

(i) dainms based on marketing material s;

(ii) Clainms based on side letters, riders or other docunents

that were issued by the insurer without nmeeting applicable policy formfiling

or approval requirenents;

(iii) Msrepresentations of or regarding policy benefits;

(iv) Extra-contractual clains; or

(v) Aclaimfor penalties or consequential or incidenta

damages;

(12) A contractual agreenent that establishes the nmenber insurer's

obligations to provide a book val ue accounting guaranty for defined

contribution benefit plan participants by reference to a portfolio of assets

that is owed by the benefit plan or its trustees, which in each case is not

an affiliate of the nmenber insurer

(b) The protection provided by this chapter shall not apply where any

guaranty protection is provided to residents of this state by the | aws of the
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domiciliary state or jurisdiction of the inpaired or insolvent insurer other

than this state.

23-96-107. COVERAGE.
(a) This chapter shall provide coverage for the policies and contracts
specified in subsection (b) of this section to:

(1) Persons who, regardl ess of where they reside, except for
nonresi dent certificate hol ders under group policies or contracts, are the
beneficiari es, assignees, or payees of the persons covered under subdivision
(a)(2) of this section; and

(2) Persons who are owners of or certificate hol ders under such
policies or contracts—or—inthe case of (other than unallocated annuity
contracts and structured settlement annuities) —persons—who are the contract
holders— and in each case who are:

(A Are Rresidents; or

(B) Not Are not residents, but only under all of the
foll owi ng conditions:
(i) The insurers—which that issued such the policies
or contracts are is domiciled in this state;
(ii) Suchi hel v T
: hori . | . hic) | L de:

(i-iH)- Such The states in which the persons resi de have

associations simlar to the association created by this chapter; and
(iii) Sueh The persons are not eligible for coverage
by suchassociations an association in any other state due to the fact that

the insurer was not licensed in the state at the tinme specified in the state's

guaranty associ ati on | aw.

(3) For unallocated annuity contracts specified in subsection (b),

Paragraphs (1) and (2) of this subsection shall not apply and this chapter

shall (except as provided in Paragraphs (E) and (F) of this subsection)

provi de coverage to:

(A) Persons who are the owners of the unallocated annuity

contracts if such contracts are issued to or in connection with a specific

benefit plan whose plan sponsor has its principal place of business in this

state; and

(B) Persons who are owners of unallocated annuity contracts

0210971431.clb053
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i ssued to or in connection with governnent lotteries if the owners are

resi dents.

(4) For structured settlenment annuities specified in subsection

(b), Paragraphs (1) and (2) of this subsection shall not apply, and this

chapter shall (except as provided in Paragraphs (5) and (6) of this

subsection) provide coverage to a person who is a payee under a structured

settlement annuity (or beneficiary of a payee if the payee is deceased), if

t he payee:

(A) Is a resident, regardl ess of where the contract owner

resi des, or

(B) I's not a resident, but only under both of the foll ow ng

condi ti ons:

(i)(a) The contract owner of the structured settl enent

annuity is a resident, or

(b) The contract owner of the structured settl enent

annuity is not a resident, but the insurer that issued the structured

settlement annuity is donmiciled in this state;

(c)The state in which the contract owner resides

has an association sinmlar to the association created by this chapter; and

(ii)Neither the payee (or beneficiary) nor the

contract owner is eligible for coverage by the association of the state in

whi ch the payee or contract owner resides.

(5) This chapter shall not provide coverage for

(A) A person who is a payee (or beneficiary) of a contract

owner resident of this state, if the payee (or beneficiary) is afforded any

coverage by the association of another state; or

(B) A person covered in Section (3) if any coverage is

provi ded by the associ ati on of another state to such person.

(6) This chapter is intended to provide coverage to a person who

is aresident of this state and, in special circunstances, to a nonresident.

In order to avoid duplicate coverage, if a person who woul d ot herw se receive

coverage under this chapter is provided coverage under the | aws of any other

state, the person shall not be provided coverage under this chapter. In

deternmining the application of the provision of this paragraph in situations

where a person could be covered by the association of nore than one state,

whet her as an owner, payee, beneficiary or assignee, this chapter shall be

0210971431.clb053
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construed in conjunction with other state laws to result in coverage by only

one associ ati on.

(b) This chapter shall provide coverage to the persons specified in

subsection (a) of this section for direct, nongroup life, disability or+

annui t y—and—supplenmental policies or contracts, and suppl enental contracts to
any of these, for certificates under direct group policies and contracts, and

for unallocated annuity contracts issued by nmenber insurers, except as linmted
by this chapter. Annuity contracts and certificates under group annuity
contracts include but are not limted to guaranteed investnent contracts,
deposit adm nistration contracts, unallocated fundi ng agreenments, all ocated
fundi ng agreenments, structured settlenent agreements— annuities, annuities

i ssued to or in connection with governnent lotteries lottery contracts— and

any inmedi ate or deferred annuity contracts.

(c)(1) No insurer or agent may deliver a policy or contract described in
subsection (b) of this section and excluded under & 23-96-106(a)(1) from
coverage under this chapter unless the insurer or agent, prior to or at the
time of delivery, gives the policy or contract holder a separate witten
notice which clearly and conspi cuously discloses that the policy or contract
is not covered by the Arkansas Life and Disability Insurance Guaranty
Associ ati on.

(2) The commi ssioner shall by rule specify the formand content of

the notice.

23-96-108. | MVUNITY.
There shall be no liability on the part of and no cause of action of any
nature shall arise against any nmenber insurer or its agents or enployees, the
association or its agents or enployees, nmenbers of the board of directors, or
the conmi ssioner or his representatives for any action or omi ssion by themin
the performance of their powers and duties under this chapter. Such inmmunity
shall extend to the participation in any organi zati on of one or nore other
state associations of sinmilar purposes and to any such organization and its

agents or enpl oyees.

23-96-109. CREATION OF THE ASSOCI ATI ON - EXAM NATI ON - ANNUAL
REPORT - TAX EXEMPTI ON - BOARD OF DI RECTORS

(a)(1l) There is created a nonprofit legal entity to be known as the

0210971431.clb053

13



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: S3/4/97 HB 1635
Arkansas Life and Disability Insurance Guaranty Association. Al nmenber
i nsurers shall be and remain menbers of the association as a condition of
their authority to transact insurance in this state. The association shal
performits functions under the plan of operation established and approved
under 8 23-96-116 and shall exercise its powers through a board of directors
established under subsection (b) of this section.
(2) The association shall conme under the inmedi ate supervision of

the conmi ssioner and shall be subject to the applicable provisions of the
i nsurance laws of this state. Meetings or records of the association my be
opened to the public upon najority vote of the board of directors of the
associ ati on.

(3) The association shall be subject to exam nation and regul ation
by the conmi ssioner

(4) The board of directors shall subnit to the comr ssioner each
year, not later than one hundred twenty (120) days after the association's
fiscal year, a financial report in a form approved by the conm ssioner and a

report of its activities during the preceding fiscal year. Upon request of a

menber insurer, the association shall provide the nmenber insurer with a copy

of the report.

(5) For purposes of adm nistration and assessnent the association
shall maintain two (2) accounts:
(A) The life insurance and annuity account, which includes the
foll owi ng subaccounts:
(i) Life insurance account;

(ii) Annuity accounti+ which shall include annuity contracts

owned by a governnental retirenent plan (or its trustee) established under

Section 401(k), 403(b) or 457 of the United States Internal Revenue Code, but

shall otherw se exclude unal |l ocated annuities; and

(iii) Unallocated annuity account, which shall include

exclude contracts owned by a governmental retirenment benefit plan (or its
trustee) established under Section 401(k), 403(b) or 457 of the United States
I nternal Revenue Code—gualified under section 403(b) of the United States
lnternal Revenue Code;

(B) The disability insurance account.

(6) The association shall be exenpt from paynment of all fees and al

taxes levied by this state or any of its subdivisions, except taxes | evied on
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real property.

(b)(1) (A The board of directors of the association shall consist of not
| ess than five (5) nor nmore than nine (9) nmenber insurers serving terns as
established in the plan of operation.

(B) The nmenmbers of the board shall be sel ected by menber insurers
subject to the approval of the comn ssioner
(C) Vacancies on the board shall be filled for the renaining
period of the termby a majority vote of the remaining board nenbers, subject
to the approval of the comnm ssioner
(2) I'n approving selections to the board, the comm ssioner shal
consi der, anmpong other things, whether all nmenber insurers are fairly
represent ed.
(3) Menmbers of the board may be reinmbursed fromthe assets of the
associ ation for expenses incurred by them as nenbers of the board of
directors, but menbers of the board shall not otherwi se be conpensated by the

association for their services.

23-96-110. POWERS AND DUTI ES OF ASSOCI ATI ON.

(a) In addition to the rights and powers el sewhere in this chapter, the

Fhe associ ati on may:

(1) Enter into such contracts as are necessary or proper to carry out
the provisions and purposes of this chapter

(2) Sue or be sued, including taking any |egal actions necessary or
proper to recover any unpaid assessnments under © 23-96-115 and to settle
claims or potential clains against it;

(3) Borrow noney to effect the purposes of this chapter. Any notes or
ot her evidence of indebtedness of the association not in default shall be
| egal investnents for donestic insurers and may be carried as admtted assets;

(4) Enploy or retain such persons as are necessary oOr appropriate to

handl e the financial transactions of the association and to perform such other
functions as become necessary or proper under this chapter

(5) Take such legal action as nay be necessary or appropriate to avoid

or recover paynent of inproper clains;
(6) Exercise, for the purpose of this chapter and to the extent ap-
proved by the commi ssioner, the powers of a donmestic life or disability

i nsurer, but in no case may the association issue insurance policies or
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annuity contracts other than those issued to performits obligations under
this chapter— ;

(7) Organize itself as a corporation or in other legal formperntted

by the laws of this state;

(8) Request information froma person seeking coverage fromthe

association in order to aid the association in determning its obligations

under this chapter with respect to the person, and the person shall pronptly

comply with the request; and

(9) Take other necessary or appropriate action to discharge its duties

and obligations under this chapter or to exercise its powers under this

chapter.

(b) The association may render assistance and advice to the comr s-
sioner, upon his request, concerning rehabilitation, paynent of clains,
conti nuance of coverage, or the performance of other contractual obligations
of any inpaired or insolvent insurer

(c)(1) The association shall have standing to appear or intervene before
any court or agency in this state with jurisdiction over an inpaired or
i nsol vent insurer concerning which the association is or nay become obligated

under this chapter or with jurisdiction over any person or property agai nst

whom t he associ ati on may have rights through subrogati on or otherwi se. Such

standi ng shall extend to all matters germane to the powers and duties of the
association, including, but not Iinmted to, proposals for reinsuring,

nmodi fyi ng, or guaranteeing the policies or contracts of the inpaired or

i nsolvent insurer and the determ nation of the policies or contracts and
contractual obligations.

(2) The association shall also have the right to appear or intervene
before a court or agency in another state with jurisdiction over an inpaired
or insolvent insurer for which the association is or nay become obligated or
with jurisdiction over a—third party any person or property agai nst whomthe
associ ation may have rights through subrogati on ef the insurer's policyholders

or ot herw se.

(d) The association may join an organi zation of one (1) or nore other
state associations of sinmilar purposes, to further the purposes and admi ni ster
the powers and duties of the association

(e)(1) (A Records shall be kept of all negotiations—and nmeetings—in
which the association or its representatives are involved neetings of the
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board of directors to discuss the activities of the association in carrying
out its powers and duties under 8 23-96-111 -- 23-96-114, and 23-96-120

(B)
only upon The records of the association with respect to an inpaired or

i nsolvent insurer shall not be disclosed prior to the ternmination of a

liquidation, rehabilitation, or conservation proceeding involving the inpaired
or insolvent insurer, upon the termination of the inpairment or insolvency of
the insurer, or upon the order of a court of conpetent jurisdiction

(2) Nothing in this subsection shall limt the duty of the association
to render a report of its activities under 8 23-96-109(a)(4).

(f) At any tine within one year after the date on which the association

becones responsible for the obligations of a menmber insurer (the coverage

date), the association may elect to succeed to the rights and obligations of

the nmenber insurer, that accrue on or after the coverage date and that rel ate

to contracts covered (in whole or in part) by the association, under any one

or nore indemity reinsurance agreenent(s) entered into by the nmenber insurer

as a ceding insurer and sel ected by the association; provided, however, that

the association nay not exercise any such election with respect to a

rei nsurance agreenent if the receiver, rehabilitator or liquidator of the

menber insurer has previously and expressly disaffirnmed the rei nsurance

agreenent. The election shall be effected by a notice to the receiver

rehabilitator or liquidator and to the affected reinsurer(s). If the

associ ati on makes an el ection, paragraphs (1) through (4) below shall apply

with respect to the agreenents sel ected by the association:

(1) The association shall be responsible for all unpaid prem uns due

under the agreenent(s) (for periods both before and after the coverage date),

and shall be responsible for the performance of all other obligations to be

performed after the coverage date, in each case which relate to contracts

covered (in whole or in part) by the association. The association nmay charge

contracts covered in part by the association through reasonable allocation

met hods, the costs for reinsurance in excess of the obligations of the

associ ati on;

(2) The association shall be entitled to any anmbunts payable by the

rei nsurer under the agreenment(s) with respect to |l osses or events that occur

in periods after the coverage date and that relate to contracts covered by the

association (in whole or in part), provided that, upon receipt of any such

0210971431.clb053

17



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: S3/4/97 HB 1635

anpunts, the association shall be obliged to pay to the beneficiary under the

policy or contract on account of which the anbunts were paid a portion of the

anount equal to the excess of:

(i) The anpunt received by the association; or

(ii) The benefits paid by the association on account of the policy

or contract less the retention of the inpaired or insolvent nmenber insurer

applicable to the | oss or event;

(3) Wthin thirty (30) days followi ng the associations el ection, the

associ ation and each indemity reinsurer shall cal cul ate the net bal ance due

to or fromthe associ ati on under each such rei nsurance agreenent(s) as of the

date of the associations election, which calculation shall give full credit to

all itens paid by either the menber insurer (or its receiver, rehabilitator or

liquidator) or the indemity reinsurer during the period between the coverage

date and the date of the association's election. Ei t her the association or

i ndemnity reinsurer shall pay the net bal ance due the other within five (5)

days of the conpletion of the aforenmentioned calculation. |If the receiver

rehabilitator or liquidator has received any amobunts due the association

pursuant to subsection (f)(2), the receiver, rehabilitator or |iquidator shal

renmit the same to the association as pronptly as practicable.

(4) |If the association, within sixty (60) days of the election, pays

the prem uns due for period both before and after the coverage date that

relates to contracts covered by the association (in whole or in part), the

reinsurer shall not be entitled to terninate the rei nsurance agreenments(s)

(insofar as the agreenent(s)) relate to contracts covered by the association

(in whole or in part)) and shall not be entitled to set off any unpaid prem um

due for periods prior to the coverage date agai nst ampunts due the

associ ati on.

(g) In the event the association transfers its obligations to another

insurer, and if the association and the other insurer agree, the other insurer

shall succeed to the rights and obligations of the associati on under

subsection (f) effective as of the date agreed upon by the association and the

ot her insurer and regardl ess of whether the association has made the el ection

referred to above in subsection (f) provided that:

(i) the indemity reinsurance agreenent(s) shall automatically

ternminate for new reinsurance unless the indemity reinsurer and the other

i nsurer agree to the contrary;
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(ii) the obligations described in the proviso to subsection (f)(2)

above shall no | onger apply on and after the date the indemity reinsurance

agreenent is transferred to the third party insurer; and

(iii) this subsection (g) shall not apply if the associati on has

previ ously expressly determned in witing that it will not exercise the

el ection referred to in subsection (f).

(h) The provisions of subsection (f) shall supersede the provisions of

any law of this state or of any affected reinsurance agreenent(s) that provide

for or require any paynent of reinsurance proceeds, on account of |osses or

events that occur in periods after the coverage date, to the receiver

Iiquidator or rehabilitator of the insolvent menmber insurer. The receiver

rehabilitator or liquidator shall remain entitled to any anmobunts payabl e by

the reinsurer under the reinsurance agreenent(s) with respect to | osses or

events that occur in periods prior to the coverage date (subject to applicable

setof f provisions).

(i) Except as otherw se expressly provided above, nothing herein shal

alter or nodify the terms and conditions of the indemity reinsurance

agreenents of the insolvent nenber insurer. Nothing herein shall abrogate or

limt any rights of any reinsurer to claimthat is entitled to rescind a

rei nsurance agreenent. Nothing herein shall give a policy owner or

beneficiary an i ndependent cause of action against an indemity reinsurer that

is not otherwise set forth in the indemity reinsurance agreenent.

(j) The board of directors of the association shall have discretion and

may exerci se reasonabl e busi ness judgnment to deternine the neans by which the

association is to provide the benefits of this chapter in an econoni cal and

efficient manner and nmay provide additional or alternative coverages and

benefits in appropriate situations.

(k) Where the association has arranged or offered to provide the

benefits of this chapter to a covered person under a plan or arrangenent that

fulfills the association's obligations under this chapter, the person shal

not be entitled to benefits fromthe association in addition to or other than

those provided under the plan or arrangenment.

(1) Venue in a suit against the association arising under this chapter

shall be in Pulaski County. The association shall not be required to give an

appeal bond in an appeal that relates to a cause of action arising under this

chapter.
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23-96-111. | MPAI RED | NSURERS
(a) If a nenber insurer is an inpaired dopestic insurer, the association
may, in its discretion and subject to any conditions inmposed by the

association that do not inmpair the contractual obligations of the inpaired

i nsurer and that are approved by commi ssi oner -apd—that are—exceptin casesof

(1) Guarantee, assune, or reinsure, or cause to be guaranteed, as-
surmed, or reinsured, any or all of the policies or contracts of the inpaired
insurer; or

(2) Provide such noneys, pledges, |oans, notes, guarantees, or
ot her means as are proper to effectuate subdivision (a)(1) of this section and

assure paynment of the contractual obligations of the inpaired insurer pending

action under subdivision (a)(1l) of this section. —e+
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23-96-112. | NSOLVENT | NSURERS
(a) If a nenber insurer is an insolvent insurer, the association shall
inits discretion, either:
(1)(A) Guarantee, assume, or reinsure, or cause to be guaranteed,
assunmed, or reinsured, the policies or contracts of the insolvent insurer; or
(B) Assure paynent of the contractual obligations of the
i nsol vent insurer; and

(C Provide such noneys, pledges, |oans, notes, guarantees, or

ot her means as are reasonably necessary to di scharge such duties; or

(2) wid | i hoalth | Licies.

Provi de benefits and coverages in accordance with & 23-96-113.
(b) Al proceedings in which the insolvent insurer is a party in any

court in this state shall be stayed sixty (60) days fromthe date an order of
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liquidation, rehabilitation, or conservation is final to permt proper |ega
action by the association on any matters germane to its powers or duties. As
to judgnment under any decision, order, verdict, or finding based on default,
the association nmay apply to have such judgnment set aside by the same court
that made such judgment and shall be permitted to defend agai nst such suit on

the nmerits.

23-96-113. AUTHORI TY OF ASSOCI ATI ON WHEN PRCCEEDI NG UNDER
6 23-96-111 OR & 23-96-112.

(a) (1) When proceeding under & 23-96-111 (B} {B)} or & 23-96-112(a)(2),
the association shall —with respect to only life and health insurance
policies:

(A) Wth respect to life and disability insurance policies and

annuities, assure Assure paynent of benefits for premuns identical to the

prem unms and benefits, except for ternms of conversion and renewability, that
woul d have been payabl e under the policies or contracts of the insolvent
i nsurer, for claims incurred:

(i) Wth respect to group policies, and contracts, not |ater

than the earlier of the next renewal date under such policies or contracts or
forty-five (45) days, but in no event less than thirty (30) days, after the
date on which the association beconmes obligated with respect to such policies

and contracts;

(ii) Wth respect to indivddual nongroup policies, contracts

and annuities, not later than the earlier of the next renewal date, if any,

under such policies or contracts or one (1) year, but in no event |less than
thirty (30) days, fromthe date on which the associati on beconmes obli gated
with respect to such policies or contracts;

(B) Make diligent efforts to provide all known insureds or group

policyholders annuitants (for non-group policies and contracts) or group
policy owners with respect to group policies and contracts thirty (30) days'

notice of the termi nation (pursuant to subsection (a)(1) of this section) of
the benefits provided; and
(C) Wth respect to individual non-group life and disability

i nsurance policies and annuities covered by the association, nake available to

each known insured or annuitant, or owner if other than the insured or

annuitant, and with respect to an individual formerly insured or fornerly an
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annui tant under a group policy who is not eligible for replacenment group
coverage, make avail able substitute coverage on an individual basis in
accordance with the provisions of subdivision (a)(2)(A) of this section, if

the insureds or annuitants had a right under law or the term nated policy or

annuity to convert coverage to individual coverage or to continue an
i ndi vidual policy or annuity in force until a specified age or for a specified
time, during which the insurer had no right unilaterally to nake changes in
any provisions of the policy or annuity or had a right only to nmake changes in
prem um by cl ass.

(2)(A) In providing the substitute coverage required under
subdivision (a)(1)(C) of this section, the association nay offer either to
rei ssue the terninated coverage or to issue an alternative policy.

(B) Alternative or reissued policies shall be offered w thout
requiring evidence of insurability, and shall not provide for any waiting
period or exclusion that would not have applied under the term nated policy.

(C) The association may reinsure any alternative or reissued
policy;

(3)(A) Alternative policies adopted by the association shall be

subject to the approval of the domciliary insurance conm ssioner and the

receivership court. The association rmay adopt alternative policies of various

types for future issuance without regard to any particul ar inpairment or
i nsol vency.

(B) Alternative policies shall contain at |east the mnininmm
statutory provisions required in this state and provi de benefits that shal
not be unreasonable in relation to the prem um charged. The association shal
set the premiumin accordance with a table of rates which it shall adopt. The
prem um shall reflect the amount of insurance to be provided and the age and
class of risk of each insured, but shall not reflect any changes in the health
of the insured after the original policy was |ast underwitten.

(C Any alternative policy issued by the association shall provide
coverage of a type simlar to that of the policy issued by the inpaired or
i nsol vent insurer, as determnined by the association

(b) When proceedi ng under 8 23-96-111{)}{(1) (B} or § 23-96-112(a) with

respect to amy a policy or contract carrying guaranteed m ni muminterest
rates, the association shall assure the payment or crediting of a rate of

interest consistent with 8 23-96-106(a)(3).
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(c) In carrying out its duties under 88 23-96-111{(b)} and 23-96-112(a),

the associ ati on may.—subjectto approval by the court:
(1) Subject to approval by a court in this state, inpose lapose

per manent policy or contract liens in connection with any guarantee,
assunption, or reinsurance agreenment, if the association finds that the
anounts which can be assessed under this chapter are | ess than the anpunts
needed to assure full and pronpt performance of the association's duties under
this chapter or that the economic or financial conditions as they affect
menber insurers are sufficiently adverse to render the inposition of such

per manent policy or contract liens to be in the public interest;

(2) Subject to approval by a court in this state, inpose lapose

tenporary moratoria noratoriuns or liens on paynents of cash values and policy
| oans, or any other right to withdraw funds held in conjunction with policies
or contracts, in addition to any contractual provisions for deferral of cash

or policy loan value. |In addition, in the event of a tenporary noratorium or

nor at ori um charge i nposed by the receivership court on paynment of cash val ues

or policy loans, or on any other right to withdraw funds held in conjunction

with policies or contract, out of the assets of the inpaired or insolvent

i nsurer, the association may defer the paynment of cash val ues, policy |oans or

other rights by the association for the period of the moratorium or noratorium

charge i nposed by the receivership court, except for clains covered by the

association to be paid in accordance with a hardship procedure established by

the liquidator or rehabilitator and approved by the receivership court.

(3) A deposit in this state, held pursuant to | aw or required by the

commi ssi oner for the benefit of creditors, including policy owers, not turned

over to the domiciliary liquidator upon the entry of a final order of

Iiquidation or order approving a rehabilitation plan of an insurer doniciled

in this state or in a reciprocal state, pursuant to Ark. Code Ann. 623-68-115,

shall be pronptly paid to the association. The association (i) shall be

entitled to retain a portion of any anpunt so paid to it equal to the

percentage determ ned by dividing the aggregate amunt of policy owners clains

related to that insolvency for which the association has provided statutory

benefits by the aggregate ampbunt of all policy owners' clains in this state

related to that insolvency and (ii) shall renit to the doniciliary receiver

the ampbunt so paid to the association and retained pursuant to clause (i).

Any anmpunt so paid to the association and retained by it pursuant to clause
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(i) shall be treated as a distribution of estate assets pursuant to Ark. Code

Ann. 0623-68-126 or sinilar provision of the state of donmicile of the inpaired

or insolvent insurer

23-96-114. LIABILITY FOR BENEFI TS - ASSI GNMENT OR SUBROGATI ON OF
Rl GHTS.
(a) The benefits for—which that the association may becone H-able

obligated to cover shall in no event exceed the |esser of:

(1) The contractual obligations for which the insurer is |iable or
woul d have been liable if it were not an inpaired or insolvent insurer; or

(2)(A) Wth respect to any one life, regardl ess of the nunber of poli-
cies or contracts:

(i) One hundred thousand dollars ($100,000) in life insurance
deat h benefits or net cash surrender and net cash wi thdrawal values for life
i nsurance,;

(ii) One hundred thousand dollars ($100,000) in disability
i nsurance benefits, including any net cash surrender and net cash withdrawal
val ues;

(iii) One hundred thousand dollars ($100,000) in the present
val ue of annuity benefits, including net cash surrender and net cash with-
drawal val ues;

(B) Wth respect to each individual participating in a governnental
retirement benefit plan established under sections 401(k), 403(b), or 457, of
the United States Internal Revenue Code covered by an unallocated annuity
contract or the beneficiaries of each such individual if deceased, in the
aggregate, one hundred thousand dollars ($100,000) in present value annuity
benefits, including net cash surrender and net cash w thdrawal val ues;

(C) Wth respect to any one (1) contract holder, one mllion
dol lars ($1,000,000) in unallocated annuity contract benefits, irrespective of
the nunber of such contracts held by that contract hol der
(b) (1) Provided, however, that in no event shall the association be liable to
expend nore than the three hundred thousand dollars ($300,000) in the
aggregate with respect to any one |ife under 85 23-96-106, 23-96-107, and this
section.

(2) The limtations set forth in this subsection are linitations on the

benefits for which the association is obligated before taking into account
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either its subrogation and assi gnment rights or the extent to which those

benefits could be provided out of the assets of the inpaired or insolvent

i nsurer attributable to covered policies. The costs of the association's

obl i gati ons under this chapter may be nmet by the use of assets attributable to

covered policies or reinmbursed to the association pursuant to its subrogation

and assi gnment rights.

(3) In perfornming its obligations to provide coverage under Section

23-96-111 of this chapter, the association shall not be required to guarantee,

assume, reinsure, or perform or cause to be guaranteed, assunmed, reinsured or

performed, the contractual obligations of the insolvent or inpaired insurer

under a covered policy or contract that do not materially affect the econonic

val ues or econom ¢ benefits of the covered policy or contract.

(c)(1) Any person receiving benefits under this chapter shall be deened

to have assigned the rights under, and any causes of action agai nst any person

for |l osses arising under, resulting fromor otherwi se relating to, the covered

policy or contract to the association to the extent of the benefits received
because of this chapter, whether the benefits are paynents of or on account of
contractual obligations, continuation of coverage, or provision of substitute
or alternative coverages. The association nmay require an assignnent to it of
such rights and cause of action by any payee, policy, or contract owner,
beneficiary, insured, or annuitant as a condition precedent to the receipt of
any right or benefits conferred by this chapter upon such person.

(2) The subrogation rights of the association under this subsection
shall have the same priority against the assets of the inpaired or insolvent
i nsurer as that possessed by the person entitled to receive benefits under
this chapter.

(3) In addition to subsecti ons dindsions (c)(1) and (2) above, the
associ ation shall have all common |aw rights of subrogation and any other
equi table or |egal remedy which that would have been available to the inpaired

or insolvent insurer or holder owner, beneficiary or payee of a policy or

contract with respect to such policy or contracts.

(4) 1If the preceding provisions of this subsection are invalid or

i neffective with respect to any person or claimfor any reason, the anmpunt

payabl e by the association with respect to the related covered obligations

shall be reduced by the amount realized by any other person with respect to

the person or claimthat is attributable to the policies (or portion thereof)
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covered by the association.

(5) |If the association has provided benefits with respect to a

covered obligation and a person recovers anmounts as to which the association

has rights as described in the precedi ng paragraphs of this subsection, the

person shall pay to the association the portion of the recovery attributable

to the policies (or portion thereof) covered by the associati on.

(d)(1) For the purpose of carrying out its obligations under this chap-
ter, the association shall be deened to be a creditor of the inpaired or
i nsolvent insurer to the extent of assets attributable to covered policies
reduced by any amounts to which the association is entitled as subrogee
pursuant to subsection (c) of this section. Assets of the inpaired or
i nsolvent insurer attributable to covered policies shall be used to continue
all covered policies and pay all contractual obligations of the inpaired or
i nsolvent insurer as required by this chapter

(2) Assets attributable to covered policies, as used in this subsec-

tion, are that proportion of the assets which the reserves that shoul d have
been established for such policies bear to the reserves that shoul d have been
established for all policies of insurance witten by the inpaired or insolvent
i nsurer.

(e) As a creditor of the inpaired or insolvent insurer as established in

subsection (d) of this section and consistent with Ark. Code Ann. 623-68-126,

t he association and other simlar associations shall be entitled to receive a

di sbursenment of assets out of the marshal ed assets, fromtine to tine as the

assets beconme available, to reinmburse it, as a credit agai nst contractua

obl i gati ons under this chapter. |If the liquidator has not, w thin one hundred

twenty (120) days of a final determnation of insolvency of an insurer by the

receivership court, made an application to the court for the approval of a

proposal to disburse assets out of marshal ed assets to guaranty associ ati ons

havi ng obligati ons because of the insolvency, then the association shall be

entitled to make application to the receivership court for approval of its own

proposal to disburse these assets.

(ef) It is the intent of the General Assenbly that the coverage provided
through the Arkansas Life and Disability Insurance Guaranty Association for
any annuity contract executed pursuant to & 11-9-210 shall be the |esser of
the contractual obligations of the insurer or one hundred thousand dollars

(%100, 000) in the present value of annuity benefits including net cash
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surrender and net cash withdrawal values as provided in subsection (a) of this
secti on;

(£g) It is the intent of the General Assenbly that coverage provided by
the Arkansas Life and Disability Insurance Guaranty Association for annuity
contracts executed pursuant to & 11-9-210, shall not be affected by the fact
that the annuity paynents are sent to the Wirkers' Conpensation Conmm ssion for
distribution to the claimants and beneficiaries, and that any funds provided
by the Arkansas Life and Disability Insurance Guaranty Association for paynent
to claimants or beneficiaries for whom annuity contracts are executed under &
11-9-210 shall be sent to the Wirkers' Conmpensati on Commi ssion for

distribution to claimants or beneficiaries.

23-96-115. ASSESSMENTS - TAX CREDI TS.

(a) (1) For the purpose of providing the funds necessary to carry out the
powers and duties of the association, the board of directors shall assess the
menber insurers, separately for each account, at such tinme and for such
anounts as the board finds necessary.

(2) Assessnents shall be due not less than thirty (30) days after
prior witten notice to the nenber insurers and shall accrue interest at ten
percent (10% per annum on and after the due date.

(b) There shall be two (2) classes of assessnments, as follows:

(1) dass A assessnments shall be mede authorized and called for the

purpose of neeting administrative and | egal costs and ot her expenses—and
Class A

assessments may be mmde aut horized and call ed whether or not related to a

particul ar inmpaired or insolvent insurer

(2) Cass B assessnments shall be mede authorized and called to the

extent necessary to carry out the powers and duties of the association under
66 23-96-106(b), 23-96-110 -- 23-96-114, and 23-96-120 with regard to an

i mpai red or an insolvent insurer
(c)(1) (A The ampunt of amy a Class A assessnent shall be determ ned by

the board and nay be authorized and called on a pro rata or non-pro rata

basis. |If pro rata, the board may provide that it be credited against future

Class B assessnents. A The total of all non-pro rata assessnents shall not

exceed one hundred fifty dollars ($150) per nmenber insurer in any one (1)

cal endar year.
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(B) The ampunt of amy a Class B assessnment shall be allocated for

assessment purposes anong the accounts pursuant to an allocation fornula which
may be based on the premiuns or reserves of the inpaired or insolvent insurer
or any other standard deenmed by the board in its sole discretion as being fair
and reasonabl e under the circunstances.

(2) C ass B assessnments agai nst nenber insurers for each account
shall be in the proportion that the prem uns received on business in this
state by each assessed nmenber insurer or policies or contracts covered by each
account for the three (3) nost recent cal endar years for which information is
avail abl e preceding the year in which the insurer becane ibpaired or
insolvent —as the case may be- insolvent (or in the case of an assessnent with

respect to an inpaired insurer, the three (3) nost recent cal endar years for

which information is avail able preceding the year in which the insurer becane

i mpai red) bears to such prem uns received on business in this state for such
cal endar years by all assessed menmber insurers.

(3) Assessnents for funds to neet the requirements of the associ a-
tion with respect to an inpaired or insolvent insurer shall not be pade

authorized or called until necessary to inplenent the purpose of this chapter

(d) dassification of assessnents under subsection (b) of this section
and comput ati on of assessments under subsection (c) of this section shall be
made with a reasonabl e degree of accuracy, recognizing that exact

deternmi nati ons may not al ways be possible. The association shall notify each

menber insurer of its anticipated pro rata share of an authorized assessnent

not yet called within one hundred eighty (180) days after the assessnent is

aut hori zed.

(e) The association may abate or defer, in whole or in part, the
assessment of a nenber insurer if, in the opinion of the board, paynment of the
assessment woul d endanger the ability of the nenber insurer to fulfill its
contractual obligations. 1In the event an assessnment agai nst a menber insurer
is abated or deferred in whole or in part, the amobunt by which such assessnent
is abated or deferred may be assessed agai nst the other menber insurers in a
manner consistent with the basis for assessments set forth in this section

Once the conditions that caused a deferral have been renoved or rectified, the

menber insurer shall pay all assessnments that were deferred pursuant to a

repaynent plan approved by the association.

(f)(1) (A The Subject to the provisions of paragraph (B) of this
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subsection the total of all assessments upen authorized by the association

with respect to a nmenber insurer for each account subaccount of the life

i nsurance and annuity account and for the disability account shall not in any
one (1) cal endar year exceed two percent (2% andfor the health account shall

not—in—any one (1) calendar year exceed twe percent (2% of such insurer's

average annual premuns received in this state on the policies and contracts

covered by the subaccount or account during the three (3) cal endar years

preceding the year in which the insurer becane an inpaired or insolvent
i nsurer.

(B) If two (2) or nmore assessnents are authorized in one (1)

cal endar year with respect to insurers that becone inpaired or insolvent in

di fferent cal endar years, the average annual prem uns for purposes of the

aggregat e assessnent percentage linitation referenced in paragraph (A of this

subsection shall be equal and Iinted to the higher of the three-year average

annual premuns for the applicabl e subaccount or account as cal cul ated

pursuant to this section.

(BO) If the maxinum assessnment, together with the other assets of
the association in any account, does not provide in any one (1) year in either
account an anmount sufficient to carry out the responsibilities of the
associ ation, the necessary additional funds shall be assessed as soon
thereafter as permtted by this chapter.

(2) The board may provide in the plan of operation a nethod of
al l ocating funds anong cl ai ns, whether relating to one (1) or nore inpaired or
i nsol vent insurers, when the maxi mum assessnment will be insufficient to cover
antici pated cl ai ns.

(3) If a—onepercent {19 the nmaxi num assessnment for any subaccount
of the Iife and annuity account in any one (1) year does not provide an amount
sufficient to carry out the responsibilities of the association, then pursuant
to subdivision (c)(2) of this section, the board shall assess all the other
subaccounts of the life and annuity account for the necessary additiona
anount, subject to the maximum stated in subdivision (f)(1) above.

(g) The board may, by an equitable nmethod as established in the plan of
operation, refund to nmenber insurers, in proportion to the contribution of
each insurer to that account, the ampunt by which the assets of the account
exceed the ampunt the board finds is necessary to carry out during the com ng

year the obligations of the association with regard to that account, including
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assets accruing from assi gnment, subrogation, net realized gains, and incone
frominvestnments. A reasonable anpunt nay be retained in any account to
provi de funds for the continuing expenses of the association and for future

| osses cl ai ns.

(h) It shall be proper for any nmenber insurer, in determining its
prem um rates and policyhol der dividends as to any kind of insurance wthin
the scope of this chapter, to consider the anmpunt reasonably necessary to neet
its assessment obligations under this chapter

(i)(1) The association shall issue to each insurer paying an assessnent
under this chapter, other than Class A assessnent, a certificate of
contribution, in a formprescribed by the commi ssioner, for the ambunt of the
assessment so paid.

(2) Al outstanding certificates shall be of equal dignity and
priority without reference to ampbunts or dates of issue.

(3) Acertificate of contribution nay be shown by the insurer inits
financial statement as an asset in such formand for such amount, if any, and
period of time as the comr ssioner may approve.

(jJYCL) (A A nmenmber insurer may offset against its premumtax liability
to this state an assessnment described in subsection (i) of this section to the
extent of twenty percent (20% of the anpunt of such assessnment for each of
the five (5) calendar years followi ng the year in which such assessment was
pai d.

(B) I'n the event a nmenber insurer should cease doi ng business, al
uncredi ted assessnents nmay be credited against its premumtax liability for
the year it ceases doi ng busi ness.

(2)(A) Any suns which are acquired by refund, pursuant to subsection
(g) of this section, fromthe association by member insurers and which have
theretof ore been offset against prem um franchise or income taxes as provided
in subdivision (j)(1)(A) above, shall be paid by such insurers to this state
in such manner as the tax authorities nmay require.

(B) The association shall notify the commi ssioner that such re-

funds have been nmade.

23-96-116. PLAN OF OPERATI ON
(a) (1) The association shall submit to the comm ssioner a plan of

operation and any anmendnments thereto necessary or suitable to assure the fair,
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reasonabl e, and equitable adm nistration of the association. The plan of
operation and any anmendnents thereto shall becone effective upon the

commi ssioner's witten approval or unless he has not disapproved it within
thirty (30) days.

(2) If the association fails to submit a suitable plan of operation
within one hundred twenty (120) days followi ng March 9, 1989, or if at any
time thereafter the association fails to submit suitable anmendnents to the
pl an, the commi ssioner shall, after notice and hearing, adopt and promnul gate
such reasonabl e rules as are necessary or advisable to effectuate the
provi sions of this chapter. Such rules shall continue in force until nmodified
by the conmi ssioner or superseded by a plan submitted by the association and
approved by the conmi ssioner.

(b) Al menmber insurers shall conply with the plan of operation
(c) The plan of operation shall, in addition to requirenents enumrerated
el sewhere in this chapter

(1) Establish procedures for handling the assets of the association

(2) Establish the anmpbunt and nethod of reinbursing nenbers of the
board of directors under & 23-96-109(b);

(3) Establish regular places and tinmes for neetings including
t el ephone conference calls of the board of directors;

(4) Establish procedures for records to be kept of all financial
transactions of the association, its agents, and the board of directors;

(5) Establish the procedures whereby selections for the board of di-
rectors will be made and subnitted to the conm ssioner

(6) Establish any additional procedures for assessments under & 23-
96- 115;

(7) Contain additional provisions necessary or proper for the execu-
tion of the powers and duties of the association.

(d)(1) The plan of operation nmay provide that any or all powers and
duties of the association, except those under & 23-96-114(c)(3) and 23-96-

115, are nmay be delegated to the State | nsurance Departnent or to a

corporation, association, oer—other organization or other entity which perforns

or will performfunctions simlar to those of this association, or its
equivalent, in tw (2) or nore states. Such a corporation, association, or

organi zation or other entity, including, as applicable, the State |Insurance

Departnent, shall be reinbursed for any paynents made on behal f of the
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association and shall be paid for its performance of any function of the
associ ati on.

(2) A delegation under this subsection shall take effect only with
the approval of both the board of directors and the conmi ssioner, and may be

made only to a corporation, association, o organi zation or other entity,

i ncluding the State |Insurance Departnent, which extends protection not

substantially | ess favorable and effective than that provided by this chapter

23-96-117. DETECTI ON AND PREVENTI ON OF | NSOLVENCI ES OR | MPAI RVENTS.
To aid in the detection and prevention of insurer insolvencies or

i mpai rments:
(1) It shall be the duty of the conm ssioner

(A (i) To notify the comm ssioners of all the other states,
territories of the United States, and the District of Colunbia when he takes
any of the follow ng actions agai nst a nmenber insurer

(a) Revocation of license;

(b) Suspension of license; or

(c) Makes any fornmal order that such conpany restrict its
premumwiting, obtain additional contributions to surplus, withdraw fromthe
state, reinsure all or any part of its business, or increase capital, surplus,
or any other account for the security of policyhelders owners or creditors.

(ii) Such notice shall be mailed to all comm ssioners within

thirty (30) days followi ng the action taken or the date on which such action
occurs.

(B)(i) To report to the board of directors when he has taken any
of the actions set forth in subdivision (1)(A) of this section or has received
a report fromany other conm ssioner indicating that any such action has been
taken in another state.

(ii) Such report to the board of directors shall contain al
significant details of the action taken or the report received from anot her
conmi ssi oner.

(C To report to the board of directors when he has reasonable
cause to believe fromany exam nation, whether conpleted or in process, of any
menber company insurer that such company insurer may be an inpaired or
i nsol vent insurer.

(D)(i) To furnish to the board of directors the Nationa
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Associ ation of |nsurance Conmi ssioners' |nsurance Regulatory Information Sys-
tem (IRIS) ratios and listings of conmpanies not included in the ratios
devel oped by the National Association of Insurance Conm ssioners, and the
board may use the information contained therein in carrying out its duties and
responsi bilities under this section.
(ii) Such report and the information contained therein shal

be kept confidential by the board of directors until such time as made public
by the conmi ssioner or other |lawful authority.

(2) The commi ssioner may seek the advice and reconmmendati ons of the
board of directors concerning any nmatter affecting his duties and
responsi bilities regarding the financial condition of menber insurers and
conmpani es seeking admi ssion to transact insurance business in this state.

(3)(A) The board of directors may, upon nejority vote, nake reports and
recommendations to the comm ssioner upon any matter gernane to the sol vency,
liquidation, rehabilitation, or conservation of any menber insurer or gernmane
to the solvency of any conpany seeking to do an insurance business in this
State.

(B) Such reports and recommendati ons shall not be considered public

docunents.

(4) H—shallbethe duty of + The board of directors may, upon majority

vote, to notify the comm ssioner of any information indicating any nmenber

i nsurer may be an inpaired or insolvent insurer
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(85) The board of directors may, upon mpjority vote, make reconmmen-

dations to the comm ssioner for the detection and prevention of insurer

i nsol venci es.

23-96-118. DUTIES AND POWERS OF THE COVM SSI ONER.

(a) In addition to the duties and powers enunerated el sewhere in this

chapter:

(1) The commi ssioner shall:

(A) Upon request of the board of directors, provide the

association with a statenent of the premiuns in this and any ot her

states for each nmenber insurer

appropri ate

(B)(i) When an inpairnment is declared and the amunt of the

i mpairment is determ ned, serve a demand upon the inpaired insurer

good the inmpairment within a reasonable tine.

to make

(ii) Notice to the inmpaired insurer shall constitute notice to

its sharehol ders, if any.

(iii) The failure of the insurer to pronptly conmply with such

dermand shall not excuse the association fromthe performance of its powers and

duties under this chapter

(© In any liquidation or rehabilitation proceeding involving a

donmestic insurer, be appointed as the liquidator or rehabilitator

(2)(A) The conm ssioner may suspend or revoke, after notice and

hearing, the certificate of authority to transact insurance in this state of

any menmber insurer which fails to pay an assessnent when due or fails to

35
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comply with the plan of operation
(B) As an alternative, the comm ssioner nay levy a forfeiture on

any menmber insurer which fails to pay an assessnent when due. Such forfeiture
shall not exceed five percent (5% of the unpaid assessnent per nonth, but no
forfeiture shall be | ess than one hundred dollars ($100) per nonth.

(b) Any A final action of the board of directors or the association my
be appeal ed to the conmm ssioner by any menmber insurer if such appeal is taken

within sixty (60) days of its receipt of notice of the final action being

appealed. |If a nenber conpany is appealing an assessnent, the anpbunt assessed
shall be paid to the association and avail able to nmeet association obligations
during the pendency of an appeal. |If the appeal on the assessnent is upheld,
the ampbunt paid in error or excess shall be returned to the nenber conpany
insurer. Any final action or order of the comn ssioner shall be subject to

judicial reviewin a court of conpetent jurisdiction in accordance with the

laws of this state that apply to actions or orders of the comi ssi oner

(c) If the association fails to act within a reasonable period of tinme
as provided in 66 23-96-111(b)(1)(B), 23-96-112(a), 23-96-113, and 23-96-120
the conmi ssioner shall have the powers and duties of the association under

this chapter with respect to inmpaired or insolvent insurers.

23-96-119. DI STRI BUTI ONS OF OANERSHI P RI GHTS

(a)(1) Prior to the termnation of any liquidation, rehabilitation, or
conservation proceeding, the court may take into consideration the
contributions of the respective parties, including the association, the
shar ehol ders, and policy owners of the insolvent insurer, and any other party
with a bona fide interest, in making an equitable distribution of the
ownership rights of such insolvent insurer. In such determ nation
consideration shall be given to the welfare of the policyholders owners of the
continuing or successor insurer

(2) No distribution to stockholders, if any, of an inpaired or insol-

vent insurer shall be made until and unless the total amount of valid clains
of the association with interest thereon for funds expended in carrying out
its powers and duties under 23-96-111 - 23-96-114, and 23-96-120 with respect
to such insurer have been fully recovered by the association.

(b)(1) If an order for liquidation or rehabilitation of an insurer dom -

ciled in this state has been entered, the receiver appointed under such order
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shall have a right to recover on behalf of the insurer, fromany affiliate
that controlled it, the anpunt of distributions, other than stock dividends
paid by the insurer on its capital stock, nade at any time during the five (5)
years preceding the petition for liquidation or rehabilitation subject to the
limtations of subdivisions (b)(2), (3), and (4) of this section

(2) No such distribution shall be recoverable if the insurer shows
that, when paid, the distribution was |awful and reasonable and that the
i nsurer did not know and coul d not reasonably have known that the distribution
m ght adversely affect the ability of the insurer to fulfill its contractua
obl i gati ons.

(3)(A) Any person who was an affiliate that controlled the insurer at
the tinme the distributions were paid shall be liable up to the anount of
di stributions he received.

(B) Any person who was an affiliate that controlled the insurer at
the tinme the distributions were declared, shall be liable up to the anpunt of
distributions he would have received if they had been paid i nmediately.

(C© If two (2) or nore persons are liable with respect to the same
distributions, they shall be jointly and severally I|iable.

(4) The maxi mum anount recoverabl e under this subsection shall be the
amount needed in excess of all other avail able assets of the insolvent insurer
to pay the contractual obligations of the insolvent insurer

(5) If any person liable under subdivision (b)(3) of this section is
insolvent, all its affiliates that controlled it at the time the distribution
was paid, shall be jointly and severally liable for any resulting deficiency

in the anobunt recovered fromthe insolvent affiliate.

23-96-120. PAYMENT OF PREM UMS.

(a) Nonpaynment of premiunms within thirty-one (31) days after the date
requi red under the terms of any guaranteed, assunmed, alternative, or reissued
policy or contract or substitute coverage shall term nate the association's
obl i gati ons under such policy or coverage under this chapter with respect to
such policy or coverage, except with respect to any clainms incurred or any net
cash surrender value which may be due in accordance with the provisions of the
chapter.

(b) Premiunms due for coverage after entry of an order of |iquidation of

an insolvent insurer shall belong to and be payable at the direction of the
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associ ation, and the association shall be liable for unearned prem uns due to

policy or contract owners arising after the entry of such order.

23-96-121. REI SSUANCE OF TERM NATED COVERAGE

(a) If the association elects to reissue ternm nated coverage at a pre-
mumrate different fromthat charged under the term nated policy, the prem um
shall be set by the association in accordance with the amount of insurance
provi ded and the age and cl ass of risk, subject to approval of the donmiciliary
comi ssi oner and the or—by a court of conpetent jurisdiction receivership
court.

(b) The association's obligations with respect to coverage under any
policy of the inpaired or insolvent insurer or under any reissued or
alternative policy shall cease on the date such coverage or policy is replaced
by another similar policy by the policyhelder owner, the insured, or the

associ ation."

SECTION 2. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 3. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 4. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

/s/Pollan et al
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