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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/7/97
81st General Assembly A Bl”
Regular Session, 1997 HOUSE BILL 1713

By: Representatives Courtway and Lynn

For An Act To Be Entitled
"AN ACT TO REGULATE TI TLE | NSURANCE AGENTS AND PERSONS
ENGAGED | N THE BUSI NESS OF TI TLE | NSURANCE; AND FOR OTHER
PURPCSES. "

Subtitle
“TO REGULATE TI TLE | NSURANCE AGENTS AND
PERSONS ENGAGED | N THE BUSI NESS OF TI TLE
I NSURANCE. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Title, Purpose.

(a) This act shall be known and nmay be cited as the "Arkansas Title

I nsurance Agent s Licensing Act".

(b) The purpose of this act is to provide the State of Arkansas with a

conpr ehensi ve body of law for the effective regulation and supervision of the

title insurance agent s business transacted within this state

SECTION 2. Application of Act and Construction with Ot her Laws.

(a) This act shall apply to all title agents, applicants for title

i nsurance and title insurance policyhol ders.

(b) Nothing in this act shall be construed to authorize the practice of

| aw by any person who is not admitted to practice lawin this state

(c) This act shall not apply to transactions involving the sale of

encunbering of property if the consideration or | oan ampunt is greater than

t hree hundred t housand dollars ($300, 000).

SECTION 3. Definitions. For the purposes of this act:
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As Engrossed: H3/7/97 HB 1713

(1) "Applicant" neans a person, whether or not a prospective insured,

who applies to a title insurer or title agent for a title insurance policy and

who, at the time of application, is not a title agent.

(2) "Charge" neans any fee billed by a title agent for the performnce

of services. Charge includes, but is not limted to, fees for docunent

preparation, fees for closing or settlenent services, and any fee for services

commenced but not conpl et ed.

(3) "Escrow' nmeans witten instrunents, noney or other itens deposited

by one party with a depository, escrow agent or escrow for delivery to another

party upon the performance of a specified condition or the happening of a

certain event.

(4) "Gross operating revenue" nmeans all incone received by a title
agent.

(5) "Licensing Board" nmeans the Abstracters and Title Agents Licensing
Boar d.

(6) "Person" nmeans any natural person, partnership, association

cooperative, corporation, trust, or other legal entity that is a resident of,

or authorized to do business in this state.

(7) "Security" or "security deposit" neans funds or other property

received by the title insurance agent as collateral to secure an i ndemitor s

obl i gati on under an indemmity agreenment pursuant to which a title insurer is

granted a perfected security interest in the collateral in exchange for

agreeing to provide coverage in a title insurance policy for a specific title

exception to coverage.

(8) "Title Agent" or "Agent" nmeans any person who:

(A) Solicits title insurance business;

(B) Collects preniuns;

(C) Determines insurability in accordance with underwiting rules

and standards prescribed by its title insurer; or

(D) Issues title insurance conmitnents or policies.

(9) "Title insurance comiitnent" neans a prelimnary report on the

status of a land title, and which sets out the conditions under which a title

or interest will be insured.

(10) "Title insurance business" or the "Business of title insurance"

neans:

(A) Transacting or proposing to transact by a title agent any of
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As Engrossed: H3/7/97 HB 1713

the follow ng activities when conducted or perfornmed in contenplation of the

i ssuance of a title comrtnent or a title insurance policy:

(1) Soliciting or negotiating the issuance of a title

i nsurance policy;

(2) Guaranteeing, warranting or otherwi se insuring the

correctness of title searches;

(3) Execution of title insurance policies; and

(4) Searching or exanmining titles of |and;

(B) Doing or proposing to do any business in substance equival ent

to any of the foregoing in a manner designed to evade the provisions of this

act .

(11) "Title insurance policy" or "Policy" means a contract insuring or

i ndemmi fyi ng agai nst | oss or damage arising fromany or all of the foll ow ng

exi sting on or before the policy date:

(A) Defects in or liens or encunbrances on the insured title;

(B) Unmarketability of the insured title; or

(C Invalidity or unenforceability of liens or encunbrances on

the stated property.

(12) "Title insurer" or "lInsurer" means a conpany organi zed under the

laws of this state for the purpose of transacting as insurer, the business of

title insurance and any foreign or alien title insurer engaged in this state

in the business of title insurance as insurer

(13) "Title plant" means a set of records in which an entry has been

made of all recorded docunments or matters which under the |aw inpart

constructive notice of matters affecting title to all real property or any

interest therein or encunbrances thereon, which have been recorded in the

jurisdiction for which such title plant is maintained for a mnimmof thirty

(30) years after the effective date of this act, and which is updated to

within sixty (60) days of the date of issuance of any title comm tnment or

policy. Such records shall consist of an index or set of indices in which

notati ons of or references to any such docunments that describe the property

affected thereby are posted, entered or otherw se included, according to the

property descri bed thereon, or copies or briefs of all such docunents

descri bing the property affected and which are sorted and filed according to

the property described therein. Docunents only affecting oil, gas, or other

mneral interests are exenpt fromthis requirenment provided no insurance is
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As Engrossed: H3/7/97 HB 1713

i ssued covering such interests. The records may be nmaintained in tract book

form by magnetic nedia, or other nmedia approved by the board.

SECTI ON 4. Record Retention

Evi dence of the examination of title and deternination of insurability

shall be preserved and retained by the title agent for a period of not |ess

than five (5) years after the title insurance policy has been issued. |Instead

of the retention of the original evidence, atitle agent may in the regul ar

course of business establish a system whereby all or part of the evidence is

recorded, copied, or reproduced by any process that accurately and |l egibly

reproduces or forns a durable nmediumfor reproducing the contents of the

ori gi nal

SECTION 5. General Qualification for Title Insurance Plant License.

(a) Except for applications acconpanied by a currently verified

Certificate of Authority as an abstract plant in accordance with Arkansas Code

17-11-102(5), or evidence of contractual access to a currently certified

abstract plant or currently certified title insurance plant, no |license shal

be issued to a title insurance plant unless:

(1) The Licensing Board shall cause an inspection by its

appoi ntee to deternmine the sufficiency of the set of records of the proposed

title insurance plant;

(2) After inspection of the set of records proposed, the

Li censi ng Board shall notify the applicant by certified mail of the adequacy

or inadequacy of the set of records inspected. |nsufficiencies or

i nadequaci es shall be noted to the entity nmaking the application within two

(2) weeks after the inspection.

(3) |If after an inspection it finds an adequate set of records to

meet the definition of title insurance plant, the Licensing Board shal

approve the application for title insurance plant and send notice of approva

within two (2) weeks.

SECTION 6. Application, |ssuance, Expiration and Renewal of Title

I nsurance Pl ant License.

(a) Application for title insurance plant license shall be made in

writing in the form and manner prescribed by the Licensing Board. A non-
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As Engrossed: H3/7/97 HB 1713

refundabl e application fee in an anpunt to be established by the Licensing

Board shall be paid at the tine of application.

(b) The application shall be deenmed to be a continuing one, and any

license or prospective licensee for a title insurance plant shall informthe

Li censing Board pronptly if any information set forth in an application is no

| onger accurate.

(c) Each title insurance plant s |icense shall expire June 30 of each

year, and nay be renewed by the Licensing Board, prior to expiration, by a

properly conpleted application in the formand manner prescribed by the board,

and upon paynment of the appropriate renewal fee, providing the prospective

licensee has net all requirenents of the Licensing Board.

SECTION 7. Suspension or Revocation of Title |Insurance Plant License.

The Licensing Board may suspend or revoke a title insurance plant

license, after providing notice and an opportunity to be heard pursuant to

regul ati ons pronul gated by the Licensing Board, upon finding that a title

i nsurance pl ant:

(1) Fails to neet or fails to continue to nmeet the qualifications for

l'i censure under this act; or

(2) License was based on material msstatement in the application, or

was obtained by fraud or by willful m srepresentation.

SECTION 8. Title Agents, License Required; Attorneys Exenpted.

No person shall act as a title agent or issue title insurance

commitments and policies unless licensed in accordance with the provisions of

this act, or unless licensed to practice lawin this state.

SECTION 9. Ceneral Qualifications for Title Insurance Agent s License.

(a) No license shall be issued to, continued for, or pernitted to exist

for any natural person acting as an agent, unless the natural person:

(1) |Is at |least eighteen (18) years old;

(2) |Is a bona fide resident of, and resides within, this state;

(3) |Is appointed as an agent by a title insurer, subject to the

i ssuance of a title agent s |license

(4) Has successfully denmonstrated conprehensi on of principles of

title examnation and title insurance, and the practical application of those
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princi ples through a testing procedure adm nistered by the Licensing Board, or

is currently licensed as a "regi stered abstracter” in accordance with Arkansas

Code 6 17-11-101, et. seq.

(5) Meets continuing educational and other administrative

requi renents of the Licensing Board; and

(6) Mintains the follow ng i nsurance coverage under terns and

conditions, and in mnimum anounts to be established by the board:

(A) An errors and om ssions policy which includes coverage

for an agent s del egati on of any agent functions; and

(B) Surety or fidelity coverage if the agent handl es escrow

or security deposits.

(b) Any person, other than a natural person, to whom an agent s |license

is issued, shall designate to the Licensing Board those natural persons who

are and will be exercising the powers and performng the duties of the agent.

The designated individuals, except persons perfornming only clerica

functions, shall be subject to the requirements of subsection (a) of this

secti on.

(c) Any person, other than a natural person, to whoma title insurance

agent s license is issued, nust denpnstrate that each natural person

designated to exercise the powers and performthe duties of the title agent

meets the requirenents of subsection (a) of this section.

SECTI ON 10. Application for Title Agent s License.

(a) Application for a license to act as a title agent shall be made in

writing in the formand manner prescribed by the Licensing Board. A non-

refundabl e application fee in an anpunt to be established by the Licensing

Board shall be paid at the tine of application.

(b) The application shall be deenmed to be a continuing one, and any

licensee or prospective licensee shall informthe Licensing Board pronptly if

any information set forth in the application is no | onger accurate.

SECTI ON 11. Issuance, Expiration, and Renewal of Title Agent s License.

(a) The Licensing Board shall issue a license to act as a title agent

to any person if:

(1) the prospective licensee files an application pursuant to

Section 10 of this act;

0214970734.rrs613



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: H3/7/97 HB 1713

(2) the prospective |licensee neets the requirenents of Section 9

of this act;

(3) the prospective |licensee has provided the Licensing Board

with evidence of financial responsibility in the formand in a m ni nrum amunt

requi red by the regul ati ons of the Licensi ng Board.

(b) Each title agent s license shall expire on June 30 of each year,

and may be renewed by the Licensing Board upon filing by the |icensee, prior

to the expiration of his license, a properly conpleted application in the form

prescri bed by the Licensing Board and upon paynent of the appropriate renewal

fee, providing the licensee has nmet all requirenments of the Licensing Board.

SECTION 12. Conditions for Providing Escrow, Closing, or Settlenent

Servi ces, and Mi ntaining Escrow and Security Deposit Accounts.

A title insurance agent nmmy operate as an escrow, security, settlenent

or closing agent, provided that:

(a) Al funds deposited with the title insurance agent in settlenent,

closing or security deposit shall be subnmitted for collection to or deposited

in a separate fiduciary trust account or accounts in a federally insured

financial institution no |later than the close of the next business day

followi ng closing, in accordance with the foll owing requirenments:

(1) The funds shall be the property of the person or persons

under the provision of the escrow, settlement, security deposit or closing

agreenent and shall be segregated for each depository by escrow, settlenent,

security deposit or closing in the records of the title insurance agent in a

manner that pernits the funds to be identified on an individual basis; and

(2) The funds shall be applied only in accordance with the terns

of the instructions or agreenents under which the funds were accepted.

(b) Funds held in an escrow account shall be disbursed only pursuant to

a witten instruction or agreenent specifying how and to whom such funds may

be di sbursed.

(c) Nothing in this section is intended to amend, alter, or supersede

ot her sections of this act, or the laws of this state or the United States,

regardi ng an escrow hol der s duties and obligation.

SECTI ON 13. Refusal, Suspension, or Revocation of Title Agent s

Li cense; Fine in Lieu of Suspension
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(a) The Licensing Board may refuse to license any person as an agent,

or may suspend or revoke an agent s |license, after providing notice and an

opportunity to be heard pursuant to regul ations provided by the Licensing

Board, upon a finding that the person:

(1) Fails to neet or fails to continue to neet the qualifications

of licensure under this act;

(2) Has violated any provision of this act or any rule or

regul ati on of the Licensing Board;

(3) Has nade a material nisstatenment in an application for an

agent s license or has obtained an agent s |icense by fraud or by wllful

nm srepresentation,;

(4) Has misappropriated, conmingled, or converted to his own use,

funds belonging to applicants, title insurers, insureds, or real estate

closing or settlenment participants, or others;

(5) Has intentionally mnisrepresented the terns of atitle

i nsurance policy to any applicant or policyhol der

(6) Has, in the conduct of his affairs, under his agent s

license, used fraudul ent, coercive, or dishonest practices, or has shown

himself to be inconpetent, untrustworthy, financially irresponsible or a

source of injury or loss to the consuner, general public or parties involved,

(7) Has aided, abetted or assisted another person in violating

the provisions of this act, or any rule or regul ation promnul gated under this

act; or

(8) Has otherwi se violated the provisions of this act.

(b) The Licensing Board may revoke the title agent s |license of any

person who is convicted of a felony.

(c) Wthout inmposing the foregoing penalties, the Licensing Board may

additionally inpose a fine in an anount to be deternined by the Licensing

Board for each violation of this act or of any rule or regul ati on pronul gat ed

pursuant to it.

(d) Any of the penalties provided under this section nmay be inposed on

a title agent other than a natural person for action of individuals designated

by that insurance agent under Section 6 (b) of this act.

SECTION 14. Title Underwriting Standards. No commitnment of title

i nsurance or title policy shall be issued except on the basis of one of the
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foll owing, or a conbination thereof:

(a) A thorough search of the records of the jurisdiction by a |licensed

title insurance agent using a licensed title plant;

(b) An abstract of title certified by a licensed abstracter

(c) A thorough search of the records of the jurisdiction, personally

conducted by an attorney licensed to practice lawwithin this state, at the

site where the recorded docunents or matters inparting constructive notice

affecting title to real property have been recorded and maintained within the

jurisdiction;

(d) In counties within this state with fewer than two (2) |icensed

pl ants, irrespective of the nunber of districts, a thorough search of the

records of the jurisdiction at the site where the recorded docunents or

matters inparting constructive notice affecting title to real property have

been recorded and maintained within the jurisdiction, personally conducted by

an abstracter |icensed under Arkansas Code 17-11-101 et seq. with a nm ni nrum of

ten (10) years of experience since obtaining such |icense.

SECTI ON 15. Graduated inplenentation of Title Plant Standards.

(a) Wthin one (1) year after the effective date of this act a title

pl ant, as defined in Section 3, nust cover a mnimum period of ten (10) years

preceding that effective date. Wthin two (2) years that coverage nust be

extended to twenty (20) years precedi ng such effective date, and within three

(3) years it nust cover the entire thirty (30) year period.

(b) In order for any title insurance agent to transact title insurance

busi ness wi thout the benefit of a title plant after the effective date of this

act until its first anniversary date, such agent nust conplete the foll ow ng

requi renents:

(1) Execute a letter of intent in formand substance approved by

the board to provide satisfactory evidence of the agent s intention to conply

with the title plant requirenments set out herein; and

(2) Provide a cash bond or letter of credit in formand amunt

approved by the board in order to establish the agent s financial ability to

meet the title plants requirenments of this act.

SECTI ON 16. Regul ati ons.

In addition to any other powers granted under this act, the Licensing
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Board nay adopt rules or regulations as it deens necessary for the proper

adm nistration of its power and duties consistent with this act.

SECTI ON 17. Enf or cenent .

(a) Any violation of this act shall carry with it, in addition to or in

Iieu of suspension or revocation of the violators license, a civil penalty in

an amount as set by the Licensing Board. For purposes of this act, each

i ndi vi dual transaction which is not in conformty with the provisions of this

act shall be considered a violation.

(b) Upon establishing the existence of a violation of any provision of

this act, any person, or title agent, shall be entitled, in addition to any

ot her damages or renedies provided by law, to such equitable or injunctive

relief as the court deens proper. |In any such action, the court nay award to

the successful party the court costs of the action together with reasonabl e

attorneys fees.

(c) The procedure for enforcenent of this act, together with rights of

appeal from board actions, shall be as set forth in Arkansas Code Annotated ¢

17-11-341.

(d) The provisions of this act shall be enforced by the Abstracters

Board of Exaniners, as created by Arkansas Code 17-11-201. This board shal

henceforth be known as the Abstracters and Title Agents Licensing Board.

SECTION 18. Policy not Invalidated by Agent s Action

It is the intent of this act that no action of a title agent in

vi ol ation of the provisions of this act render invalid any title insurance

policy issued by that agent.

SECTI ON 19. Exenption of Licensed Attorneys.

Persons licensed to practice lawin this state are exenpted fromthe

licensing provisions of this act.

SECTI ON 20. The Licensing Board is hereby enpowered to establish rules,

procedures and regul ations for the tinely and effective inplenentation of this

act; provided, however, that the conplete inplenentation shall not be | onger

than ei ghteen (18) nmonths after its effective date.
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SECTION 21. Al provisions of this act of a general and pernmnent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmi ssion shall incorporate the sanme in the Code.

SECTION 22. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 23. All laws and parts of laws in conflict with this act are

her eby repeal ed.

/ s/ Rep. Courtway et al
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