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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/17/97
81st General Assembly A BIII
Regular Session, 1997 HOUSE BILL 1861

By: Representative McGee

For An Act To Be Entitled
“AN OWNI BUS ACT TO AMEND THE ARKANSAS | NSURANCE CODE; TO
ADD A DEFI NI TI ON OF * REI NSURANCE' THEREIN FOR PURPCSES OF
CLARI FYI NG THE ARKANSAS COMPREHENSI VE HEALTH | NSURANCE
POOL ACT OF 1995; TO EXPAND THEREIN FROM 3 TO 5 YEARS
| NSURER COMPLI ANCE AUDI TS AND EXAM NATI ONS | N CONFORM TY
W TH RECOMMVENDATI ONS OF THE NATI ONAL ASSOCI ATI ON OF
| NSURANCE COWM SSI ONERS (NAI C); TO AMEND #23- 63-302 TO
CLARI FY THE COWM SSI ONER S SERVI CE OF LEGAL PROCESS DUTI ES
ON | NSURERS AND OTHERS; TO AMEND £23- 66- 206 TO DEFI NE AS AN
UNFAI R TRADE PRACTI CE FAI LURE OF DOMESTI C | NSURERS AND
HVMO S AND OTHERS TO ESTABLI SH AND MAI NTAI N WRI TTEN
CONFLI CT OF | NTEREST PROCEDURES FOR OFFI CERS, DI RECTORS
AND MANAGERS; TO AMEND #523-67-212 AND 23-67-219 TO EXEMPT
FROM PUBLI C | NSPECTI ON | NFORMATI ON WHI CH | S A TRADE SECRET
OR OF A PROPRI ETARY NATURE | N PROPERTY & CASUALTY &
WORKERS' COMPENSATI ON | NSURANCE RATE FI LI NGS; TO AMEND
ARKANSAS CODE 23-68-103 TO PROVI DE FOR THE | NSURANCE
COWM SSI ONER' S ORI Gl NAL JURI SDI CTI ON OF DELI NQUENCY
PROCEEDI NGS AGAI NST | NSURERS; TO AMEND ARKANSAS CODE
23-68-108 TO AUTHORI ZE THE | NSURANCE COMM SSI ONER TO
COMMENCE CONSERVATI ON PROCEEDI NGS AGAI NST DOMESTI C
I NSURERS | N ARKANSAS STATE COURTS; TO AMEND ARKANSAS CODE
23-68-126 TO CONFORM THE PRI ORI TY OF DI STRI BUTI ON UNDER
THE ARKANSAS UNI FORM | NSURERS LI QUI DATI ON ACT W TH FEDERAL
SUPER- PRI ORI TY LAW TO | NCREASE THE SURETY BOND AMOUNT OF
EMPLOYEE LEASI NG FI RMS TO NOT LESS THAN $100, 000 I N
CONFORM TY W TH THE CURRENT COVPANI ON RULE & REGULATI ON
58; TO AMEND 517-19-301 (d) TO DELETE | NCORRECT REFERENCES
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As Engrossed: H3/17/97 HB 1861

TO “COW SSI ONER' AND AS APPROPRI ATE SUBSTI TUTE THE WORD
BOARD THEREIN, TO AMEND THE STATE | NCOVE TAX CODE SECTI ONS
26-51-423 AND 26-51-436 | N ORDER TO RECONCI LE ARKANSAS

I NCOVE TAX TREATMENT OF MEDI CAL & DENTAL EXPENSES &

MEDI CAL SAVI NGS ACCOUNTS W TH THE | NTERNAL REVENUE CODE;
TO EXEMPT THE STATE COVPREHENSI VE HEALTH | NSURANCE POOL
ACT & THE ARKANSAS PROPERTY & CASUALTY GUARANTY FUND &
ARKANSAS LI FE & DI SABI LI TY | NSURANCE GUARANTY ASSOCI ATl ON
LAWS FROM THE STATE CASH FUND LAWS I N 619-4-801, ET SEQ ;
TO CONFORM THE STATE SMALL EMPLOYER HEALTH | NSURANCE

AVAI LABI LI TY & PREM UM RATI NG LAW UNDER £523-86-201, ET
SEQ , TO THE HEALTH | NSURANCE PORTABI LI TY AND

ACCOUNTABI LI TY ACT OF 1996 OF THE U.S. CONGRESS, EFFECTI VE
ON & AFTER JULY 1, 1997; TO AMEND SECTION 3 (m) OF

UNCODI FI ED ACT 292 OF 1997 I N ORDER TO EXCLUDE LONG TERM
CARE & DI SABI LI TY | NCOVE POLI CIl ES FROM THE DEFI NI TI ON OF
"HEALTH | NSURANCE' THEREIN SO AS TO EXEMPT THEM FROM

I NCLUSI ON I N THE STATE COVPREHENSI VE HEALTH | NSURANCE POOL
ACT; TO AMEND SECTI ON 13 OF UNCODI FI ED ACT 292 OF 1997 TO
DELETE SUBSECTI ON (b) AND REFORM SUBSECTI ON (a)

ACCORDI NGLY, | N ORDER TO APPLY THE UNFAI R TRADE PRACTI CE
REFERRAL LAW I N THE STATE COVPREHENSI VE HEALTH | NSURANCE
POOL ACT TO APPLI CANT GROUPS OF FEWER THAN FI FTEEN
MEMBERS; TO ADD A NEW SECTI ON OR REINSURER' S LI ABILITY TO
THE UNI FORM | NSURERS' LI QUI DATI ON ACT | N ©623-68-101, ET
SEQ , FOR CONFORM TY TO THE MODEL ACT OF THE NATI ONAL
ASSQOCI ATI ON OF | NSURANCE COWM SSI ONERS; AND FOR OTHER
PURPGQSES. "

Subtitle
"OWNI BUS ACT TO AMVEND THE ARKANSAS
| NSURANCE CODE. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Subsection (1) of Arkansas Code 23-60-102 is hereby anmended
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As Engrossed: H3/17/97 HB 1861
by addi ng new subdivision (C) i mediately follow ng current subdivision (B) at
the end of the existing section to read as foll ows:

"(C) “Reinsurance' is a contract under which an originating insurer

(called the "ceding' insurer) procures insurance for itself in another insurer

(called the "assunming' insurer or reinsurer) with respect to part or all of an

i nsurance risk of the originating insurer;"

SECTI ON 2. Subdivision (2) of subsection (a) of Arkansas Code 23-61-201
is hereby anended to read as follows:

"(2) He shall so exam ne each authorized insurer not |less frequently

than every five (5) three {3) years."

SECTI ON 3. Arkansas Code 623-63-302 is hereby amended to read as
fol | ows:

"23-63-302. Conmmi ssioner as process agent - Procedures.

(a)(1) Service of process upon the conm ssioner as process agent of an
i nsurer, under 6 23-63-301, shall be nmade by serving copies in duplicate of
the process upon the comr ssioner or upon his assistant, deputy, or other
person in charge of his office.

(2) Upon being served with such process, the conm ssioner shal
promptly forward a copy thereof by certified or registered mail to the person
| ast designated by the insurer to receive it, as provided by & 23-63-301, and
send a copy of his letter of transmittal of the process to the clerk of the
i ssuing court and the sane shall be entered in the file of the cause.

(b) \Where process is served upon the comm ssioner as an insurer's
process agent, the insurer must answer or plead within thirty (30) days after
the date upon which
himas required by subsection {a)of this section service is perfected.

Service is perfected under this section at the earliest of:

(1) The date the insurer receives the mil;

(2) The date shown on the return receipt, if signed on behalf of

the insurer; or

(3) Five (5) days after it is deposited in the United States

mai |, as evidenced by the postmark, if mailed postpaid and correctly

addr essed.
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As Engrossed: H3/17/97 HB 1861

SECTI ON 4. Arkansas Code 23-66-206 is hereby anended by addi ng new

subsection (14), immediately follow ng current subsection (13) at the end of
the existing section, to read as follows:

"(14) " Failure to maintain conflict of interest procedures' is failing

to adopt and inplenent on or before the next financial or nmarket conduct

exani nati on conducted by the com ssi oner on and after passage of this Act,

and thereafter maintain witten conflict of interest procedures and

provisions, in formand fornmat satisfactory to the conm ssioner, designhed to

identify and resolve pronptly any general or pecuniary conflicts of interest

as to officers, directors, managers, supervisors and other key personnel of

donmestic insurers, including but not limted to domestic stock and nutua

i nsurers, donestic stipulated premiuminsurers, donmestic nutual assessnent

life and disability insurers, donestic health nai ntenance organi zations,

donmestic farnmers' nutual aid associations, donestic hospital or nedica

service corporations, and donestic fraternal benefit societies."

SECTI ON 5. Subsection (b) of Arkansas Code 23-67-212 is hereby anmended
to read as foll ows:

"(b) Each filing and supporting non proprietary information filed under

this chapter shall, as soon as filed, be open to public inspection

Not wi t hst andi ng the provisions of A C A 6025-19-101, et seq., information

which is a Trade Secret and/or of a proprietary nature shall not be open to

public inspection."

SECTION 6. Paragraph (iii) of Subdivision (C) of Subsection (1) of
Arkansas Code 23-67-219 is hereby anended to read as follows:
"(iii) Each filing shall, as soon as submtted, be open to public

i nspection—, except information which is a Trade Secret and/or of a

proprietary nature. Notwi thstanding the provisions of A C A ©25-19-101, et

seq., information which is a Trade Secret and/or of a proprietary nature shal

not be open to public inspection."

SECTION 7. Arkansas Code 23-68-103 is hereby anended to read as

foll ows:
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As Engrossed: H3/17/97 HB 1861
"23-68-103. Delinquency proceedi ngs generally.
(a) The eircuit Circuit couwrt Court of Pulaski County shall have

original jurisdiction of delinquency proceedi ngs under this chapter, and any
courtwth jurisdiction that court is authorized to nake all necessary or
proper orders to carry out the purposes of this chapter

(b) The venue of delinquency proceedi ngs agai nst a donestic, foreign
or alien insurer shall be in the Circuit Court of Pulaski County.

(c) Delinguency proceedings pursuant to this chapter shall constitute
the sol e and exclusive nmethod of |iquidating, rehabilitating, reorganizing, or
conserving an insurer, and no court shall entertain a petition for the
comencerent of such proceedi ngs unless the petition has been filed in the
nane of the state on the relation of the comn ssioner

(d) An appeal shall lie to the Supreme Court from an order granting or
refusing rehabilitation, |iquidation, or conservation, and from every other
order in delinquency proceedi ngs having the character of a final order as to

the particular portion of the proceedi ngs enbraced therein."

SECTI ON 8. Arkansas Code 23-68-108 is hereby anended to read as
fol | ows:

"23-68-108. Grounds for conservation - Donestic, Foreign foreign and
alien insurers.

(a) The conmissioner may apply to the court for an order appointing him

as receiver and directing himto conserve the assets of a donestic insurer

upon any of the grounds specified in 823-68-106 or 823-68-107

—— &) (b) The commissioner may apply to the court for an order appointing
himas receiver or ancillary receiver and directing himto conserve the assets
within this state of a foreign insurer upon any of the follow ng grounds:

(1) Upon any of the grounds specified in 823-68-106 or
623- 68-107; or

(2) Upon the ground that its property has been sequestered in its
domiciliary sovereignty or in any other sovereignty.
—— b} (c) The conmmissioner may apply to the court for an order appointing
himas receiver or ancillary receiver, and directing himto conserve the
assets within this state, of any alien insurer upon any of the follow ng
grounds:

(1) Upon any of the grounds specified in 823-68-106 or
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As Engrossed: H3/17/97 HB 1861
623- 68- 107;

(2) Upon the ground that the insurer has failed to conmply, within
the tinme designated by the conmi ssioner, with an order nmade by himto make
good an inpairnment of its trusteed funds; or

(3) Upon the ground that the property of the insurer has been

sequestered in its domiciliary sovereignty or el sewhere.”

SECTI ON 9. Arkansas Code 23-68-126 is amended to read as foll ows:

"23-68-126. Priority of distribution of general assets.

(a)(1) The priority of distribution of clainms fromthe general assets
of the insurer's estate shall be in accordance with the order in which each
class of claims is set forth in this section.

(2) Every claimin each class shall be paid in full, or adequate
funds retained for the paynment, before the nenbers of the next class receive
any paynent.

(3) No subclasses shall be established within any cl ass.

(b) The order of distribution of clains shall be:

(1) dass 1. The costs and expenses of adm nistration
i ncluding, but not Iinmted to, the follow ng:

(A) The actual and necessary costs of preserving or
recovering the assets of the insurer

(B) Conpensation for all services rendered in the
i quidation;

(C Any necessary filing fees fromwhich the receiver is
not exenpt under £©23-68-122;

(D) The fees and m | eage payable to w tnesses;

(E) Reasonable attorney's fees;

(F) The reasonabl e expenses of the Arkansas Property and
Casualty Insurance Guaranty Fund, or any other donestic or foreign guaranty

fund or guaranty association, for the handling of clains;

(2) Cdass 2. Debts due to enployees for services performed tothe
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As Engrossed: H3/17/97 HB 1861
enployees Al clains under policies for losses incurred, including third

party clainms, and all clainms of a donestic or foreign guaranty fund or

guaranty association. All claims under life insurance and annuity policies,

whet her for death proceeds, annuity proceeds, or investnent val ues shall be

treated as loss clains. That portion of any loss, indemification for which

is provided by other benefits or advantages recovered by the clai mant, shal

not be included in this class, other than benefits or advantages recovered or

recoverable in discharge of famlial obligations of support or by way of

successi on at death or as proceeds of life insurance, or as gratuities. No

paynment by an enployer to his enployee shall be treated as a gratuity;

(3) dass 3. Al clainmsunder policies for lossesincurred-

under nonassessabl e policies for unearned prem um or other prem umrefunds;

(4) Cdass 4. Clalms—undernonassessable policies for unearned

Cl ai ms of

the federal governnment not included in Class 2 or 3 above;

(5) Cdass 5. Clainmsof the federal or any state or local

under—subdivision (b} (8) of this section Debts due to enployees for services

perfornmed to the extent that they do not exceed one thousand dollars ($1, 000)

and represent paynment for services perforned within one (1) year before the

filing of the petition for liquidation. Oficers and directors shall not be
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As Engrossed: H3/17/97 HB 1861

entitled to the benefit of this priority. The priority shall be in |lieu of

any simlar priority which may be authorized by |law as to wages or

conpensati on of enpl oyees;

(6) Cass 6. All clains against the insurer for liability for

bodily injury to or destruction of tangi ble property which are not under

policies, and clainms of general creditors;

(7) Cass 7. Cains of any state or | ocal governnment. C ains,

i ncl udi ng those of any state or |ocal governnental body for a penalty or

forfeiture, shall be allowed in this class only to the extent of the pecuniary

| oss sustained fromthe act, transaction, or proceedi ng out of which the

penalty or forfeiture arose, with reasonabl e and actual costs occasi oned

thereby. The remni nder of the claimshall be postponed to the class of clains

under subdivision (b)(10) of this section

{6)}(8) Cass 68 Cains filed late or any other clains other
than claims under subdivisions (b)&A- (9) and £8) (10) of this section;

(A(9) Cdass # 9. Surplus notes, or simlar obligations, and

prem um refunds on assessable policies. Paynments to nenbers of donmestic
mut ual insurance conpanies shall be linted in accordance with | aw,
—£8)(10) Cass 8 10. The clainms of sharehol ders or other owners.
(c) Every claimunder a separate account established under the
provi sions of 823-81-402, providing that the incone, gains, and | osses,
realized and unrealized, fromassets allocated to the separate account shal
be credited to or charged agai nst the account w thout regard to other incone,
gains, or losses of the life insurance conpany and, to the extent provided
under the applicable contracts, that that portion of the assets of any such
separate account equal to the reserves and other contract liabilities with
respect to the separate account shall not be chargeable with [iabilities
ari sing out of any other business the conmpany may conduct, shall be satisfied
out of the assets in the separate account equal to the reserves maintained in
such account for such contracts. To the extent, if any, reserves maintained in
such separate account are in excess of the ampbunts needed to satisfy clains
under such separate account contracts, the excess shall be treated as genera

assets of the life insurance conpany."”

SECTI ON 10. PRIORITY OF DI STRIBUTI ON OF CLAI M5 - LEG SLATI VE | NTENT.
It is the intent of the General Assenbly that 823-68-126 as amended by

0224970908.clb112
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As Engrossed: H3/17/97 HB 1861

this Act apply to pending and future clains in existing delinguency

proceedings as well as to clainms in delinquency proceedings arising after the

effective date of this Act; that, in light of the ruling of the United States
Suprene Court in U S. Departnent of the Treasury v. Fabe, 113 S. Ct. 2202

(1993), the CGeneral Assenbly considers this Act to be curative, renmedial and

not affecting substantive rights in the distribution of assets in delingquency

proceedi ngs; that this Act is necessary to cure any potential defect in the

present priority of distribution scheme that may result fromthe Fabe deci sion

and to preserve the original intent of the General Assenbly with regard to the

priorities of paynent in delinquency proceedings.

SECTI ON 11. Subsection (a) of Arkansas Code 23-92-307 in the preface
| anguage in subsection (a) preceding subsections (1) through (4) is hereby
amended to read as follows:

"(a) Every application for issuance or renewal of a license as a class
or classes of enployee leasing firmpursuant to the provisions of this
subchapt er shall be acconpanied by a surety bond issued by a corporate surety

in the amount of fifty thousand dollars ($50,000) not |ess than one hundred
t housand dollars ($100,000)."

SECTI ON 12. Paragraph (D) of subdivision (1) of subsection (d) of
Arkansas Code 17-19-301 is hereby anended to read as foll ows:

"(D) The comri ssioner may in his discretion grant an extension for good

cause shown upon tinmely witten request. Fhe commissioner—may inhis

SECTI ON 13. Paragraph (B) of subdivision (4) of subsection (d) of
Arkansas Code 17-19-301 is hereby anended to read as foll ows:
"(B) In his its discretion, the lnasurance Commssioner board my al so

fine, or suspend or revoke the |icense of, any professional bail bond conmpany

0224970908.clb112
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As Engrossed: H3/17/97 HB 1861

failing to remt or pay tinmely the fees required by this section."

SECTI ON 14. Paragraph (C) of subdivision (4) of subsection (d) of
Arkansas Code 17-19-301 is hereby anended to read as foll ows:

"(C Further, upon crimnal conviction of the individual bondsman for
theft of property in connection with fraudul ent conversion of those prem um
anounts due the State Insurance Department Trust Fund, the lpasurance
Commi-ssioner board shall revoke the individual's license, and in his its
discretion fine, or suspend or revoke the license of, the enploying
prof essi onal bail bond conmpany if it assisted the individual in such

fraudul ent conduct."”

SECTI ON 15. Subdivision (2) of subsection (a) of Arkansas Code
26-51-423 is hereby anmended to read as foll ows:

"(2) MEDI CAL AND DENTAL EXPENSES. Section 213 of the Internal Revenue
Code of 1986, in effect on January 1, —1885+ 1997 is adopted in conputing the

medi cal and dental expense deduction under the state incone tax |aw"

SECTI ON 16. Arkansas Code 26-51-436 is hereby amended by addi ng new
subsection (5), commencing inmediately follow ng current subsection (4), to
read as foll ows:

"(5) Section 220 of the Internal Revenue Code of 1986, as in effect on

January 1, 1997, regarding the deductibility fromincone of contributions nmade

to a Medical Savings Account (MSA) by the taxpayer or the taxpayer's

enpl oyer, is hereby adopted for the purpose of conputing Arkansas incone tax

liability."

SECTI ON 17. Arkansas Code 19-4-803 is hereby anended by addi ng new
subsection (d) to conmence inmediately follow ng current subsection (c), to
read as follows:

"(d) The State Conprehensive Health | nsurance Pool, created under

Uncodi fied Act 292 of 1997, and its Board of Directors, and The Arkansas

Property and Casualty Guaranty Fund and its Advi sory Associ ation, referenced

under Arkansas Code 23-90-101, et seq., and The Arkansas Life and Disability

I nsurance Guaranty Association and its Board of Directors, referenced under

Arkansas Code 23-96-101, et seq., are hereby exenpt fromthe provisions of

0224970908.clb112
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As Engrossed: H3/17/97 HB 1861

this subchapter.™

SECTI ON 18 . Arkansas Code 23-86-201 is hereby amended to read as
fol | ows:

"£23-86-201. Purpose.

The intent of this subchapter is to pronote the availability of health

i nsurance coverage to small enployers, to prevent abusive rating practices, to

and to inprove

the efficiency and fairness of the small group health insurance marketpl ace."

SECTI ON 19. Subsection (1) of Arkansas Code 23-86-202 is hereby anended
to read as foll ows:

"823-86-202. Definitions.

(1) " Snmall enployer' means any person, firm corporation, partnership,
or association actively engaged in business who, on at least fifty percent
(50% of its working days during the preceding year, enployed no nore than
twenty-five (25) eligible enployees. |In determ ning the nunmber of eligible
enpl oyees, conpani es which are affiliated conpanies or which are eligible to
file a combined tax return for purposes of state taxation shall be considered
one (1) enpl oyer;

(2) “Carrier' neans health insurance issuer, i.e. an insurance conpany,

i nsurance service, or insurance organi zation including a health maintenance

organi zation which is |licensed to engage in the business of insurance in a

State and which is subject to Arkansas | aw which regul ates i nsurance, but such

term does not include a group health pl an; apy—personwho provides health

(3)(A) "Health benefit plan' or “plan' neans health insurance coverage,

i.e. benefits consisting of nedical care, provided directly, through insurance

or reinmbursement or otherwi se and including itens and services paid for as

medi cal care, under any hospital or nedical service policy or certificate,

hospital or nmedical service plan contract, or health nmintenance organi zation

0224970908.clb112

11



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: H3/17/97 HB 1861

contract offered by a health insurance issuer; —anyhospital or nmedical

(B) “Health benefit plan' does not include accident-only, credit,
dental, or disability incone insurance; coverage issued as a supplenment to
liability insurance; worker's conpensation or simnilar insurance; or autonobile
medi cal - paynent i nsurance;

(4) " Small enployer carrier' neans health insurance issuer as defined
in Subsection (2) of this section; anycarrier which offers health benefit
plans covering the enployees of a small enployer;

(5) "~ Case characteristics' neans denographic or other rel evant

characteristics of a snmall enployer, as deternmined by a small enployer
carrier, which are considered by the carrier in the determnination of prem um
rates for the snmall enployer. C aimexperience, health status, and duration
of coverage since issue are not case characteristics for the purposes of this
subchapt er;

(6) "~ Commissioner' nmeans the State |Insurance Conmm ssioner

(7) " Departnment' means the State | nsurance Departnent;

(8) " Base premiumrate' nmeans, for each class of business as to a
rating period, the | owest premiumrate charged or which could have been
charged under a rating systemfor that class of business, by the snall
enpl oyer carrier to small enployers with sinilar case characteristics for
health benefit plans with the sane or sinilar coverage;

(9) "~ New business premiumrate' means, for each class of business as to
a rating period, the premiumrate charged or offered by the small enployer
carrier to small enployers with sinilar case characteristics for newmy issued
health benefit plans with the sane or sinilar coverage;

(10) “Index rate' neans, for each class of business for small enployers
with simlar case characteristics, the arithnetic average of the applicable
base premiumrate and the correspondi ng hi ghest prem um rate;

(11) “Class of business' neans all or a distinct grouping of small
enpl oyers as shown on the records of the small enployer carrier

(A) A distinct grouping may only be established by the snall
enpl oyer carrier on the basis that the applicable health benefit plans:
(i) Are marketed and sold through individuals and

organi zati ons which are not participating in the marketing or sale of other

0224970908.clb112
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As Engrossed: H3/17/97 HB 1861
di stinct groupings of small enployers for such small enpl oyer carrier;
(ii) Have been acquired from another small enployer carrier
as a distinct grouping of plans;
(iii) Are provided through an association with nmenmbership
of not less than two (2) or nore small enployers which has been fornmed for
pur poses other than obtaining insurance; or
(iv) Are in a class of business that neets the requirenents
for exception to the restrictions related to premumrates provided in
subparagraph (A)(1)(a) of £©23-86-204 of this subchapter
(B) A small enployer carrier may establish no nmore than two (2)
addi ti onal groupi ngs under each of the subparagraphs in subdivision (11)(A) of
this subsection on the basis of underwriting criteria which are expected to
produce substantial variation in the health care costs;
(C) The conmi ssioner may approve the establishnent of additiona
di stinct groupings upon application to the conm ssioner and a finding by the
commi ssi oner that such action would enhance the efficiency and fairness of the
smal | enpl oyer insurance market pl ace;
(12) " Actuarial certification' neans a witten statenment by a nenber of
the American Acadeny of Actuaries or other individuals acceptable to the
commi ssioner that a small enployer carrier is in conpliance with the
provi si ons of ©23-86-204 of this subchapter based upon the person's
exam nation, including a review of the appropriate records and of the
actuarial assunptions and nethods utilized by the carrier in establishing
premiumrates for applicable health benefit plans;
(13) "Rating period nmeans the cal endar period for which prem umrates
established by a small enployer carrier are assunmed to be in effect, as

determi ned by the small enployer carrier.”

SECTI ON 20. Arkansas Code 23-86-205 is hereby repeal ed.

0224970908.clb112
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SECTI ON 21. Arkansas Code 23-86-206 is hereby repeal ed.
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SECTI ON 22. Arkansas Code 23-86-208 is hereby amended to read as
fol | ows:

"{a) The conmi ssioner may suspend all or any part of £23-86-204 as to
the premiumrates applicable to one (1) or nore small enployers for one (1) or
nmore rating periods upon a filing by the small enployer carrier and a finding
by the conmi ssioner that either the suspension is reasonable in |light of the
financial condition of the carrier or that the suspension would enhance the

efficiency and fairness of the marketplace for small enployer health

i nsur ance.

SECTI ON 23. Arkansas Code 23-86-209 is hereby anended to read as
fol | ows:

"23-86-209. Effective date.

(a) The provisions of this subchapter shall apply to each health
benefit plan for a small enployer that is delivered, issued for delivery,
renewed, or continued in this state after July 1, 1997. January 1, 1992

(b) For purposes of this section, the date a plan is continued is the

first rating period which commences after July 1, 1997. January 11992 "

SECTI ON 24. Subsection (m of Section 3 of Uncodified Act 292 of 1997
is hereby anended to read as follows:

"(m “Health insurance' neans any hospital and nedical expense incurred
policy, certificate, or contract, provided by an insurer, hospital or nedica
service corporation, health maintenance organi zation, or any other health care
pl an or arrangenent that pays for or furnishes medical or health care services

whet her by insurance or otherwise. The term does not include |ong term care,

disability income, short term accident, dental-only, vision-only, fixed

indemmity, linmted benefit or credit insurance, coverage issued as a
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supplement to liability insurance, insurance arising out of workers'
conmpensation or simlar |aw, autonobile mnedical-paynent insurance, or

i nsurance under which benefits are payable with or without regard to fault and
which is statutorily required to be contained in any liability insurance

policy or equivalent self-insurance;"”

SECTI ON 25. Section 13 of Uncodified Act 292 of 1997 is hereby anmended
to read as foll ows:

"Unfair Referral to Plan
— (&) Except—asprovidedin Subsestion{b)—I it shall constitute an unfair
trade practice for the purposes of A C A ¢ 23-66-201, et seq., for an
i nsurer, agent, broker or third-party adnmnistrator to refer an individual to
the pool, or arrange for an individual to apply to the pool, for the purpose

of separating that individual from group health insurance coverage provided in

connection with any group health insurance coverage.

SECTI ON 26. Subchapter 1 of Chapter 68 is hereby anended by adding a
new section at the end of the existing subchapter to read as foll ows:

"REI NSURER'S LIABILITY.

(a) The ampunt recoverable by the liquidator fromreinsurers shall not

be reduced as a result of the delinquency proceedi ngs, regardl ess of any

provision in the reinsurance contract or other agreenent.

(b) Al reinsurance contracts to which an insurer donmiciled in this

state is a party that do not contain the provisions required with respect to

the obligation of reinsurers in the event of insolvency of the reinsured in

order to obtain credit for reinsurance or other applicable statutes, shall be

construed to contain the foll owi ng provisions:

(1) In the event of insolvency and the appointment of a receiver

the rei nsurance obligation shall be payable to the receiver upon demand, with

reasonabl e provision for verification, on the basis of clains allowed pursuant

to this subchapter, w thout dim nution because of the insolvency or because

the receiver has failed to pay all or a portion of any clainms. Paynments by

the reinsurer as set forth above shall be made directly to the ceding insurer

0224970908.clb112
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or to its receiver; and

(2) The receiver of a reinsured conpany shall give witten notice

of the pendency of a claimagainst the reinsured conpany indicating the policy

or bond reinsured, within a reasonable tine after the claimis filed. The

receiver of a reinsured conpany nmay arrange for the giving of notice of the

pendency of clainms on reinsured policies by guaranty funds or by other persons

responsi bl e for the adjustnent and settlement of the reinsured conpany's

claims. Failure to give notice shall not excuse the obligation of the

reinsurer unless it is substantially prejudiced thereby. The reinsurer my

i nterpose, at its own expense, in the proceeding where the claimis to be

adj udi cat ed, any defense or defenses which it may deem available to the

rei nsured conpany or its receiver

(c) Paynments by the reinsurer as set forth shall be nade directly to

the ceding insurer or its receiver, except where the contract of insurance or

rei nsurance specifically provides for another payee in the event of insolvency

of the ceding insurer in accordance with any applicabl e requirenents of

statutes, rules or orders of the domciliary state of the ceding insurer. The

receiver shall be entitled to recover fromany person, who unsuccessfully

makes a claimdirectly against the reinsurer, the receiver's attorneys' fees

and expenses incurred in preventing any collection by such person.

(d) This section shall becone effective on and after January 1, 1998

and shall apply to all contracts entered into, renewed, extended or anmended on

or after that date, and to obligations arising fromany busi ness witten or

transacti on occurring covered by reinsurance after that effective date

pursuant to any contract including those in existence prior to the effective

date."

SECTION 27. Al provisions of this Act of a general and pernmnent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmi ssion shall incorporate the sane in the Code.

SECTION 28. If any provision of this Act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or application of the Act which can be given effect wthout
the invalid provision or application, and to this end the provisions of the

Act are declared to be severable.
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SECTION 29. All laws and parts of laws in conflict with this Act are

her eby repeal ed.

SECTI ON 30. EMERGENCY. It is hereby found and deternined by the

Ceneral Assenbly that the laws of this State concerning the insurance natters

covered in this Omibus Act are inadequate for the protection of the public.

Further, the laws of this State as to Small Enpl oyer Health | nsurance are not

consistent with federal |aws, particularly the Health |Insurance Portability

and Accountability Act of 1996 of the U. S. Congress; and the i nmedi ate passage

of this Act is necessary in order to provide for the protection of the public.

Therefore, an enmergency is hereby declared to exist and this Act being

i medi ately necessary for the preservation of the public peace, health and

safety shall be in effect fromand after July 2, 1997. |If the bill is neither

approved nor vetoed by the Governor, it shall become effective on the

expiration of the period of tinme during which the Governor may veto the bill.

If the bill is vetoed by the Governor and the veto is overridden, it shal

beconme effective on the date the | ast house overrides the veto.

/ s/ Rep. McGee
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