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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/19/97
81st General Assembly A BI”
Regular Session, 1997 HOUSE BILL

By: Representatives Hale and Ferrell

For An Act To Be Entitled
“AN ACT TO AMEND ARK. CODE ANN. & 5-4-501 TO MAKE | T CLEAR
THAT THE SENTENCES OF DEFENDANTS CONVI CTED OF SERI QUS
VI OLENT FELONI ES ENUMERATED | N SUBSECTI ON (c) (2) MAY BE
ENHANCED W TH PRI OR FELONI ES NOT ENUMERATED | N SUBSECTI ON
(c)(2); TO MAKE | T CLEAR THAT THE SENTENCES OF DEFENDANTS
CONVI CTED OF FELONI ES | NVOLVI NG VI OLENCE ENUMERATED | N
SUBSECTI ON (d)(2) MAY BE ENHANCED W TH PRI OR FELONI ES NOT
ENUMERATED | N SUBSECTI ON (d) (2); TO | NCLUDE DOVESTI C
BATTERI NG | N THE FI RST DEGREE AS A FELONY | NVOLVI NG
VI OLENCE | N SUBSECTI ON (d)(2); AND FOR OTHER PURPOSES. "

Subtitle
"AN ACT TO AMEND ARK. CODE ANN. ¢
5-4- 501"

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Arkansas Code 5-4-501 is anended to read as foll ows:
"8 5-4-501. Habitual offenders - Sentencing for felony.

(a) (1) A defendant who is convicted of a felony other than those

1890

enunerated in subsections (c¢) and (d) of this section comitted after June 30,

1993,

f our

t han four

and who has previously been convicted of nore than one (1) but I ess than

(4) felonies, or who has been found guilty of nmore than one (1) but

(4) feloni es—maybe sentencedto anextended termof inprisonment

as—follows— ; or

subsection (c) commtted after August 31, 1997,

(2) A defendant who is convicted of any felony enunuerated in

| ess

and who has previously been

convicted of nore than one (1) but less than four (4) felonies not enunerated
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As Engrossed: H3/19/97 HB 1890

in subsection (c), or who has been found guilty of nore than one (1) but |ess

than four (4) felonies not enunerated in subsection (c); or

(3) A defendant who is convicted of any fel ony enunerated in subsection

(d) commtted after August 31, 1997, and who has previously been convicted of

nmore than one (1) but less than (4) felonies not enunerated in subsection (d),

or who has been found guilty of nore than one (1) but less than four (4)

fel onies not enunerated in subsection (d), nmay be sentenced to an extended

term of inprisonnent as foll ows:

£ (A For a conviction of a Class Y felony, a termof not |ess than
ten (10) years nor nmore than sixty (60) years, or life;

2> (B) For a conviction of a Class A felony, a termof not |ess than
six (6) years nor nore than fifty (50) years

3> (C For a conviction of a Class B felony, a termof not |ess than
five (5) years nor nmore than thirty (30) years;

4 (D) For a conviction of a Class C felony, a termof not |ess than
three (3) years nor nore than twenty (20) years

5> (E) For a conviction of a Class D felony, a termof not nore than
twelve (12) years

6y (F) For a conviction of an unclassified felony punishable by |ess
than life inprisonnent, not nmore than five (5) years nore than the maximum
sentence for the unclassified offense;

A (G For a conviction of an unclassified felony punishable by life
i mpri sonment, not less than ten (10) years nor nmore than fifty (50) years, or
life.

(b)(1) A defendant who is convicted of a felony other than those
enunerated in subsections (c¢) and (d) of this section committed after June 30,
1993, and who has previously been convicted of four (4) or nore felonies or
who has been found guilty of four (4) or nore feloni es—may—be sentenced toan
extended termof inprisonment as follows; or

(2) A defendant who is convicted of any fel ony enunerated in subsection

(c) commtted after June 30, 1997, and who has previously been convicted of

four (4) or nore felonies not enunerated in subsection (c), or who has been

found guilty of four (4) or nore felonies not enunerated in subsection (c); or

(3) A defendant who is convicted of any fel ony enunerated in subsection

(d) committed after June 30, 1997, and who has previously been convicted of

four (4) or nore felonies not enunerated in subsection (d), or who has been

0226970842.cdl092
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As Engrossed: H3/19/97 HB 1890

found guilty of four (4) or nore felonies not enunerated in subsection (d),

may be sentenced to an extended term of inprisonnment as foll ows:

—+4 (A For a conviction of a Class Y felony, a termof not |ess than

ten (10) years nor nore than life;
— 2> (B) For a conviction of a Class A felony, a termof not |ess than
six (6) years nor nore than sixty (60) years;
—3> (© For a conviction of a Class B felony, a termof not |ess than
five (5) years nor nmore than forty (40) years
— 4 (D) For a conviction of a Class C felony, a termof not |ess than
three (3) years nor nore than thirty (30) years
——+5> (E) For a conviction of a Class D felony, a termof not nore than
fifteen (15) years;
—6)y (F) For a conviction of an unclassified felony punishable by |ess
than life inprisonnment, not nore than twi ce the maxi num sentence for the
uncl assi fied of fense;
—A (9 For a conviction of an unclassified felony punishable by life
i mpri sonment, not less than ten (10) years nor nmore than fifty (50) years, or
life.

(c)(1) A defendant who is convicted of a serious felony involving
vi ol ence enunerated in subdivision (c)(2) of this section and who has
previ ously been convicted onh—one (1) or npre separate and distinct prior
occasions of one (1) or nore of the serious felonies involving violence
enunerated in subdivision (c)(2) of this section shall be sentenced to

i nprisonment, without eligibility except under & 16-93-1302 of parole or

comunity punishnment transfer, for a termof not less than forty (40) years
nor nmore than eighty (80) years, or life.
(2) For the purposes of this subsection, a serious felony involving

vi ol ence shall nean:

(A) Any of the followi ng felonies enunerated as follows:

(i) Murder in the first degree, § 5-10-102;

(ii) Murder in the second degree, & 5-10-103;

(iii) Kidnapping, involving activities naking it a Class Y felony,
¢ 5-11-102;

(iv) Aggravated robbery, 8 5-12-103;

(v) Rape, & 5-14-103;

(vi) Terroristic act, involving activities making it a Class Y

0226970842.cdl092
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As Engrossed: H3/19/97 HB 1890
felony, 8 5-13-310;

(vii) Causing a catastrophe, 8 5-38-202(a); or

(B) A conviction of a conparable serious felony involving violence

from anot her jurisdiction.

(3)(A) The followi ng procedure shall govern trials at which a sentence

to an extended term of inprisonnent is sought pursuant to 5-4-501(c):

(1) The jury shall first hear all evidence relevant to the

serious felony involving violence with which defendant is currently charged

and shall retire to reach a verdict of guilt or innocence on this charge.

(2) If the defendant is found guilty of the serious felony

i nvolving violence, the trial court, out of the hearing of the jury, shal

hear evi dence of whether the defendant has pleaded guilty, nolo contendere, or

been found guilty of, a prior serious felony involving violence and shal

deternm ne the nunber of such prior felony convictions, if any. Defendant

shall have the right to hear and controvert this evidence and to offer

evidence in his support.

(3) The trial court shall then instruct the jury as to the nunber

of previous convictions for serious felonies involving violence and the

statutory sentencing range. The jury nmay be advised as to the nature of the

previ ous convictions and the date and pl ace thereof.

(4) The jury shall retire again and then determ ne a sentence

within the statutory range.

(B) The determ nation of whether a felony conviction from anot her
jurisdiction is conparable to one of the enunerated serious felonies involving
vi ol ence under Arkansas crinmnal law shall [ie within the discretion of the
trial judge at the tinme of sentencing.

(d)(1) A defendant who is convicted of a felony involving violence

enunerated in subdivision (d)(2) of this section and who has previously been

0226970842.cdl092
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convi cted en

of two (2) or nore of the felonies involving violence enunerated in
subdi vision (d)(2) of this section shall be sentenced to an extended term of

i nprisonment, without eligibility except under & 16-93-1302 for parole or

comunity puni shnent transfer, as foll ows:

(A) For a conviction of a Class Y felony, a termof not |ess than
life in prison;

(B) For a conviction of a Class A felony, a termof not |ess than
forty (40) years nor nmore than life in prison

(C For a conviction of a Class B felony or for a conviction of an
uncl assified felony punishable by life inprisonment, a termof not |ess than
thirty (30) years nor nmore than sixty (60) years

(D) For a conviction of a Class C felony, a termof not |ess than
twenty-five (25) years nor nore than forty (40) years;

(E) For a conviction of a Class D felony, a termof not |ess than
twenty (20) years nor nmore than forty (40) years;

(F) For a conviction of an unclassified felony punishable by |ess
than life inprisonnment, not nore than three (3) tinmes the nmaxi num sentence for
the uncl assified offense.

(2) For the purposes of this subsection, a felony involving violence
shal | nean:

(A) Any of the followi ng felonies enunerated as follows:

(i) Murder in the first degree, § 5-10-102;

(ii) Murder in the second degree, & 5-10-103;

(iii) Kidnapping, ¢ 5-11-102;

(iv) Aggravated robbery, 8 5-12-103;

(v) Rape, & 5-14-103;

(vi) Battery in the first degree, & 5-13-201

(vii) Terroristic act, & 5-13-310;

(viii) Unplawiul discharge of a firearmfroma vehicle 45 5-74.107
Sexual abuse in the first degree, & 5-14-108;

(ix) Crimnaluse of prohibited weapons—involvingactivities
making it a Class B felony 4 5-73-104Violation of a minor in the first
degree, © 5-14-120;

(x) Afelony attenpt—solicitation—or conspiracy to commt—
— (a) Capital murder 4 5-10-101;
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As Engrossed: H3/19/97 HB 1890

(g—Battery inthe first degree—55-13-201Donestic battering
in the first degree, § 5-26-303;
(xi) Sexualabuse in the first degree 4 5-14-108Unl awf ul
di shcharge of a firearmfroma vehicle, § 5-74-107;
(xii) Miolation of a mnor inthe first degree 4 5-14-120Cri m na
use of prohibited weapons, involving activities nmaking it a Class B felony, ¢

5-73-104; or

(xiii) A felony attenpt, solicitation, or conspiracy to conmt:
(a) Capital murder, & 5-10-101
(b) Mirder in the first degree, ¢ 5-10-102;
(c) Mirder in the second degree, ¢ 5-10-103;
(d) Kidnapping, & 5-11-102;
(e) Aggravated robbery, & 5-12-103;
(f) Rape, 8 5-14-103;
(g) Battery in the first degree, © 5-13-201; or

(h) Donestic battering in the first degree, ¢ 5-26-303.

(B) A conviction of a comparable felony involving violence from

anot her jurisdiction.

(3)(A) The followi ng procedure shall govern trials at which a sentence

to an extended term of inprisonnent is sought pursuant to 5-4-501(d):

(1) The jury shall first hear all evidence relevant to the fel ony

i nvol ving violence with which defendant is currently charged and shall retire

to reach a verdict of guilt or innocence on this charge.
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(2) If the defendant is found guilty of the felony involving

vi ol ence, the trial court, out of the hearing of the jury, shall hear evidence

of whether the defendant has pl eaded guilty, nolo contendere, or been found

guilty of, two or nore prior felonies involving violence and shall deternine

the nunber of such prior felony convictions, if any. Defendant shall have the

right to hear and controvert this evidence and to offer evidence in his

support.

(3) The trial court shall then instruct the jury as to the nunber

of previous convictions involving violence and the statutory sentenci ng range.

The jury may be advised as to the nature of the previous convictions and the

date and pl ace thereof.

(4) The jury shall retire again and then determ ne a sentence

within the statutory range.

(B) The determ nation of whether a felony conviction from anot her
jurisdiction is conparable to one of the enunerated felonies involving
vi ol ence under Arkansas crinminal law shall lie within the discretion of the
trial judge at the tinme of sentencing.

(e)(1) For the purpose of determ ning whether a defendant has
previ ously been convicted or found guilty of two (2) or nore felonies, a
conviction or finding of guilt of burglary and of the felony that was the
obj ect of the burglary shall be considered a single felony conviction or
finding of guilt.

(2) A conviction or finding of guilt of an offense that was a fel ony
under the law in effect prior to January 1, 1976, shall be considered a
previ ous felony conviction or finding of guilt.

(f) For the purposes of determ ning whether a defendant has previously
been convicted of a serious felony involving violence or a felony involving
vi ol ence under subsections (c) and (d) of this section, the entry of a plea of
guilty or nolo contendere or a finding of guilt by a court to a fel ony
enunerated in subsections (c¢) and (d) of this section, respectively, as a
result of which a court places the defendant on a suspended inposition of
sentence, a suspended sentence, or probation, or sentences the defendant to
the Departnent of Correction, shall be considered a previous felony
convi ction.

(g) Any defendant deermed eligible to be sentenced under provisions of

both subsections (c¢) and (d) of this section shall be sentenced only under
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As Engrossed: H3/19/97 HB 1890
subsection (d) of this section.

(h) In the event the provisions of subsections (c) or (d) of this
section, or both, are held invalid by a court, the defendant's case shall be
remanded to the trial court for resentencing of the defendant under the

provi si ons of subsections (a) and (b) of this section."

SECTI ON 2. Arkansas Code 16-93-611 is anmended to read as foll ows:

"8 16-93-611. Class Y fel onies.

Not wi t hst andi ng any | aw allowi ng the award of neritorious good tinme or
any other law to the contrary, any person who is found guilty of or
who pleads guilty or nolo contendere to nurder in the first degree, ¢
5-10-102, kidnapping, Class Y felonies, & 5-11-102, aggravated robbery, ¢
5-12-103, rape, © 5-14-103, and causing a catastrophe,  5-38-202(a), shal

not be eligible for parole or conmunity puni shnment transfer until the person

serves seventy percent (70%

of the termof inprisonment, including a sentence prescribed under Arkansas

Code 8 5-4-501, to which the person is sentenced."”

SECTION 3. All provisions of this act of a general and pernmanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 4. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.
SECTION 5. All laws and parts of laws in conflict with this act are

her eby repeal ed.

/ s/ Rep. Hale et al
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