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Stricken language would be deleted from present law. Underlined language would be added to present law.
State of Arkansas
81st General Assembly A BI”

Regular Session, 1997 HOUSE BILL 1977

By: Representatives Stewart, Hendren, Laverty, Milum, George, DeLay, Purdom, Sheppard, Simmons, Whorton, Cook, Hunton,

Jeffress, Wilkinson, Miller, Fugua, Rodgers, Thomas, Bush, Northcutt, Bryant, Trammell, Rorie, Ammons, and Wood
For An Act To Be Entitled
" PRI VATE PROPERTY PROTECTI ON ACT. "

Subtitle
" PRI VATE PROPERTY PROTECTI ON ACT. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Short Title. This act shall be known and may be cited as

the Private Property Protection Act.

SECTION 2. Legislative Findings & Declarations. The |legislature finds

and decl ares that:

(A) Fromtinme to time state and |l ocal regul atory progranms have the

effect of reducing the market value of private property.

(B) When state and local regul atory programs reduce the market val ue of

private property and do not through their inplenmentation abate a public

nui sance affecting the public health, safety, norals or general welfare, it is

fair and appropriate that the state or the locality conpensate the property

owner for the loss in narket value of the property caused by the

i mpl enentation of regulatory program

(C) Conpensation to the property owner is also fair and appropriate in

cases involving regul atory programs which abate a public nui sance when the

property owner neither contributed to the public nuisance nor acquired the

property knowi ng of the public nui sance nor acquired the property in

ci rcunst ances where the property owner should have known about the nui sance

based upon prevailing community standards.

(D) In order to establish a fair and equitable conpensati on systemto
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address these stated public policy concerns and findings, there is hereby

established a conpensation systemin this act.

SECTI ON 3. Definitions. As used in this act:

(a) Real property neans real property, the use of which is directly

controlled or regulated by a regul atory program

(b) Regulatory program nmeans any rule, regulation, |aw or ordi nance

that effects the fair market value of real property. Such regulatory prograns

i nclude, but are not linmted to, no growmh/ nmoratoriuns, esthetic/scenic,

environnental, overlay districts, green space/l andscape/tree ordi nances, |and

use pl anni ng or zoni ng prograns.

SECTI ON 4. I nver se condemati on.

(A) Regul atory takings. \Wienever inplenentation by the state or any of

its political subdivisions of any regul atory program operates to reduce by at

| east twenty percent (20% the fair narket value of real property for the uses

permtted at the tine the owner acquired the title, or on the effective date

of this act, whichever is later, the property shall be deened to have been

taken for the use of the public.

(B) Conpensation Required. The owner or user shall have the right to

requi re condemmation by and just conpensation fromthe governnental unit, or

units, when nore than one governnental unit is involved, inmposing the

regul ation resulting in decreased value, or to receive conpensation for the

reduction in value caused by government action, and in either case to have

such conpensation determined by a jury. Wen nore than one governnental unit

is involved, the court shall determ ne the proportion each unit shall be

required to contribute to the conpensation. Conpensation is required under

this section only in instances where the fair market value of the property is

reduced by at |east twenty percent (20% .

(C) Conditional waivers prohibited. Governnental units subject to the

provi sions of this act shall not nmake waiver of the provisions of this act a

condition for approval of the use of real property or the issuance of any

permt or other entitlement. Plaintiffs may accept an approval of use,

permit, or other entitlenment granted by the governnmental unit without

conprom sing their rights under this act if:

(1) A witten reservation of rights is nade at the tinme of

0228971016.mih122



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

HB 1977

acceptance of said authorization, pernmt, or other entitlenent; or

(2) By oral statement nmade before the governmental unit granting

the authorization, pernmit, or other entitlement at a public neeting at which

the governnental unit renders its decision

(3) The owner or user may nmeke his/her reservation in either or

both formns.

(D) Increase in value. Wen any regulatory programresulting froma

zoni ng ordi nance operates to change a pernmitted use and the fair market val ue

of the affected real property is the sane or greater than before the effective

date of the inplenentation of the regulatory program no conpensation shall be

pai d under this act.

SECTION 5. No conpensation shall be required by virtue of this act if

the regulatory programis an exercise of the police power to prevent uses

noxi ous in fact or denonstrable harmto the health and safety of the public.

A use shall be deened a noxious use if, and only if, it amounts to a public

nui sance in fact. Determ nation by the governnental unit or units involved

that a use is a noxious use or poses a denonstrable harmto public health and

safety shall not be binding upon the court. Review of the governnental unit

or units deternination shall be de novo. The provisions of this act shal

not apply to laws or rules within the jurisdiction of the State Health
Oficer.

SECTION 6. Statute of Limtations.

(A) Injuries to real property. The statute of limtations for actions

brought pursuant to this act shall be that prescribed by Arkansas Code 16-56-

115. The statute of linmtations shall begin to run upon the fina

adm ni strative decision inplementing the regulatory program affecting

plaintiffs property.

(B) Inplenmentation defined. A programis inplenmented with respect to

an owner s or user s property when actually applied to that property.

SECTION 7. Regul atory roll back

(A) Conditional relaxation authorized. |f the governnmental unit of

whi ch i nverse condemmation is successfully required under this act is

unwi Il I ing or unable to pay the costs awarded, it may instead relax the | and
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use pl anning, zoning, or other regulatory programas it affects the

plaintiffs land and all sinmilarly situated land in the jurisdiction in which

the regulatory programis in effect to the level of regulation in place as of

the tinme the owner acquired title or on the effective date of this act, which

ever is later. In such event, the governnental unit shall be liable to the

plaintiff |landowner or user for the reasonabl e and necessary costs of the

i nverse condennati on action, plus any actual and denonstrabl e econonic | osses

caused the plaintiff by regulation during the period in which it was in

effect.

(B) Constitutional requirenments. This section shall not be deened to

affect any remedy which is constitutionally required.

(C) Relaxation procedure. Notw thstanding any other provision of |aw,

the governnental unit or units subject to an award of conpensation under this

act may elect to relax the land use planning, zoning, or other regulatory

program wi t hout further public hearings, proceedings, or environmental review

If the governmental unit or units elect to so relax the affected regul atory

program the previously effective program shall automatically be in effect.

SECTION 8. Legal challenges. Nothing in this act shall be construed to

preclude property owners frombringing |legal challenges to regulatory prograns

affected by this Act in instances where the regul ati on caused dimnution in

val ue of the property for the uses permtted at the tine the owner acquired

title, or the effective date of this act, whichever is later, nor shall it be

construed to preclude property owners frombringing |l egal challenges to

regul atory prograns affected by this Act based on other provisions of |aw

SECTION 9. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 10. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.
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SECTION 11. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

SECTI ON 12. EMERGENCY. It is hereby found and deternined by the

Ceneral Assenbly that sone actions by the state and its political subdivisions

reduce the value of real property; that the property owners are not now being

conpensated for that reduction in value; and that this act so provides and

should go into effect imediately in order to elininate the inequity as soon

as possible. Therefore, an enmergency is hereby declared to exist and this act

bei ng necessary for the i nmedi ate preservation of the public peace, health and

safety shall be in full force and effect fromand after its passage and

approval
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