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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H3/19/97
81st General Assembly A BI”
Regular Session, 1997 HOUSE BILL 2099

By: Representatives Wooldridge, Pollan, Baker, Broadway, Curran, Delay, Faris, French, Jeffress, Lancaster, Malone, Wallis and

Young

For An Act To Be Entitled
“AN ACT TO LI CENSE RESI DENTI AL CHI LD CARE FACI LI TI ES AND
CHI LD PLACEMENT AGENCI ES W THI N THE STATE; AND FOR OTHER
PURPCSES. "

Subtitle
“TO LI CENSE RESI DENTI AL CHI LD CARE
FACI LI TIES AND CHI LD PLACEMENT AGENCI ES
W THI N THE STATE."

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Short Title.
This Act shall be known as "The Child Wl fare Agency Licensing Act."

SECTI ON 2. Definitions.

(1) "Adoptive home" means a household of one (1) or nore persons which

has been approved by a licensed child placenment agency to accept a child for

adopti on.

(2) "Adverse action" nmeans any petition by the Division before the Child

Wel fare Agency Review Board to take any of the follow ng actions agai nst a

licensee or applicant for a |license:

(A) revocation of license;

(B) suspension of license;

(C) conversion of license fromregular status to provisional

st at us;

(D) inposition of a civil penalty;

(E) denial of application;
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(F) reduction of |licensed capacity.

(3) "Alternative conpliance" neans a request for approval fromthe Child

Wel fare Agency Review Board to allow a licensee to deviate fromthe |letter of

a regul ation provided that the |licensee has denonstrated how an alternate plan

of conpliance will nmeet or exceed the intent of the regul ation

(4) "Board" nmeans the Child Wl fare Agency Revi ew Board.

(5) "Boarding school" means an institution that is operated solely for

educational purposes and that neets each of the following criteria:

(A) the institution is in operation for a period of tinme not to

exceed the mni mum nunber of weeks of classroominstruction required of

school s accredited by the Arkansas Departnent of Education;

(B) the children in residence nust customarily return to their

fam |y homes or |egal guardi ans during school breaks and nmust not be in

resi dence year around, except that this provision does not apply to students

fromforeign countries; and

(C) the parents of children placed in the institution retain

custody and pl anning and financial responsibility for the children

(6) "Child wel fare agency" means any person, corporation, partnershinp,

vol untary association or other entity or identifiable group of entities having

a coordi nated ownership of controlling interest, whether established for

profit or otherwi se, who engages in any of the followi ng activities:

(A) receives a total number of six (6) or nore unrelated ninors

for care on a twenty-four (24) hour basis for the purpose of ensuring the

m nors receive care, training, education, custody or supervision, whether or

not there are six (6) or nmore children cared for at any single physica

| ocati on;

(B) places any unrelated nminor for care on a twenty-four (24) hour

basis with persons other than thensel ves;

(C plans for or assists in the placenents described in

subdi vi si on (b).

(7) "Child placenment agency" nmeans a child wel fare agency, not including

any person licensed to practice nedicine or law in the State of Arkansas, who

engages in any of the followi ng activities:

(A) places a child in a foster hone, adoptive hone or any type of

facility licensed or exenpted by this act;

(B) plans for the placenment of a child in a foster hone, adoptive
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home or any type of facility licensed or exenpted by this act;

(C) assists the placenent of a child in a foster home, adoptive

home or any type of facility licensed or exenpted by this act.

(8) "Class A violation" neans violations of essential standards,

i ncl udi ng those governing fire, health, safety, nutrition, staff/child ratio,

and space. Operation of an unlicensed child wel fare agency shall also be a

Class A violation, unless specifically exenpted as provided in this act.

(9) "Class B violation" means any other violations of standards that are

not Class A violations.

(10) "Division" nmeans the Division within the Departnment of Human

Services that shall be designated by the DHS Director to adninister this act.

(11) "Energency child care" neans any residential child care facility

that provides care to children on a tinme-linmted basis, not to exceed ninety

(90) days.

(12) "Exenpt child wel fare agency" means any person, corporation

partnership, voluntary association or other entity, whether established for

profit or otherwi se, who otherwise fits the definition of a child welfare

agency, but who is specifically exenpt fromthe requirenment of obtaining a

license under this act. Those agencies specifically exenpt fromthe |license

requi renent are:

(A) Afacility or program owned or operated by an agency of the

United States governnment;

(B) Any agency of the State of Arkansas that is statutorily

authorized to adm ni ster or supervise child welfare activities In order to

mai ntai n exenpt status, the state child welfare agency shall state every two

(2) years in witten formsigned by the persons in charge, that their agency

is in substantial conpliance with published state agency child welfare

standards. Visits to review and advi se exenpt state agencies shall be nmade as

deened necessary by the Board to verify and maintain substantial conpliance

with the standards;

(C) Afacility or program owned or operated by or under contract

with the Arkansas Departnment of Correction;

(D) A hospital providing acute care |icensed pursuant to Ark. Code
Ann. 6 20-9-201 et seq.
(E) Any facility governed by the Arkansas State Hospital Board or

its successor;
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(F) Human Devel opnent Centers regul ated by the Board of

Devel opnmental Disabilities Services pursuant to Ark. Code Ann. ¢ 20-48-201 et

seq. ;
(G Any facility licensed as a family hone pursuant to Ark. Code

Ann. & 20-48-601 et seq;

(H) Any boarding school as defined in this section;

(1) Any tenporary canp as defined in this section;

(J) Any state operated facility to house juvenile delinquents or

any serious offender programfacility operated by a state designee to house

juvenile delinquents. Those facilities shall be subject to program

requi renents nodel ed on nationally recogni zed correctional facility standards

whi ch shall be devel oped, adm nistered, and nonitored by the Division of Youth

Services of the Departnent of Human Servi ces;

(KY Any child wel fare agency operated solely by a religious

organi zation that elects to be exenpt fromlicensing and which conplies within

the conditions of the exenption for church-operated agencies as set forth in

this act.

(13) "Foster hone" neans a private residence of one (1) or nore famly

menbers that receives froma child placenent agency any minor child who is

unattended by a parent or guardian in order to provide care, training,

education, custody or supervision on a twenty-four (24) hour basis, not to

i ncl ude adoptive hones.

(14) "I ndependent living home" nmeans any child wel fare agency that

provi des specialized services in adult living preparation in an experiential

setting for persons sixteen (16) years of age or ol der

(15) "M ni mum st andards" nmeans those rules and regul ati ons as

established by the Child Wl fare Agency Review Board that set forth the

m ni mum acceptable | evel of practice for the care of children by a child

wel fare agency.

(16) "Psychiatric residential treatnment facility" means a residential

child care facility in a non-hospital setting that provides a structured,

systenmatic, therapeutic program of treatnment under the supervision of a

psychiatrist, for children who are enptionally disturbed and in need of daily

nursi ng services, psychiatrist's supervision and residential care, but who are

not in an acute phase of illness requiring the services of an in-patient

psychi atric hospital
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(17) "Religious organi zati on" neans a church, synagogue or npbsque or

associ ati on of same whose purpose is to support and serve the propagati on of

truly held religious beliefs.

(18) "Residential child care facility" means any child wel fare agency

that provides care, training, education, custody or supervision on a

twenty-four (24) hour basis for six (6) or nore unrel ated ninors.

(19) "Substantial conpliance" neans conpliance with all essenti al

standards necessary to protect the health, safety, and welfare of the children

in the care of the child welfare agency. Essential standards include, but are

not limted to, those relating to issues involving fire, health, safety,

nutrition, discipline, staff/child ratio and space.

(20) "Tenporary canmp" nmeans any facility or program providi ng

twenty-four (24) hour care or supervision to children which neets the

following criteria

(A) the facility or programis operated for recreational

educational, or religious purposes only;

(B) no child attends the program nore than forty (40) days in a

cal endar year; and

(C) the parents of children placed in the programretai n custody

and pl anning and financial responsibility for the children during placenent.

(21) "Unrelated mnor" neans a child who is not related by bl ood,

marri age, or adoption to the owner or operator of the child welfare agency and

who is not a ward of the owner or operator of the child wel fare agency

pursuant to a guardi anship order issued by a court of conpetent jurisdiction

SECTION 3. Authority to |Inplenment the Act.

(1) There is created the Child Wl fare Agency Review Board to serve as

the administrative body to carry out the provisions of this act. The Child

Wel fare Agency Revi ew Board shall have the authority to promulgate rul es and

regul ations to enforce the provisions of this act.

(2) The Board may al so identify and inplenment alternative nmethods of

regul ati on and enforcement which may include, but not be linited to:

(A) expanding the types and categories of |licenses issued for

prograns falling within the definition of "child welfare agency," as may be

requi red by changes in the types of child welfare prograns that may occur, and

to pronul gate separate regul ations for each category of license as it nay deem
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pr oper;

(B) using the standards of other licensing authorities or

conpl i ance-revi ewi ng professionals as being equivalent to partial conpliance

wi t h Board-promul gated rul es, when those standards have been shown to predict

conpliance with the Board-promul gated rul es;

(C) using an abbreviated i nspection that enpl oys key standards

that have been shown to predict full conpliance with the rules.

(3) The Division is designated as the governnmental agency charged with

the enforcenment of the provisions of this act. Only the Division, |icensees,

agenci es specifically exenpted by this act and applicants for a |icense shal

have standing to initiate formal proceedings before the Board, except where

ot herwi se provided by | aw

(4) When any person, corporation, partnership, voluntary association or

other entity shall be found to operate or assist in the operation of a child

wel fare agency which has been licensed by the Board or has had the |icense

deni ed, revoked, or suspended by the Board, and therefore, has been ordered to

cease and desi st operation, in accordance with the provisions of this act, the

Board shall have the right to go into the chancery court in the jurisdiction

in which the child welfare agency is being operated and, upon affidavit,

secure a wit of injunction, wi thout bond, restraining and prohibiting the

person, corporation, partnership, voluntary association or other entity from

operating the child wel fare agency.

(5) The Arkansas Adninistrative Procedures Act, Ark. Code Ann.

6 25-15-201 et seq. shall apply to all proceedi ngs brought pursuant to this

act. The Arkansas Rules of Civil Procedure and the Arkansas Rul es of Evi dence

shall also apply to adverse action hearings.

SECTION 4. Child Wl fare Agency Revi ew Board Conposition.

(a) The Child Welfare Agency Revi ew Board shall consist of Arkansas

residents who shall be qualified as follows:

(1) The Director of the Division or designee;

(2) One (1) representative froma privately-owned, |icensed child

pl acenent agency with expertise in foster care;

(3) One (1) representative froma privately-owned, |icensed child

pl acenent agency with expertise in adoptions;

(4) Two (2) representatives fromlicensed residential child care
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facilities;

(5) One (1) representative froma |licensed psychiatric residential

treatnment facility;

(6) One (1) representative froma |licensed energency shelter

(7) One (1) representative fromthe public at |arge;

(8) The Director of the Departnent of Health or his designee.

(b) Menmbers shall be appointed by the Governor for four (4) year terns

expiring on March 1 of the appropriate year, except that in making initial

appoi ntnments, one (1) of the menmbers representing licensed child placenent

agenci es and the nenber representing the public at large shall serve for two

(2) years and two (2) of the nmenbers representing residential facilities shal

serve for three (3) years.

(c) Menmbers of the Board shall serve wi thout conpensation, but each

menber of the Board shall be entitled to rei nbursenments for expenses for

necessary neals, lodging, and mleage in attending board neetings, to be

payabl e from funds appropriated for the nmintenance and operation of the

Di vi si on.
(d) The Division representative on the Board shall serve as Chair and
shall only vote in the event of a tie.

SECTION 5. Child Welfare Agency Revi ew Board Duti es.

(a) The Board shall promul gate and publish rul es and regul ati ons

setting mni mum standards governing the granting, revocation, refusal, and

suspensi on of licenses for a child welfare agency and the operation of a child

wel fare agency. The Board nay consult with such ot her agencies,

organi zations, or individuals as it shall deem proper

(b) The Board nay amend the rules and regul ati ons promul gated pursuant

to this section fromtinme to tine, in accordance with the rule pronul gation

procedures in the Arkansas Administrative Procedures Act.

(c) The Board shall promulgate rules and regul ati ons that:

(1) pronote the health, safety and welfare of children in the care

of a child wel fare agency;

(2) pronote safe and heal thy physical facilities;

(3) ensure adequate supervision of the children by capabl e,

qualified, and heal thy individuals;

(4) ensure appropriate educational programs and activities for
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children in the care of a child wel fare agency;

(5) ensure adequate and healthy food service;

(6) include procedures for the receipt, recordation and

di sposition of conplaints regarding all egations of violations of this act, of

the rul es pronul gated thereunder, or of child maltreatnent |aws;

(7) include procedures for the assessnment of child and famly

needs and for the delivery of services designed to enable each child to grow

and develop in a pernmanent famly setting;

(8) ensure that crinmnal record checks and central registry checks

are conpl eted on owners, operators and enployees of a child wel fare agency as

set forth in this act.

(9) require conmpiling of reports and maki ng them available to the

Di vi sion when the Board deternmines it is necessary for conpliance

deternination or data conpil ation.

(d)(1) Provided that the health, safety and welfare of children in the

care of a child welfare agency is not endangered, nothing in this act shall be

construed to pernmit the Board to promulgate or enforce any rule that has the

effect of:

(A) interfering with the religious teaching or instruction

offered by a child wel fare agency;

(B) infringing upon the religious beliefs of the hol der(s)

of a child wel fare agency |icense;

(C infringing upon the right of an agency operated by a

religious organi zation to consider creed in any decision or action relating to

admitting or declining to adnmit a child or fanmily for services;

(D) infringing upon the parents' right to consent to a

child s participating in prayer or other religious practices while in the care

of the child wel fare agency;

(E) prohibiting the use of corporal discipline.

(2) A child welfare agency that articulates a sincerely held

religious belief that is violated by a specific rule pronmulgated by the Board

shall notify the Division in witing of the belief and the specific rule that

violates the belief. Such rule shall be presunptively invalid as applied to

that child welfare agency. The Division nay then file a petition before the

Board seeking to enforce the rule. The Division shall bear the burden of

showi ng that the health, safety, or welfare of children woul d be endangered by
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the exenption, and if the Board so finds by a preponderance of the evidence,

the Board shall render a finding of fact so concl udi ng.

(e) The Board shall issue all licenses to child welfare agenci es upon

maj ority vote of Board nmenmbers present during each properly called Board

meeting at which a quorumis present when the neeting is called to order

(f)(1) The Board shall have the power to deny an application to operate

a child welfare agency or revoke or suspend a previously issued |license to

operate a child welfare agency. The Board may deny, suspend, or revoke a

child wel fare agency license if the Board finds by a preponderance of the

evi dence that the applicant or licensee:

(A) failed to conply with the provisions of this act or any

publ i shed rule or regulation of the Board relating to child wel fare agenci es;

(B) furnishes or nakes any statenent or report to the

Division that is false or m sl eading;

(C) refuses or fails to subnmit required reports or to nmake

available to the Division any records required by it in making an

i nvestigation of the agency for |icensing purposes;

(D) refuses or fails to subnmit to an investigation or to

reasonabl e i nspection by the Division

(E) retaliates against an enpl oyee who in good faith reports

a suspected violation of the provisions of this act or the rul es pronul gated

t her eunder .

(2) Any denial of application or revocation or suspension of a

license shall be effective when made.

(g) The Child Welfare Agency Revi ew Board shall review the

qualifications of persons required to have background checks under this act.

(h) The Child Welfare Agency Revi ew Board may grant an agency's request

for alternative conpliance upon a finding that the child wel fare agency does

not neet the letter of a regulation promul gated under this act, but that the

child wel fare agency neets or exceeds the intent of that rule through

alternative neans. |If the Board grants a request for alternative conpliance,

the child wel fare agency's practice as described in the request for

alternative conpliance shall be the conpliance terms under which the child

wel fare agency will be held responsible, and violations of those terms shal

constitute a rule violation.

(i) The Child Welfare Agency Revi ew Board shall have the authority to
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i mpose a civil penalty upon any person violating any provisions of this act

and any person assisting any partnership, group, corporation, organization, or

association in violating any provisions of this act, except that the

i mposition of civil penalties shall not apply to agenci es who have been

granted a church-operated exenption pursuant to this act:

(1) the Board shall have the discretion to inpose a civil penalty

pursuant to this section when the Board determ nes by clear and convinci ng

evi dence that the person sought to be charged has violated this act or the

rul es pronul gated thereunder willfully, wantonly or with conscious di sregard

for |l aw or regul ation.

(2) the Board may inpose civil penalties as foll ows:

(A) Cass Aviolations as defined in this act shall be

subject to a civil penalty of one hundred dollars ($100) for each violation,

with each day of nonconpliance constituting a separate violation. In no event

shall the Board inpose nore than five hundred dollars ($500) for Class A

vi ol ati ons occurring in any one (1) cal endar nonth.

(B) Class B violations as defined in this act shall be

subject to a civil penalty of fifty dollars ($50) for each violation, with

each day of nonconpliance constituting a separate violation. In no event

shall the Board inpose nore than two hundred and fifty dollars ($250) for

Class B violations occurring in any one (1) cal endar nonth.

(3) if any person upon whomthe Board has levied a civil penalty

fails to pay the civil penalty within sixty (60) days of the Board's deci sion

to i npose the penalty, the ampbunt of the fine shall be considered to be a debt

owed the State of Arkansas and may be collected by civil action by the

Attorney General

(j) The Board shall notify the applicant or licensee of the Division's

petition for adverse action in witing and set forth the facts form ng the

basis for such request for the adverse action. This notice shall offer the

licensee the opportunity for a pre-deprivation adverse action hearing to

deternmine if the adverse action should be taken against the |licensee or

applicant. Nothing in this section shall be construed to prevent the Division

or the Board fromclosing a child wel fare agency on an energency basis if

energency closure is inmediately required to protect the health, safety, or

wel fare of children, in which case the |licensee shall be entitled to a

post - deprivation adverse acti on heari ng.
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(k) Adverse action hearings shall conmply with the Arkansas

Admini strative Procedures Act, & 25-15-201 et seq. Wthin ten (10) business

days after rendering a decision, the Board shall forward to the applicant or

licensee a witten findings of fact and conclusions of |law articulating the

Board's decision. The Board shall also issue an order that the applicant or

i censee cease and desist fromthe unlawful operation of a child welfare

agency if the adverse action taken was revocation or suspension of the license

or denial of an application.

(1) If, upon the filing of a petition for a judicial review, the

reviewi ng court deternmines that there is a substantial possibility that the

Board' s deci sion against the licensee or applicant may be reversed, the

circuit court may enter a stay prohibiting enforcement of a decision of the

Child Wl fare Agency Review Board, provided that the circuit court articul ates

the facts fromthe adverse action hearing record which constitute a

substantial possibility of reversal. Thereafter, the court shall conplete its

review of the record and announce its decision within one hundred twenty (120)

days of the entry of the stay. |If the court does not issue its findings

within one hundred twenty (120) days of the issuance of the stay, the stay

shall be consi dered vacat ed.

(m Al rules and regul ati ons pronul gated pursuant to this section, and

all public comment received in witing by the Division in response to saneg,

shall be made available for review by the Senate Committee on Children and

Yout h and the Subcommittee on Children and Youth of the House Conmittee on

Agi ng, Children and Youth, Legislative and Mlitary Affairs, and by the

Governor or designee fromanmong the Governor's staff.

(n) The validity or application of any rule or regulation promul gated

by the Board under authority of this act shall be subject to renedi es provided

by | aw for obtaining declaratory judgnents, at the suit of any interested

person instituted in the circuit court of any county in which the plaintiff

resi des or does business or in the Circuit Court of Pulaski County. However,

the Board nust be nanmed a party defendant and the Board nust be summpned as in

an action by ordinary proceedi ngs.

(1) If ajuvenile is found to be maltreated due to the acts or

oni ssions of a person other than the parent or guardian of the juvenile, the

court may enter an order restraining or enjoining the person or facility

enpl oyi ng that person from providing care, training, education, custody, or
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supervi sion of juveniles of whomthe person or facility is not the parent or

guar di an.

(2) If the person or facility other than the parent or guardi an of

the juvenile found to be maltreated was not subject to this act, the court nay

order the person or facility to obtain a license fromthe Child Wl fare Agency

Revi ew Board as a condition precedent to the person or facility providing

care, training, education, custody, or supervision of any juveniles of which

the person or facility is not the parent or guardian. If the court so orders,

this act shall thereafter apply to the persons or facility subject to the

court order.

SECTI ON 6. Di vi si on Enforcenent Duti es.

(a) The Division shall advise the Board regardi ng proposed rul es and

regul ations. The Division shall obtain conments fromthe Board prior to

initiating the rule promul gati on process.

(b) The Child Welfare Agency Review Board is authorized to make an

i nspection and investigation of any proposed or operating child welfare

agency, and of any personnel connected with that agency, to the extent that an

i nspection and investigation is necessary to deterni ne whether the child

wel fare agency will be or is being operated in accordance with this act and

the rul es and regul ati ons pronul gated by the Board. The Board nay del egate

this authority to any agencies of the State of Arkansas whom the Board deens

proper.

(c) The Division or any other public agency having authority or

responsibility with respect to child maltreatnment shall have the authority to

i nvestigate any all eged or suspected child maltreatnent in any child welfare

agency, whether |icensed or exenpt. Nothing contained in this section shal

be construed to limt or restrict that authority.

(d) The Division shall assist |licensees and applicants in conplying

with published rules and regul ati ons by issuing advi sory opinions regardi ng

matters of rule conpliance when so requested. The procedure for issuing

advi sory opi nions shall be as foll ows:

(1) Any licensee or applicant for a license may submit a witten

request for an advi sory opinion on whether or not a practice in any planned or

exi sting child wel fare agency conplies with the rules pronul gated pursuant to

this act. The Division nmust respond to the request in witing within twenty
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(20) business days of receiving the request. |If the Division's response is

that the subject of the request would not conply with published standards, the

Di vi sion shall suggest an alternative practice which, in its opinion, would

conmply with published standards when it is possible to do so.

(2) A witten opinion required above is binding on the Division

as a declaratory order if the applicant or |icensee has acted in reliance on

the opinion. Notwi thstanding the foregoing, in no event shall the advisory

opi ni on be binding on the Child Welfare Agency Review Board if the conpliance

i ssue that is the subject of the advisory opinion is presented to the Board

for review.

(e) The Division shall issue corrective action notices foll ow ng

i nspections of child welfare agencies as provided bel ow.

(1) |If the Division finds that a child welfare agency has fail ed

to conply with an applicable law or rule and this failure does not inmmnently

endanger the health, safety or welfare of the persons served by the program

the Division shall issue a corrective action notice to the child welfare

agency. The corrective action notice nmust require the licensee to outline a

corrective action plan. The Division's corrective action notice shal

cont ai n:

(A) A factual description of the conditions that constitute

a violation of the law or rule;

(B) The specific law or rule violated; and

(C) A reasonable tine frame within which the violation nust

be corrected.

(2)(A) |If the child welfare agency believes that the contents of

the Division's corrective action notice are in error, the welfare agency nay

ask licensing authorities to reconsider the parts of the corrective action

notice that are alleged to be in error. The request for reconsideration nust

be in witing, delivered by certified nail, specify the parts of the

corrective action notice that are alleged to be in error, explain why they are

in error, and include docunentation to support the allegation of error

(B) The Division shall render a decision on the request for

reconsideration within fifteen (15) working days after the date the request

for reconsideration was received. The |licensee's request for reconsideration

and supporting docunentation shall be retained by the Division and nade a part

of the licensee's record.
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(3) If upon reinspection, the Division finds that the |licensee has

corrected the violation(s) specified in the corrective action notice, the

Di vi sion enpl oyee shall indicate this correction and the date the correction

was verified in the licensee's file. |If upon reinspection, the Division finds

that the licensee has not corrected the violations specified in the corrective

action order within the required time frane, the Division may, inits

di scretion, petition the Child Wl fare Agency Review Board to i npose

appropri ate adverse action against the license. 1In the case of an applicant

for alicense, if the applicant has not corrected the violations in a

previ ously issued corrective action notice, the Division may reconmend deni a

of the application for a child welfare agency license.

SECTION 7. Licenses Required and |ssued.

(a) It shall be unlawful for any person, partnership, group

corporation, association, or other entity or identifiable group of entities

havi ng a coordi nated ownership of controlling interest, to operate or assi st

in the operation of a child welfare agency which has not been licensed by the

Board fromlicensing pursuant to this act. This license shall be required in

addition to any other license required by law for all entities that fit the

definition of a child welfare agency and not specifically exenpted.

(b) It shall be unlawful for any person to falsify an application for

licensure, to knowingly circumvent the authority of the Child Wl fare Agency

Li censing Act, to knowingly violate the orders issued by the Child Wlfare

Agency Review Board, or to advertise the provision of child care or child

pl acenent when not |icensed under the Child Welfare Agency Licensing Act to

provi de such services, unless determned by the Board to be exenpt therefrom

Any violation of this section shall constitute a Class D fel ony.

(c) Any person, partnership, group, corporation, organi zation,

association, or other entity or identifiable group of entities having a

coordi nated ownership of controlling interest, desiring to operate a child

wel fare agency shall first nake application for a |license or a church-operated

exenption for such facility to the Board on the application fornms furnished

for this purpose by the Board. The Division shall also furnish the applicant

with a copy of the Child Welfare Agency Licensing Act and the policies and

procedures of the Child Wl fare Agency Review Board at the tine the person

requests an application form The child welfare agency shall subnit a
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separate application for license for each separate physical |ocation of a

child wel fare agency.

(d) The Division shall review, inspect, and investigate each applicant

to operate a child welfare agency and shall present a reconmendation to the

Board whether the Board should issue a |license and what the terns and

conditions of the |license should be. The Division nust conplete its

recommendation within ninety (90) days after receiving a conplete application

fromthe applicant. A conplete application shall consist of:

(1) a conpleted application form prepared and furni shed by the

Boar d;

(2) a copy of the Articles of Incorporation, by-laws, and current

board roster, if applicable, including names and addresses of the officers;

(3) a conplete personnel list with verifications of

qualifications and experience;

(4) substantiation of the financial soundness of the agency's

oper ati on;

(5) a written description of the agency's program of care,

i ncluding intake policies, types of services offered, and a witten plan for

provi ding health care services to children in care

(e)(1) The Board shall issue a regular |icense, which shall be

effective until adverse action is taken on the license, if the Board finds

t hat :

(A) the applicant for a child welfare agency license neets

all licensing requirenents; or

(B) the applicant for a child welfare agency license neets

all essential standards, has a favorable conpliance history and has the

ability and willingness to conply with all standards within a reasonable tine.

(2) The Board nay issue a provisional license, which shall be

effective for up to one (1) year, if the Board finds that the applicant neets

all essential standards but the applicant requires nore frequent nonitoring

because the applicant's ability or willingness to neet all standards within a

reasonable tine has not been favorably deternmined. The Board shall at no tine

i ssue a regular or provisional license to any agency or facility who does not

neet all essential standards.

(f) Alicense to operate a child welfare agency shall apply only to the

address and | ocation stated on the application and license issued, and it
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shall not be transferable fromone holder of the |license to another or from

one place to another. Whenever ownership of a controlling interest in the

operation of a child welfare agency is sold, the follow ng procedures nust be

f ol | owed:

(1) the seller shall notify the Division of the sale at | east

thirty (30) days prior to the conpl eted sal e;

(2) the buyer shall apply to the Division for a license to

operate the child welfare agency at least thirty (30) days prior to the

conpl et ed sal e;

(3) the seller shall remain responsible for the operation of the

child welfare agency until such tinme as the agency is closed or a license is

i ssued to the buyer;

(4) the seller shall remain liable for all penalties assessed

agai nst the child wel fare agency which are inposed for violations or

deficiencies occurring prior to the i ssuance of a license to the buyer; and

(5) the buyer shall be subject to any corrective action notices

to which the seller was subject.

(g) If the Board votes to issue a license to operate a child welfare

agency, the license nust be posted in a conspicuous place in the child welfare

agency, and nmust state, at a m ni mum

(1) the full legal name of the entity holding the |icense,

i ncl udi ng the business nanme, if different;

(2) the address of the child wel fare agency;

(3) the effective date and expiration date of the |icense;

(4) the type of child welfare agency the licensee is authorized

to operate;

(5) the maxi num nunber and ages of children that may receive

services fromthe agency, if the agency is not a child placenent agency;

(6) the status of the |license, whether regular or provisional

(7) any special conditions or limtations of the |license.

(h) Reports, correspondence, nenoranda, case histories, or other

mat erials conpiled or received by a |licensee or a state agency engaged in

placing a child shall be confidential and shall not be rel eased or otherw se

made avail abl e, except:

(1) To the director as required by regul ation;

(2) As provided by the Revised Uniform Adoption Act, A .C A 8
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9-9-201 et seq.; or

(3) To nultidisciplinary teams under A.C. A £ 12-12-502(b).

(i) Foster parents approved by a child placement agency |icensed by the

Depart nent of Human Services shall not be |iable for damages caused by their

foster children, nor shall they be liable to the foster children nor to the

parents or guardians of the foster children for injuries to the foster

children caused by acts or onissions of the foster parents unless the acts or

oni ssions constitute malicious, willful, wanton, or grossly negligent conduct.

SECTI ON 8. Church- Rel ated Exenpti on

(a) Any church or group of churches exenpt fromthe state i nconme tax

| evied by 8 26-51-101 et seq., when operating a child wel fare agency shall be

exenpt fromobtaining a license to operate the facility by the receipt by the

Board of witten request therefor, together with the witten verifications

required in subsection (b) of this section. A witten request shall be nmade by

those churches desiring exenption to the Board, which is mandat ed under the

authority of this act to license all child wel fare agencies.

(b)(1) In order to maintain an exenpt status, the child wel fare agency

shall state every two (2) years, in witten form signed by the persons in

charge, that their agency has net the fire, safety, and health inspections and

is in substantial conpliance with published standards that sinilar nonexenpt

child wel fare agencies are required to neet.

(2) Visits to review and advi se exenpt agencies shall be nmade as

deened necessary by the Board to verify and maintain substantial conpliance

with all published standards for nonexenpt agenci es.

(3) Standards for substantial conpliance shall not include those

of areligious or curriculumnature so long as the health, safety, and welfare

of the child is not endangered.

(c)(1) Any questions of substantial conpliance with the published

standards shall be reviewed by the Board.

(2) Final administrative actions of the Board shall be pursued by

either party in the court of conpetent jurisdiction in the resident county of

the facility under review.

(3) Challenge to the constitutionality or reasonabl eness of any

regul ation or statute may be nade prior to any appeal under the Arkansas

Administrative Procedure Act, § 25-15-201 et seq.
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(d) As used in this section, the term"substantial conpliance" and the

term"is being operated in accordance with this act" shall each nean that a

chur ch- operated exenpt or a nonexenpt child wel fare agency i s being operated

within the m nimumrequirenments for substantial conpliance as pronul gated by

the Board. It is the intent and purpose of this section that the term

"substantial conpliance" be applicable to all child wel fare agenci es.

SECTION 9. Crimnal Record and Child Ml treatnent Checks.

(a)(1) The followi ng persons in a child wel fare agency shall be checked

with the Arkansas Child Maltreatment Central Registry for reports of child

mal treatnment in conpliance with policy and procedures pronul gated by the Child

Wel fare Agency Revi ew Board:

(A) enpl oyees having direct and unsupervi sed contact with

children;

(B) volunteers having direct and unsupervi sed contact with
children;

(C) foster parents;

(D) adoptive parents residing in Arkansas;

(E) owners having direct and unsupervi sed contact with
children;

(F) menmbers of the agency's board of directors having direct

and unsupervi sed contact with children.

(2) The Child Welfare Agency Revi ew Board shall have the authority

to deny a |license or church-operated exenption to any applicant found to have

any record of founded child nmaltreatnment in the official record of the

Arkansas Child Maltreatnent Central Registry.

(3) Any person required to be checked under this section who is

found to have any record of child maltreatnment in the official record of the

Arkansas Child Maltreatnment Central Registry shall be reviewed by the owner or

operator of the facility in consultation with the Board to deterni ne

appropriate corrective action neasures, which would indicate, but are not

limted to training, probationary enploynent, or nonsel ection for enpl oynment.

The Child Welfare Agency Revi ew Board shall al so have the authority to deny a

Iicense or church-operated exenption to an applicant who continues to enploy a

person with any record of founded child maltreatnent.

(4) Al persons required to be checked with the Arkansas Child
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Mal treat ment Central Registry under this section shall repeat the check every
two (2) years, except that adoptive parents who reside in Arkansas shal

repeat the check every year pending court issuance of a final decree of
adoption, at which point repeat checks shall no |onger be required.

(b)(1) The following persons in a child welfare agency shall be checked
with the Identification Bureau of the Arkansas State Police for convictions of
the offenses listed in this act, in conpliance with policy and procedures
promul gated by the Child Wl fare Agency Revi ew Board:

(A) enpl oyees having direct and unsupervi sed contact with
chil dren;

(B) volunteers having direct and unsupervi sed contact with
chil dren;

(C) foster parents;

(D) owners having direct and unsupervi sed contact with
children;

(E) menmbers of the agency's board of directors having direct
and unsupervi sed contact with children.

(2) The owner or operator of a child welfare agency shall nmaintain

on file, subject to inspection by the board, evidence that Arkansas State

Police crinmnal records checks have been initiated on all persons required to

be checked, and the results of the checks. Failure to nmaintain that evidence

on file will be prima facie grounds to revoke the license or church-operated

exenption of the owner or operator of the child welfare agency.

(3) All persons required to be checked with the Arkansas State

Police under this section shall repeat the check every five (5) years, except

that adoptive parents shall not repeat the check after court issuance of a

final decree of adoption in the adoption case for which the check was

obt ai ned.

(4) Adoptive parents shall conplete background checks as required

by | aw.

(c)(1) The following persons in a child wel fare agency who have not

lived in Arkansas continuously for the past six (6) years shall be checked

with the Federal Bureau of Investigations for convictions of the offenses

listed in this act, in conpliance with federal |aw and regul ations and with

policy and procedures promul gated by the Child Wl fare Agency Revi ew Board:

(A) enpl oyees having direct and unsupervi sed contact with
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children;

(B) volunteers having direct and unsupervi sed contact with
chil dren;

(C) foster parents;

(D) owners having direct and unsupervi sed contact with
chil dren;

(E) menmbers of the agency's board of directors having direct

and unsupervi sed contact with children.

(2) The owner or operator of a child welfare agency shall nmaintain

on file, subject to inspection by the board, evidence that the Federal Bureau

of Investigations crimnal records checks have been initiated on all persons

required to be checked, and the results of the checks. Failure to nmintain

that evidence on file will be prina facie grounds to revoke the |license or

chur ch- operated exenption of the owner or operator of the child welfare

agency.

(d)(1) Each person required to have a crininal record check under this

act shall conplete a crininal records check form devel oped by the Depart nent

of Human Servi ces and shall sign such formunder oath before a notary public

whi ch contains the foll ow ng:

(A) certification that the subject of the check consents to

the conpl etion of the check

(B) certification that the subject of the check has not been

convicted of a crine and, if the subject of the check has been convicted of a

crinme, contains a description of the crinme and the particulars of the

convi ction;

(O notification that the subject of the check may chal |l enge

the accuracy and conpl eteness of any information in any such report and obtain

a pronpt determ nation as to the validity of such challenge before a fina

deternmination is nmade by the Child Wel fare Agency Review Board with respect to

their enploynent status or |icensing status;

(D) notification that the subject of the check may be denied

a license or exenption to operate a child welfare agency or may be denied

unsupervi sed access to children in the care of a child welfare agency due to

i nformati on obtained by the check which indicates that the subject of the

check has been convicted of, or is under pending indictnent for, a crine

listed in this act;

0307971130.vjf736

20



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: H3/19/97 HB 2099

(E) notification that any background check and the results

thereof shall be handled in accordance with the requirenents of P.L. 92-544,

(2) The owner or operator of the child welfare agency shall subnit

the criminal records check formto the Identification Bureau of the Departnment

of Arkansas State Police for processing within ten (10) days of hiring the

enpl oyee, who shall renmmin under conditional enploynent until the Arkansas

Chil d Abuse Central Registry check and crimnal records checks required under

this act are conpl eted.

(3) Nothing in this section shall be construed to prevent the

Board from denying a |icense or exenption to an owner or preventing an

operator or enployee in a child welfare agency from havi ng unsupervi sed access

to children by reason of the pending appeal of a crimnal conviction or child

mal t reat nent deterni nati on

(4) In the event a legible set of fingerprints, as deternined by

the Departnent of the Arkansas State Police and the Federal Bureau of

I nvestigati on, cannot be obtained after a mininumof three (3) attenpts hy

qualified | aw enforcenent personnel, the Board shall determine eligibility

based upon a nane check by the Departnment of Arkansas State Police and the

Federal Bureau of |nvestigation.

(5)(A) Omner/operator liability: An owner or operator of a child

wel fare agency shall not be liable during a conditional period of service for

hiring any person required to have a background check pursuant to this act who

may be subject to a charge of fal se swearing upon conpletion of centra

registry and crimnal records checks.

(B)(i) Pursuant to this act, false swearing shall occur when

a person, while under oath, provides false information or onits information

that the person knew or reasonably shoul d have known was materi al

(ii) Lack of know edge that information is material is

not a defense to a charge of fal se swearing.

(C) For purposes of this act, false swearing is a Class A

m sdenmeanor.

(e)(1) Except as provided in subsection (d)(2) of this section, no

person shall be eligible to have direct and unsupervi sed contact with a child

in the care of a child welfare agency if that person has pleaded guilty or

nol o contendere or has been found guilty of any of the follow ng of fenses by

any court in the State of Arkansas or of any sinmilar offense by a court in
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another state or of any sinmlar offense by a federal court:

(A) Capital nurder as prohibited in § 5-10-101

(B) Murder in the first and second deqgrees as prohibited in
66 5-10-102 and 5-10-103;

(C) Mansl aughter as prohibited in 8 5-10-104;
(D) Negligent honicide as prohibited in § 5-10-105;
(E) Kidnapping as prohibited in § 5-11-102;

(F) False inprisonment in the first and second degrees as

prohibited in 8 5-11-103 and 5-11-104

(G Permanent detention or restraint as prohibited in
¢ 5-11-106;

(H) Battery in the first, second, and third degrees as
prohibited in 8 5-13-201, 5-13-202 and 5-13-203

(1) Aggravated assault as prohibited in § 5-13-204;

(J) Assault in the first and second deqrees as prohibited in
66 5-13-205 and 5-13-206;

(K) Terroristic threatening in the first and second degrees

as prohibited in 8 5-13-301(a) and (b);

(L) Any sexual offense as prohibited in 6 5-14-101 et seq.
(M Permitting abuse of a child as prohibited in § 5-27-221

(N) Endangering the welfare of a minor in the first and

second degrees as prohibited in 8 5-27-203 and 5-27-204

(O Contributing to the delinguency of a mnor as prohibited

in 6 5-27-205;

(P) Engaging children in sexually explicit conduct for use

in visual or print nedium transportation of mnors for prohibited sexua

conduct, use of a child or consent to use of a child in sexual performance,

and producing, directing, or pronoting sexual performance by a child, as

prohibited in & 5-27-303, 5-27-305, 5-27-402, and 5-27-403;

(Q Incest as prohibited in § 5-26-202;
(R) Interference with visitation as prohibited in
¢ 5-26-501;
(S) Interference with custody as prohibited in & 5-26-502;
(T) Engaging in conduct with respect to controlled
substances as prohibited in § 5-64-401

(U) Distribution to minors as prohibited in § 5-64-406;
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(V) Public display of obscenity as prohibited in § 5-68-205;
(W Prostitution as prohibited in 8 5-70-102

(X) Pronotion of prostitution in the first, second, and

third degrees as prohibited in 8 5-70-104, 5-70-105, and 5-70-106

(Y) Criminal attenpt, crinmnal solicitation, or crimna

conspiracy as prohibited in 8 5-3-201, 5-3-202, 5-3-301 and 5-3-401 to conmit

any of the offenses listed in this section;

(Z) Any felony or any m sdeneanor involving viol ence,

t hreatened viol ence, or noral turpitude;

(AA) Any former or future law of this or any other state or

of the federal government which is substantially equivalent to one of the

af orenenti oned of f enses;

(2)(A) Any person pleading guilty or nolo contendere or found

guilty of any of the offenses listed in subsection (e) of this section shal

be absolutely disqualified to be an owner, operator, or enployee in a child

wel fare agency during the period of their confinenment, probation or parole

supervi si on.

(B) Any person pleading guilty or nolo contendere or found

guilty of any of the offenses listed in subsection (e)(1) of this section

shall be presuned to be disqualified to be an owner, operator, or enployee in

a child wel fare agency after the conpletion of their term of confinenent,

probation or parole supervision. This presunption can be rebutted in the

fol |l owi ng nanner:

(i) the applicant to own, operate or be an enpl oyee

must petition the Child Wl fare Agency Review Board to nake a deternination

that the applicant does not pose a risk of harmto any person served by the

facility and is therefore qualified to serve in a child welfare agency. The

applicant shall bear the burden of maki ng such a show ng.

(ii) the Board, in its discretion, pernmt an applicant

to own, operate or be an enployee in a child welfare agency is qualified to

serve in a child wel fare agency notwi thstandi ng havi ng been convi cted of an

offense listed in this section, upon nmaking a deternination that the applicant

does not pose a risk of harmto any person served by the facility. In making

this deternmination, the Board shall consider the follow ng factors:

(a) the nature and severity of the crineg;

(b) the consequences of the crine;
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(c) the nunmber and frequency of crines;

(d) the relation between the crine and the

heal th, safety, and welfare of persons served by a child wel fare agency, such

as:

(1) the age and vulnerability of victins

of the crine;

(2) the harm suffered by the victim

(3) the simlarity between the victimand

persons served by a child wel fare agency;

(e) the tinme el apsed without a repeat of the

sanme or simlar event;

(f) docunentation of successful conpletion of

training or rehabilitation pertinent to the incident; and

(g) any other information that bears on the

applicant's ability to care for children or any other rel evant infornation.

(C) The Board's decision to disqualify a person from being

an owner, operator, or enployee in a child welfare agency pursuant to this

section shall constitute the final adm nistrative agency action and shall not

be subject to review

SECTION 10. All provisions of this act of a general and pernmnent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmission shall incorporate the sane in the Code.

SECTION 11. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 12. (a) Arkansas Code Annotated 6 9-28-401 through 9-28-412

are repeal ed.
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(b) Arkansas Code Annotated 88 20-46-401 t hrough 20-46-404 are

r epeal ed.
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(c)

r epeal ed.

All

laws and parts of laws in conflict with this act are hereby

/ s/ Rep. Wbol dri dge,

32

et al

0307971130.vjf736



